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T 13 ENFORCEMENT OF INTERNATIONAL JUDG.. 
ARBITRAL DECISIONS 


By Oscar SCHACHTER ` 


Of the Board of Editors 


Il. [INTRODUCTION 


..: dering the voluminous literature on international j i.: 

+ saree settleme 14, it may at first seem surprising that thers »e- 
tevciy little interest shown by international lawyers in tre pro) o < 
i: .er.ut or the decisions rendered—a matter which is roger la. > 
in ih aregas œo: international law and organization. Yet iac as 
this i. of attention are not diffieult to discern. Mainly it Las: 
fer ei inten thet states which voluntarily submit their dispa estoe ct. 
Cc’ uc.vial procedures will comply with the decision of ihe ir à ono : 
the’ i ibey were not prepared to run the risk of an advirse dec sies 
voae tot have submiited the case for adjudication in the irst iein 

a9 ñas this assumption proven to be ill-founded. The reva si 
».+ p adjudication reveals relatively few cases of nen-et ap! ro 
{ Porwencat Court of International Justice, as has oftc i los 
iv oce ves no case of a refusal to comply.t In the Inter iation:.. Cer.” 
e k> th > has been only one ease of non-complianve, ihe % :! 
26 fa to pay the damages awarded to the United King lo: in (vo! 
Cr tr el Case” In arbitration, too, non-compliance has been eormar.’ is 


ao Joyailemert is grotofully mrde to Professor Michael Cariozy an Ws vu: 
2 > lool, at woo- second Summer Conference on International Law +: g, 
‘. a \ersica of this paper was presented. The author is indebted te Re's.t st 
( ‘st Lay School ‘or re-cerech assistance, The views, exeept wher: o.n? 
(2, ve CMmesse Í iy the author in his personal capacity. 
~c¢ Hudson, The Permanent Court of International Justice 596 (1913). Eat 1° 
‘ ic ~v ero Toll, curried out. In the Wimbledon Case, P.C.IJ., Ser, AVN PO” 
{ 4. lua of the Court in favor of France was not carried out, since the °p 
Co om sion, of whieh France was a member, held that the damage : shuuld «ot o 
<t oven Gemtuony rcquested permission to pay. This inability was cepo ied oilo 
eo ermen Ml ister at The Hague, but there was no publie pro 10a cer . l 
too Soexié Cowmerciile de Belgique ease, P.Q.ILJ., Ser. A/D, Ne gs vt. 
tus Cani kold that the aw»rds made against Greece in an arbiirailm o Ia ” 
| re, T'o awards were still unsatisfied in 1950. See Kocoùnel and >>> Doe 
A . Kien om of the Helenes, Brussels Civil Trib., 1951; summary ir t7 AA, 
(953) 
Ta LEJ. Pleadings (1934), in Monetary Gold Case (Italy r. Trouve, onei x 
© . United States). Sir Gerald Fitzmaurice, the British counsel, soid: 
C laig months later, that is to suy, on December 15, 1949, and thercforg : Buai í 
i alf years ago, the Court gave a further decision in which, by the lorge c 
O Orgs to 2, it gove judgment in favour of the United Kingdom’s ¢ sh ige 
í iy i fbe sincunul of compensation due from the People’s Roun e i as: 
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rare; there are not more than a few cases out of many hundreds which 
have involved the refusal by the losing party to give effect to an award 
rendered.? 

In legal doctrine, the principle that an arbitral award or a judicial de- 
cision is binding upon the parties and must be carried out in good faith 
has been accepted without dissent. The compromis almost invariably pro- 
vides for the obligatory effect of the award; and even apart from this, there 
is a well-settled rule of customary law that such decisions are binding on 
the losing state.t Thus, in connection with the Model Rules of Arbitral Pro- 
cedure prepared by the International Law Commission, no government has 
suggested any reservation to the provision stating that the award is binding 
upon the parties when it is rendered and must be carried out in good faith. 

There is, of course, a similar unequivocal obligation to comply with the 
decisions of the International Court. Article 94 of the Charter provides 
that every Member of the United Nations must comply with the decisions 


the United Kingdom at £843,947,’ or, in terms of dollars, at a sum of approximately 
two and a half millions. 

‘Not a penny of these damages, fixed more than four years ago, has in fact been 
paid, and I believe I am right in saying that this constitutes almost the only case in 
which a decision (at any rate a final decision) whether of this Court or of its predeces- 
sor, has not eventually been complied with by the country against which it was given.’’ 
(p. 126.) 

8 See La Fontaine, ‘‘Histoire Sommaire et Chronologique des Arbitrages Inter- 
nationaux,’’ 1902 Revue de Droit International 349, 558, 622. In the period 1794- 
1900, he deseribed 167 arbitrations. Stuyt, Survey of International Arbitration 1794- 
1938 (1939), is rather more generous in his calculations. Hambro, L’Exécution des 
Sentences Internationales (Liége, 1936), was only able to find 20 cases where the 
possibility of non-compliance had even existed. The rarity of non-compliance is also 
noted by Lapradelle, ‘‘De 1’exécution des décisions de la justice internationale,’’ 14 
Revue de Droit International 225 (1934); United Nations Secretariat, Commentary on 
the Draft Convention on Arbitral Procedure, U.N. Doc. A/CN.4/92 at p. 92. 

4 The best-known expositions of this principle are those of Sir Alexander Cockburn, 
the British Arbitrator in the Alabama Arbitration: ‘‘But while the award of the 
Tribunal appears to me to be open to these exceptions, I trust that it will be accepted by 
the British people .. . with the submission and respect which is due to the decision of a 
Tribunal by whose award it has freely consented to abide.’? (The Alabama Claims, 4 
Papers Relating to the Treaty of Washington of 1871, p. 544 (Foreign Relations of the 
United States, Vol. IT, 1872)); and by the United States Government when in 1923 
it paid Norway a large sum in settlement of an arbitral award, in view of ‘‘its devotion 
to the principle of arbitral settlement even in the face of a decision proclaiming certain 
theories of law which it cannot accept.’’ 1 Reports of International Arbitral Awards 
344, 

This was affirmed by the Permanent Court in the Société Commerciale de Belgique 
case ,(1939): ‘*If the awards are definitive and obligatory, it is certain that the Greek 
Government is bound to execute them and to do so as they stand: it cannot therefore 
claim to subordinate payment of the financial charge imposed upon it by the conditions 
of settlement of the Greek external debt, since that has not been admitted in the awards. 
Nor can it make the sacrifice of any right of the company recognized by the award 
a condition precedent to enforcement.’’ P.C.I.J., Ser. A/B, No. 78. 

5 Art. 30 provides: ‘‘Once rendered the award shall be binding upon the parties. It 
shall be carried out immediately, unless the Tribunal has fixed a time limit within 
which it must be carried out in its entirety or partly.’’ Model Rules on Arbitral Pro- 
cedure adopted by the International Law Commission at its Tenth Session, General 
Assembly, 13th Sess., Official Records, Supp. No. 9, p. 7; 53 A.J.I.L. 239 (1959). 
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oth: Tnternational Court in ¿ny ease to whieh it is a m rty 
caler states, which beecmie parties to the Statute of the Core o> + 
seces to the Court, undertake a similar obligation to comple viir 
decisi ms.” 
io yever, th: -o apparently unambiguous principles -uike iao-t a 
mterrational la» -are likely to be met in any conerete ease pe oe 
ae ples whict ere jusi as firmly and widely accepted. Asnir + + 
‘ee’ e elsicn Is binding, the unsuccessful party will assert ‘be ed o 
i’ oe of Dnpossibility of performance. Rarely, if ever, is th ©? 
/ vg vely unsupnorted by a legal claim; the decision. t + ill o a; 
a be bindine if it is invalid under law or unenforceavle a pu t 
y0 abundant literature has grown up on the excuses for non peor +: ° 
“sy etaemios of nullity and impossibility are universally reece. a: 
{fice as a varicty of views on the specifie conditions of the’ epen 
fron. Three conditions are most generally formulated in his 5. _.* 
is cuarcunds of nullity: 1) excess of power, (2) corruptio: of aon i’ 
c the tribunal, or (5) a serious departure from a fundaient.i co 
pececie’ Tn practice, it is the first—excess of power wav. > 
resi i kely vorwula to be asserted for justifying non-performan, + | 


Seo 4 UN. Repertory of Practice, Art. 94. 
"ar ako, Causes de Nullité de la Sentence Arbitrale (1933); Dorr'!, ‘f.t : 
1 ry contre les «utinees arbitrales,’’ 52 Hague Academy Recueil des Cour, o it. 
boss ue. De Vexéention internationale des sentences arbitrales (1928; C:ilter, 
I ‘s of Inigrmational Arbitration (New York, 1946); De Lap eadeto, LUIN 
Iari de lArbitve,’? 29 Hague Academy Recueil des Cours 5 (192+); Wa. 
sanctio w de VArbnirage international (1905); Goulran, Le probléme desis. Ain 
l éicint on ce Voerhbvrage i:ternational (1925); Hambro, L’Exécatio: uo © 
2 otrees (Lige, 1956); Markovitch, Du earactére définitif des semione 7 t: 
(1957), Mérignhue, ‘f De Veutorité de la chose jugée en matière de sentence artic! 
9 hivu générale de Droit international 606 (1898); Seelle, ‘Théorie ct Prrilm. «4. 
Booctie: exfcutive cu Droit international,” 55 Hague Academy Re.ucii so. f: 
lis (1686); Stoyxevitch, De Vautorité de la sentence arbitrale er drot to - 40 
pie 1924). 

“Ut elessiicatim ean be traced back to the projet of 1875: +The ar: tile 

4 wid vben the co.mpromis is void, or when the Tribunal has exeecded its Jar’ t04) 
o° ui th» case of proved corruption of one of the arbitrators, or in the case o?e von 
eoan?  Annneire de Institut de Droit International, Vol. 1, p. 126 1w 

Ai. 63 of the ILL.C, Model Rules on Arbitral Procedure allows nullis in <> 

‘cray That the tribunal has exceeded its powers; 

t'h) That ti ere wos corruption on the part of a member of the tiibunal 

topi That there  . beer a serious departure from a fundament: l re'e ¢ 
ir ‘lr tim ¢ failure to state the reasons of the award.’ (U.N. Doe. cited iv uc. d okey. 

“tne corhest leading ease was the Northeastern Frontier Dispute beive ı z 
3 in tad ibe Taited States in 1831. The King of The Netherlands, as Ahin 
w: av ved to draw ike Maine-Nova Seotia boundary along one of two Hine. mes% 
‘a tls “realty of 1783. When he chose an intermediate third line, the Ur ted m’ 
«cd to secept om the pround of excess of power, but eventually set ted ‘a 15 o? 
1 **. 3 Hyde, Duteruational Law 1636 (2d ed., 1945). 
th Pelletier Case (1885) an American citizen had been convicto! by the cos 
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ol cE of slave trading in territorial waters, and sentenced to impri onm n. ‘A 
Tois cl Siris Government complained, an arbitration was institute’ anwo Co ' 


arme C idel an fevor of Pelletier, on the ground that the law of Haiti, s-os ei,’ 
the wav trade to pirecy, wos contrary to international law. Haiti prviestod < va 
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or impossibility (‘‘necessity’’) appear in almost all the cases of non- 
ecompliance.’° 

These legal excuses for non-performance will, on a wider view, usually 
be seen as associated with political reasons for refusing execution. . Even 
eases which are submitted on an ad hoc basis to arbitration may result in 
decisions that arouse strong currents of opposition in the unsuccessful 
state. Boundary disputes, as might be expected, provide the most fre- 
quent examples. In the Northeastern Frontier Dispute (1831) involving 
the boundary of Maine, Congress and the people of Maine were strongly 
opposed to the line selected by the King of The Netherlands; the United 
States refused to comply, claiming nullity on the ground of excess of 
power. In Latin America, strongly-felt territorial issues have been the 


eision, asserting the Arbitrator erroneously assumed that Haitian law could not apply 
because the acts took place in an American ship. The Secretary of State (T. F. Bayard) 
shared the Haitian point of view and the award was not enforced. See references in 3 
Hyde, op. cit. 1640, note 1, and 1641, note 4; 2 Moore, Digest and History of the Interna- 
tional Arbitrations to which the United States has been a Party 1757 ff. (Washing- 
ton, 1898). 

In the boundary dispute between Bolivia and Peru (1907), the Arbitrator (Argen- 
tina) was instructed to determine the ownership of the disputed territory according to 
the principle of uti possidetis as it existed in 1810; and if the available Spanish docu- 
ments were not conclusive, the matter was to be settled equitably, in the spirit of such 
documents. Bolivia for a long time refused to comply, not only because she took the 
view that any decision which deprived her of so much territory could not be equitable, 
but also on the ground that there was excess of power. See Carlston, op. cit. note 7, 
at 160; Weiss, in 17 Revue Générale de Droit International 135 (1910). 

One of the best-known refusals to comply on the plea of lack of jurisdiction was the 
Bryan-Chamorro Treaty case in which the Central American Court of Justice held that 
the treaty made between Nicaragua and the United States had violated the rights of the 
plaintiff states, Costa Rica and El Salvador. After the plea of lack of jurisdiction, 
Nicaragua refused to comply, and the Central American Court was subsequently dis- 
solved. See Hudson, International Tribunals 130, 131 (1944); Carlston, op. cit. note 
7, at 117. 

10 Impossibility was also specifically accepted as a ground for non-compliance with 
an earlier award in the German-Portuguese Arbitration of Feb. 16, 1933. That was 
held to determine whether an earlier reparations award (of June 30, 1930), in favor of 
Portugal, had still to be paid in view of the Dawes and Young Plans, restricting the 
payments to be made by Germany. The Arbitrators held that, by ratifying the New 
Plan, Portugal had forfeited any claim to be paid sums above and beyond what she 
might receive under the plan. 3 Rep. Int. Arb. Awards 1872 (1949). 

Judge Anzilotti in a separate opinion in the Oscar Chinn Case (1934), P.C.LJ., Ser. 
A/B, No. 63, p. 113, said: 

t‘ The situation would have been entirely different if the Belgian Government had been 
acting under the law of necessity, since necessity may excuse non-observance of inter- 
natignal obligations. 

“(The question whether the Belgian Government was acting, as the saying is, under 
the law of necessity is an issue of fact which would have had to be raised, if need be, 
and proved by the Belgian Government.’’ 

11 See note 9 above. See also Corbett, Law and Society in the Relations of States 
108 (1951). The United States has also failed to carry out another arbitral award 
in a boundary dispute: that with Mexico concerning the El Chamizal tract (decided in 
1911), although the agreement stated the award would be ‘‘final and conclusive.’’ 
‘£ Excess of jurisdiction’’ and ‘‘impossibility’’ were both asserted by the U. S. See 
Bishop, International Law Cases 297 (1951). 
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wain ources of cases of non-compliance and claims of nullity. Jn uti: > 
sitat cas where ihe decisions are not carried out, it may be ni. e ditis 
to dis-erm specife political causes; in some cases the part’eulsy vist 
may le primarily a manifestation or symbol of a more gc icre aed s 
{lici b*iween the parties so that acceptance of an adverse cetision is r 
likely io be dissociated from the underlying tension. The aftermath ct < 
Cante Chervcl Jndgment may be regarded as an example c. this ¢ 
peoaos aisy the difficulties of execution following the Wel We Arbi. 
fic. b oveen Italy and Ethiopia.® One may easily envisage other sit: 
tiors > here political elements—domestie or international—will a-siune ¢ 
sie inportanee and bring about a decision not to carry out the jude: 
wows ed, 

‘Lhe > faetors, political or doctrinal, indicate that problem~ o° csee si 
and er Jorcement cannot be overlooked in appraising internationa’ aijua: 
tion. The faet that there has been statistically a good record of coumpli: > 
must be assessed in the light of the relatively unimportant di rics 1i- 
have Teca submiticd to arbitration or judicial settlement. Sk wd x 

ea wi ler acceptance of compulsory jJurisdiction—as through compcomiss’, 
cause mm treaties or declarations under Article 36, paragraph 2, o. 1 
Statut- the chances of non-performance would almost certainly iserea:> 
for it s evident that a state would not then be as prepare ic cecept oo 
avers: decision as where it had agreed to the submission o. a urtien: 
disput 1° Obviously, any extension of international adjudicatic | into < 
arca 0° more ‘‘vital’? questions would also increase the risk of non-co 
plianec. The question of the measures to obtain satisfaction would they 
if thes» favorable developments took place—assumie a more importa it pi- 
in the sehenie of judicial and arbitral settlement. 

But even under present conditions enforcement measures mey nave c 
significanee which should not be overlooked. The very fact thai recour». 
to arbi ration and judicial settlement is infrequent and uncel.ain increas » 
the pr-judicial effcet that a single case of non-compliance will save ¢ 


1: Seo c-peciolly: boundary dispute between Colombia and Venezu, e .! wi * 
eCGiipro: o Was made in September, 1881, appointing the King of Spri a- Arbitrat. 
When hs efforts were ignored, a further compromis was made in 1916 oui the Sw- 
Federal Council, os Arbitrator, gave a decision in 1922; boundary « iste betys 
Costa Fien and Colombia, 1900, which was ultimately settled by iovi tsa: sae: - 
boun ae 7 dispute between Crile and Argentina, 1902. Although many aut «it cs, 
clid: cg Alvarez, claimed that nullity should apply, this decision wig a tue 'v ace oe 
by both parties; boundary dispute between Bolivia and Peru, 1907. Sea neis 9 abo 

133 Isp, Int. Arb. Awards 1660. See generally on this approach, De Vissth:. 
Theery wid Reality in Publie International Law, Book IV (1957). Seo espesic 
Mor: nt:ou, Politics Among Nations 343 (1948): ‘If there is to be arbit-atior, l 
che .t o’ the litigation must be real and sharply defined. If States are in < ia iict ov 
ə antic: of general policy ... especially if they are struggling for pre onderaan 
they dine if very dificult to submit their dispute to arbitration. Eleme 14 ieo corp] 
avd 190 diverse enter into these problems; man can hardly explain t'em oven af 
hitoy csa solved them.’’ 

'4j’o9! is, New Aspcets of International Law 66 (1928). 
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future submissions of disputes. If enforcement measures are not avail- 
able or if they are inadequate, the sense of frustration is compounded, not 
only to the detriment of the rule of law but also quite possibly to an extent 
that may involve a direct threat to international peace. Í 

For these reasons, a closer look at the problems of enforcement is war- 
ranted. Recent experience has revealed uncertainties and shortcomings 
that appear to call for clarification and remedial measures. It is the main 
purpose of this paper to analyze the measures which are available and the 
difficulties which may be faced by the successful party. For convenience 
of presentation this will be done first, in terms of the measures that may 
be taken by the successful party, directly or in conjunction with other 
states, and second, in terms of the remedies available to the successful 
party by or through international organizations. 


Il. METHODS oF ENFORCEMENT BY THE SUCCESSFUL PARTY 


In the absenee of a system of community enforcement, international 
law has traditionally sanctioned coercive measures by the successful party 
as ‘‘self-help’’ to compel the recalcitrant party to carry out the judicial 
decision or arbitral award imposing obligations on it. Although inter- 
national lawyers have on occasion attempted to formulate in a com- 
prehensive manner the methods open to the judgment ereditor,** actual 
practice and authoritative doctrine are fragmentary and uncertain. As the 
matter was left to the interested parties and the available means largely 
undefined either by treaty or customary prescriptions, enforcement was 
characterized as ‘‘political’’ and hence of little concern to the international 
lawyer. The measures that could be taken unilaterally by the winning 
state were usually classified under the headings of diplomatic, economic 
or military pressures, although more elaborate classifications were also sug- 
gested.17 In the present paper, the headings will vary somewhat from the 
usual formulation. 


Diplomatic and Econonuc Pressures 


Normally, the state seeking execution has recourse to the traditional 
diplomatie measures: negotiation, either directly or through third parties; 
diplomatie protests; and ultimately a rupture in diplomatic relations. In 


15 After the Albanian non-compliance in the Corfu Channel Case, there was a series 
of questions in the British Parliament. One exasperated M.P. at question time asked: 
‘Will the Government on every possible oceasion instruct the British people on the very 
small advantage of the references to the Hague Court? Is it not much better to face 
facts honestly and not live in a world of make believe??? But immediately after that, 
another M.P. expressed the pleasure that many felt that the Government had decided 
to try to solve the Anglo-Iranian Oil question at The Hague. 488 H.C. Deb. 981 (1951). 

16 Hambro, L’Exéeution des Sentences Internationales (Liège, 1936); Rosenne, The 
International Court of Justice, Ch. IV (1957). 

17 Dumas, Les Sanctions de l’Arbitrage international (1905); ‘‘Sanctions of Interna- 
tional Arbitration,’’? 5 A.J.I.L. 934 (1911). 
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ecn years, the political protest in the forum of inter iweun. 
“oy has also been utilized against the recalcitrant state.’ 
“hese diplomatie measures may be bolstered by eccnomie or =.: 
soe sample, In the lengthy history of the attempts to obtata owa: 
the w H-known L na Goldfields Case, in which an arbitral awer 
serdcced aui inst ive U.S.S.R. in favor of a British concessie 1, i ois 
ineat of the United Kingdom apparently linked its newotle tion, Jr: | 
‘it cE the Lena award to the discussions of a trade agre mert 5⁄3 à 
‘+ 4 9 countries. a procedure which resulted in a sett miv st 
ee Cre i 
i ay be taken for granted that in other cases where a > ate >s 
btu satistection on a judgment or award in its favor it . | 
its ec nomie and financial policies to this objective and use ‘yhet ecu. 
pove if may have to bring about compliance. Where such messarcs «3 
he «ircetive, they will normally be resorted to in bilateral listi ssici ¿ d 
rev ly if ever, require actual implementation. Where they arc es .. y 
to + ciective, they will usually not be attempted except as pat: 
cc. rel diplomatie and political breach. 
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vee + ftachment of Property Belonging to the Debtor State 


It ough in municipal law the most obvious form of enforeca vt. : 
} ‘sh not is by a levy against the assets of the debtor, this methot! sss + 
tedon in intcrnational law until recently, and has received Ott coii 
tien D. legal literature.*+ In part this may be attributable to the Coe: 
reted concept of sovereign immunity as well as to the feet th 1 tv 
hayo Poen so few cases involving non-performance of awards for de: 
Cc ne 3s. 

E seoms logical, however, that if the successful state is free unuce irt è 
net onl law unilaterally to apply coercive measures against the reealcitire n 
stei > funder the traditional labels of retorsion and reprisal), it should 9e 
Pa. te seize assets of the debtor state within its control for the nnipese e` 
sct -fyine an awerd of damages. Even if the award does not sal 
wo. et ry cumpensation, it would seem to be open to the wionine sists * 
atv‘ceh assets in order to bring about compliance by the ereciur sis 
Nev tiat it is accepted that external assets may be attached for the pu 


sec rity Council, 10th Year, Official Records, 703rd Meeting, pur. lo, >. a. 
B +. h referred to Albanian non-performance of the Corfu Channel Judu: + ; 
ron. a; epinst its cdmission to the United Nations. 
"o Hecnomi¢e action by an aggrieved state is usually classificd as retorsion. 
23 Foi a history or the concession, the arbitration and the attempt to exert dina n’ 
pi--ir see the statement by British Prime Minister Baldwin in the House o° Cos vic 
ow Mar b 18, 1933. The Times (London), March 14, 1933, p. 8, eol 3. Per aooi 
n nf ef the ease end ity settlement, see Nussbaum, ‘‘The Arbitration tot.. 2 > 
Lo: C Mfelds, Ltd. ond the Soviet Government,’’ 36 Cornell Law Review 3° 77 
1 as, op. cit. uote 17 above, suggested this as one of the possible we s , 
cr’ v5 ot bas slo heon dealt with by Rosenne, op. cit. note 16 above, on the h 
the Drie h action on the Corfu Channel Judgment. 
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ment of war claims,’ and that such assets may be subject to freezing to 
secure possible future claims (as in the case of the Egyptian assets in the 
United Kingdom and United States which were frozen after the nationaliza- 
tion of the Suez Canal), it can certainly be maintained that attachment to 
satisfy a binding judicial or arbitral decision would be permissible. Thus, 
when the United Kingdom authorities revealed that they had from the be- 
ginning of the Corfu Channel litigation investigated the existence of Al- 
banian assets in their territory, and implied that they were prepared to 
attach such assets in satisfaction of the Judgment of the International 
Court, no question was raised as to the propriety of the procedure; in fact 
the effort was unsuccessful because there happened to be no Albanian assets 
in the United Kingdom.** 

A more interesting and controversial question arises where the judgment 
creditor seeks to levy on assets which are not within its territory or juris- 
diction, and consequently where the collaboration or consent of other states 
is necessary to effect the attachment. The issue, generally stated, is 
whether a third state not a party to the litigation has the right, without 
incurring liability, to transfer assets within its jurisdiction to the state 
which won a judicial or arbitral award against another state but has been 
unable to obtain execution of the award. 

The only instance in which this issue has arisen (with some variation) 
relates to the well-known attempt of the United Kingdom to obtain certain 
monetary gold claimed by Albania as partial satisfaction of the Judgment 
of the International Court in the Corfu Channel Case. In view of the 
unique importance of this case to the problem dealt with in this paper, 
it is probably useful to deal with it in some detail. The monetary gold in 
question had been seized by the Germans in Rome in 1943 and subse- 
quently constituted part of the pool of looted gold which was placed under 
the control of the three occupying Powers—the United States, the United 
Kingdom and Franee—by the Paris Agreement on Reparation of Janu- 
ary 24, 1946, to be distributed in accordance with the provisions of this 
Agreement.”> The gold, which had been seized in Rome, was claimed both 
by Albania and Italy, and in 1951 the three occupying Powers decided, in 
an agreement reached in Washington, to submit to an arbitrator the ques- 
tion whether Italy or Albania, or neither of them, had the right to the 


22 For example, the Peace Treaties of 1947 gave the Allies a right to retain enemy 
property situated in their territory, to liquidate such property and to apply the proceeds 
against the claims which they and their nationals had against the enemy country. See 
Fitzmaurice, ‘‘The Juridical Clauses of the Peace Treaties,’? 73 Hague Academy 
Reeupil des Cours 324 ff. (1948); Mann, ‘‘Enemy Property and the Paris Peace 
Treaties,’? 64 Law Quarterly Review 402 (1948); see also Hyde, International Law 
732, 736 ff. (2d ed., 1945). 

23 See Domke, ‘‘ American Protection against Foreign Expropriation in the Light of 
the Suez Canal Crisis,’’ 105 Univ. of Pa. Law Review 1033, 1039 (1957). The blocked 
assets in Britain were estimated at about $420,000,000 and those in the United States 
at $50,000,000. See New York Times, March 2, 1957, pp. 1, 13. 

24 See especially the statement of the British Foreign Secretary, Mr. Morrison, 488 


H.C. Deb. 981 (1951). 
25 148 British and Foreign State Papers 96 (1947); 40 AJ.LL. Supp. 117 (1946). 
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«ul. Neither Albania nor Italy was a party to the Washington aeo i 
Ha y, It may be noted, had two types of claims to the gold. irm, oat 
cnom was that tbe gold was Italian, and that the corresponding sor. or 
cop vold pool should accordingly be attributed to Italy sath 2 7. 
“.tatia. Secondly, Italy claimed that even if the gold vee - 
q> L hm the meaning of the Paris Reparation Agreement. Iiv-y . 
eos sd eleiws against Albania (based on the Albanian gonf srasie. 
_ lit 2 assets) -° which should have priority over any other «hai, - 
- x “ove if it turned out that Albania had a share in the zohi 9%.. 
ec should go io Italy rather than to the United Kingcom. 

‘fb quesiiou of the transfer of the share In question to‘ i. 
< agom was dealt with not in the Tripartite Agreement bu. > se 
wap taying statement issued by the three governments at the ssure die. 
This siatement said that if the Arbitrator found that Albanie ver. s 
“nith:d to the share in ihe gold pool, the three governments vou aicsco 
i, soare to the United Kingdom in partial satisfaction (Ê tce pile:s + 

v Corfe Cheencl Case, unless within 90 days either Almu i et °°: 

- al: contest the transfer before the International Court. J) wus.. o 
s990: tunity was to be afforded to the other interested courtrics ic ¢ ~ 

~c better right to the gold share through the proceeding in the © ™ 

cwo wished to do so. The three governments agreed that thor o op 

ec yondents in a case brought before the Court for this po 'oces . 
vor diso agrexl to comply with any decision of the Couri on iius l 
1 its, the tripartite statement afforded a measure of judicial cuatre © 9 
‘he pcoposed attachment, which could be initiated by eithee of the «+. + 
Chet bad competing elains. 

"he Arbitrator, Mr. Sauser-Hall, found in his Award ik ~, 
nurpcse of the Paris Agreement, the Albanian claim was „al «v. 
i po uted out tuat it was not within his competence to deal with to cer 
o: [tely which did not arise under this Agreement but which vers bo. 
o1 al eved wrongs of the Albanian Government to Italy as, fo? pewni 
Jomivy under the Albanian nationalization law." He also nete =o : 
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~- Tat J. Pleadings, Case of the Monetary Gold Removed from Rome .0 1 “3 

aoee Unitel Kiredom and United States), at 127. 

- T c United Sinics registered the Washington Agreement with th: Uri... N. 
on Jwe 14, 1951, 91 U.N. Treaty Series, No. 1240. The accompanyirg siot regi, = 
> Gt be:a registered et the time of the hearings before the Internation. 1 Co ot, 

t sa cutly regisiicd. LCJ. Pleadings, op. cit. note 2, p. 174. It des : 
bo. tend, Papers, Cmd. 8242 (1950/51) and in 24 Dept. of Steie Talk’ 1 7s . 
oa CAS: 

2 §* besides, if would have been impossible for the three Governmenty ig iol. 4 a 
que tit 13 and clanus to the arbitrator for decision without going beyond 1% is f 
“tov diiy as fixed in the Act of Paris, for these claims for restitution of gold ovis ut 

cu dco! on the bosis of Pert III of the said Act of Paris. As possible Gems =r 
u eit eau only be settled by international—arbitral or judicial—proc. t szo | 
ce «ut of the States concerned, the Statement to accompany public: ‘in: - 
« ton Acrevucnt provides that they may give rise to special j rore » 

«i J y the Interrational Court of Justice by Albania or by Italy, or by * i- 

ify cs tdi Statement shall be deemed to be, for these proccedings cid ri oi 

dctcrm red in the Statement, an acceptance of the jurisdiction of tie Comt ti 
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Opinion that any transfer to the United Kingdom was subject to the pos- 
sible decision of the International Court if either of the claimants initiated 
such proceedings. 

In fact, Italy did apply to the Court within the 90 days set in the 
Washington statement, but then claimed that the Court lacked competence 
to deal with the first Italian submission on the ground that Albania, which 
did not participate, was a necessary party to the determination of this 
question. The Court accepted this contention and decided it could not 
take jurisdiction in the ease. In view of the Italian application, the United 
Kingdom could not perfect its title to the Albanian share of the gold and 
therefore the transfer of that share has been suspended indefinitely.*° 

Although the British did not succeed in effecting an attachment, the 
ease will probably be considered a precedent for any future efforts to 
satisfy a judgment debt through the seizure of assets under the control of 
a third person. The legal theory underlying the proposed transfer was 
not expressed in the Washington statement nor in any other con- 
temporaneous declaration of the three governments. However, on the oc- 
casion of the proceeding in the International Court, the Legal Adviser of 
the United Kingdom, Sir Gerald Fitzmaurice, did summarize the principles 
which he considered as justifying the proposed transfer. The essence of 
this position was that, in a case where a judgment of an international 
tribunal had been contravened or disregarded, 


. all countries are, if not bound, at any rate entitled to take all 
such reasonable and legitimate steps as may be open to them to prevent 
such an occurrence, and either individually or by common action to do 
what they can to ensure that judgments, particularly of this Court, 
are duly implemented and carried out—at any rate, so long as the 
rights of third countries are respected.*° 
.. . On account of the fact that there was an outstanding judgment 
of the Court against Albania in favor of the United Kingdom which 
had never been satisfied, and in view of the genera] interest, and, 
indeed, within certain limits, duty, which all countries can be regarded 
as having to further the implementation of the Court’s judgments— 
it would have been possible on these grounds for the three Governments 
to direct that the share attributable to Albania in the Gold Pool 
should be transferred to the United Kingdom... .31 


It should perhaps be noted that this legal theory, cogent as it may seem, 
has not been entirely persuasive to everyone. For example, Professor 
Covey Oliver, writing in this JouRNAL,*” expressed grave doubt that the 
three governments had the right to agree that the Albanian gold share 
should be attached for the satisfaction of the Corfu Channel Judgment in 
the absence of a decision by the International Court or by the Security 


ne EE 
three Governments which made the Statement.’’ Quoted in the I.C.J. Pleadings, op. cit. 
note 2, at 135, 136; digested in 49 AJ IL. 403 (1955). 

29 [1954] I.C.J. Rep. 19; digested in 48 A.J.LL. 649 (1954). 

30 I.C.J. Pleadings, op. cit. at 126. 

31 Ibid. at 131. 

s2 Oliver, ‘‘The Monetary Gold Decision in Perspective,’? 49 A.J.I.L. 216 (1955). 
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Council authorizing such transfer. In his view, the separate British claim 
against Albania should have been insulated from the restitution operation 
under the Paris Agreement. The gist of his argument appears to be that 
the three governments were acting as fiduciaries under the Paris Agreement 
and therefore that their specifie duty in that capacity must prevail over any 
right or claim to assist in self-help measures intended to bring about 
exceution of a Court judgment. He does suggest indirectly that this 
fiduciary duty could have been overriden by a Security Council decision 
(presumably under Article 94 of the Charter) or by a decision of the In- 
ternational Court authorizing the transfer. 

It is not entirely clear from Professor Oliver’s brief comment just why he 
eonsidered that the fiduciary duty of the three governments would have 
been contravened by the proposed transfer. In the first place, the gov- 
ernments certainly acted properly, as trustees normally do, in referring 
to an appropriate tribunal the question of the ownership of the gold. Once 
the gold was found to be Albanian, then the question was presented as to 
whether the British claim based on the judgment should have priority over 
any competing claims, particularly the Italian claim based on an alleged 
earlier wrong committed by Albania. With respect to this point, the three 
governments gave Italy full opportunity to establish its position before the 
International Court and to have the issue determined on its merits. In 
short, under these arrangements both possible competing claimants, Italy 
and Albania, were given at least one and, in a sense, two opportunities 
to establish their claims to this share of the gold pool before it could be 
transferred to the United Kingdom. If we assume that the Court would 
have had an adequate opportunity to decide the case (that is, if Albania 
had participated), then it is difficult to see why Italy or any other bene- 
ficiary under the Paris Agreement would have had a legitimate reason for 
complaint. 

In any event, Mr. Oliver’s point rests essentially on the duty that may 
have been imposed on the three governments by virtue of the Reparation 
Agreement. From the point of view of this paper, it seems useful to 
exclude this factor and to consider, on a more general basis, the legal 
principles that would justify an attachment by a third state of assets 
belonging to a debtor state in order to satisfy the judgment of an inter- 
national tribunal. The essential legal propositions in brief are: 


1. That states are entitled under international law (and possibly may be 
considered under a duty) to assist in the execution of a decision of the 
International Court, if that decision has not been complied with and the 
successful party requests such assistance; i 

2. That such assistance may include transferring to the judgment creditor 
assets of the Judgment debtor which are located in the territory of the third 
state without obtaining the consent of the debtor state and without ob- 
taining the sanction of the Security Council or a further decision of the 
International Court; 

3. That the right of the third state to effect such transfer is subject to 
a duty on its part to take necessary measures to safeguard any competing 
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claims of other parties as, for example, by providing for judicial control 
as to the respective claims of all parties. 


Although these propositions may seem novel, they are implicit in the 
action taken by the United States, France and the United Kingdom in 
the Monetary Gold Case, and in that sense, it is fair to say that the prin- 
ciples were regarded by the three governments as consistent with the re- 
quirements of international law. 

One implication that may reasonably be drawn is that the principles 
should apply not only to the execution of a judgment of the International 
Court, but equally to the carrying out of any other obligatory decision of 
an international judicial or arbitral tribunal. It also may be inferred 
from these principles that the right of the third state to attach assets to 
satisfy a Judgment which is binding in international law prevails over the 
sovereign immunity that the debtor state may possess im respect of the 
assets In question. 


Enforcement through Municipal Courts 


If the assets of the non-complying state may be attached by a third state 
at the request of the judgment creditor in order to satisfy a binding inter- 
national decision, then it would seem justifiable to permit such enforcement 
through the machinery of municipal law. There are two possible obstacles 
to this procedure, but neither appears insurmountable. 

The first may arise from the necessity of obtaining an exequatur before 
the national court will recognize and give effect to the international judg- 
ment. This requirement would mean in effect that the international decision 
would have to conform to certain standards imposed by the state of enforce- 
ment on all decisions emanating from a non-domestic jurisdiction. The 
question whether an international judgment requires an exequatur did 
come up in a Belgian case (Socobelge v. Greece) ® in which a Belgian 
firm sought to attach funds of the Greek Government in Belgium in reliance 
on a decision of the Permanent Court, which declared certain earlier 
arbitral awards in favor of that company as obligatory. The Belgian 
court held that an exequatur was required, since the international court 
judgment emanated from a ‘‘non-national jurisdiction,’ and it could 
not be considered as self-executory because of its international character. 
However, the court did rule that the arbitral award constituted sufficient 
“title” to support an attachment of assets belonging to a debtor as a type 
of conservatory action under Belgian law. 

Whatever the merits of this particular decision may be, it does suggest 
the possibility that an international judicial or arbitral award may be the 
basis of a municipal law proceeding brought by the successful state against 
the state which has not carried out the award. A proceeding of this kind 
would presumably not be necessary in the territory of the creditor state, 

33 Société commerciale de Belgique e. Etat hellénique et Banque de Grèce, Brussels 
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munity should be made in proceedings to enforee a binding judgment of the 
International Court or even of an international arbitral tribunal. As we 
have seen, the United States, France and the United Kingdom have already 
recognized in the Monetary Gold affair that they would have the right to 
take enforcement measures against the assets of the debtor state in order 
to satisfy a Court judgment. If that is acceptable under international 
law, then there would seem to be no reason why the same rule should not 
apply to proceedings by the creditor state in the courts of a third state. 
From the standpoint of the third state, there might be some advantage in 
this, since a proceeding in the municipal courts is the normal way of en- 
forcing judgments and avoids to some extent the political onus of an act 
by the Executive. It also would provide the necessary measure of judicial 
control to safeguard against the possibility of competing claimants. It is 
true that this will involve an exception to Immunity which may be resisted 
in those countries which have steadfastly refused to make such exceptions; 
but it would not involve any great inroads into the traditional doctrine, 
for it would only apply in the relatively rare cases where a state has not 
complied with a pre-existing international award. In support, it could 
well be maintained that the obligation in the Charter to carry out the 
judgments of the International Court (or the similar obligation under 
customary international law to carry out other binding international 
awards) should prevail over a claim of immunity, at least as far as 
concerns the assets of the debtor state which are not used for essential 
state purposes. 


Use of Armed Force 


May the aggrieved state resort to armed force (or demonstration of 
force) to compel a recalcitrant state to perform its obligations under an 
international judgment or arbitral decision? Under classic international 
law, a state had the right to use an appropriate degree of force against 
another state which had violated its legal prerogatives; ** and this right 
extended to forcible measures of ‘‘self-help’’ to bring about compliance with 
an international award.” <A well-known example is the Cerruti Case, 
where Italy resorted to a naval demonstration directed against Colombia, 
which had not complied with an arbitral award rendered by President 
Cleveland; the damages awarded were subsequently paid by Colombia.*® 

It has been generally assumed that such unilateral recourse to force has 
been outlawed by the Charter of the United Nations, particularly by Article 
2 paragraphs 8 and 4. Article 2(4) prohibits the threat or use of force 
‘“‘against the territorial integrity or political independence of any state, 
or in any other manner inconsistent with the purposes of the United Na- 


36 3 Hyde, International Law 1686 (2d rev. ed., 1945). 

37 Thus the Porter Convention (The Hague, 1907) on limitation of force for recovery 
of debts stated that the undertaking not to resort to force was not applicable when the 
debtor state, ‘‘after arbitration, fails to submit to the award.’’?’ 5 Hackworth, Digest 
of International Law 623 (1943). 

386 AJ.LL. 965 (1912). 
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Charter.** Ia this context, at least, the Charter gives priority to ‘‘peace’’ 
over ‘‘justice,’’ and to permit a breach of international peace to compel 
execution of a judicial award (or to vindicate any other specific legal right) 
would do violence both to the text and dominant intentions of the draftsmen 
and signers. It is, moreover, far from evident that the administration of 
international justice would be served by permitting armed force to be 
used to compel execution. It is pertinent to recall the comment of the 
International Court of Justice in the Corfu Channel Case, in which disap- 
proval was expressed of the demonstration of naval force by the United 
Kingdom, even though it was in reaction to violations of its legal rights. 
The Court observed that the British naval intervention was ‘‘the mani- 
festation of a policy of force, such as has, in the past, given rise to most 
serious abuses and such as cannot, whatever be the present defects in inter- 
national organization, find a place in international law.’’ The Court 
went on to say: 
Intervention is perhaps still less admissible in the particular form it 
would take here; for, from the nature of things, it would be reserved 
for the most powerful States, and might easily lead to perverting the 
administration of international justice itself." 

A further point may also be involved. Suppose the state which has won 
the award is prevented from exercising its legal right by the armed force 
of the non-complying state. Would this justify counter-measures of a 
forcible character? Here, it seems to me, the legal issue would depend 
on the justification of the right of self-defense rather than on the obliga- 
tion to give effect to a judicial decision. It has been suggested that a state 
has the right to ‘‘take armed action in self-defense against any actual 
armed interference with the enjoyment of rights under international 
law.’ ** It seems to me that this may go too far; surely some consideration 
must be given to the degree of importance of the right interfered with. An 
international tribunal may, for example, decide that property in state A 
belongs to a national of state B, but state A, through armed force, inter- 
feres with the carrying out of this award. In that case, it would be most 
doubtful that self-defense would justify armed action by state B. Simi- 
larly, one can conceive of a number of other cases where the legal right 
in question involved issues which could not be regarded as of sufficient 
consequence to justify armed action, even though the recalcitrant state 
itself had relied on force to interfere with the enjoyment of the recognized 
right. On the other hand, one may envisage a possible situation in which 
a state would use armed force to prevent the carrying out of an interna- 
tignal decision recognizing substantial territorial rights or a vital right 
of passage, and where counter-measures of a forcible nature by the ag- 

42 See report of Committee I to Commission I at San Francisco Conference relating 
to Art. 2(4). 6 U.N.C.I.O. Does. 459 (Doc. 944, p. 14). See particularly the summary 
report of the lith Meeting of Comm. 1/1, Doe. 784, par. 7, loc. cit. 335. 

43 [1949] LO.J. Rep. 35; see article by Nasim Hasan Shah, 53 A.J.I.L. 595 at 600 

1959). 
44 Se SENN Report to Int. Law Ass’n., 1958, on ‘‘Some Aspects of the 
Principle of Self-Defence,’’ p. 24. 


L360 | ENU'ORCEMENT OF INTERNATIONAL DECISIONS 


@ ieve state could be validly justified as self-defense in respcnse to enn~ 
aitack. But here, too, some caution is required in opening the door 
unilateral action, even in affirmation of a judicial decision. The uso 
armed force must of course be conditioned on ‘‘necessity’’—a fenet e 
inwed ate nevessity’’ in order to come within the scope of legit mec a 
forse; and shnilerly, the amount of force used must be reasonably reli 
to ive orce which it is designed to counteract and not grosslv in exces 
“eit 1. required.’ In short, the recognized conditions for exevisiny 4 
~ < ¿` self-defense would be applieable to such use of foree ¿s may 
ji. el to overcome the forcible interference with the carrying on o' 
jte ve: or arbitral award. 


Ill. ENFORCEMENT THROUGH INTERNATIONAL ORCANIZATILN 


Tae dbvious inadequacies of ‘‘self-help’’ on the political ¢s wel! es + 
practice level led naturally to the conception of enforcemens theoveh | 
icrnati mal institutions. The League Covenant in its Article 13(4ò in 
geve le val expression to this conception. Its omission froin the Dunbars 
Oaks T'voposals (probably because of the United States altitude wl is 
fevezec limiting the Security Council powers to those under Chirpters å 
auc VLI of the Charter) was noted by several governments whic. at S 
Weasel eo, submiited comments and proposals based in one fora or s 
othe > cn the Covenant provision.*® Earlier, at the Washington meet’) -. 
oi tie Connnittee of Jurists, consideration had been given to ine pus 
biliy cl an enforcement provision in the Statute of the Court, bi iton- 
acresd that this was a post-adjudicative question to be dealt with hy 4f. 
politice! organs, rather than by the Court.*7 The proposals m Sau Sro 
cisco r sulted in Article 94(2) of the Charter—a provision when, ¢ - 
theveh never applied (and only once invoked), has given rise to a vood ue. 
of discussion among commentators. Because of its unique Lapitanes i> 
instiiutional enforcement. it warrants fairly close examination in ite pw“ 
eri aper, 

Tbe ext of Article 94(2) reads: 

°, IE any party to a case fails to perform the obligations inanon» i 


“pon it under a judgment rendered by the Court, the other party m 
have recourse to the Security Council, which may, if it deems neee 


+ 


sary, make recommendations or decide upon measeres to be ith. 
‘o rive efiect to the judgment. 


Diicrevecs between Charter and Covenant Provisions 3 

A i&.tual comparison between the Charter provision and the analoge 
neraer:i ph in the Covenant reveals several interesting differences. Aric.. 
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Se Bowett, D. W., Self-Defense in International Law (New York, 1958), review: 
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-5 UN.GT.O. Does. 336 (Belgium); pp. 233, 246 (Brazil); p 421 (Eeusdie. 
ip 2°83 89 (Norway); pp. 208, 209, 211, 225, 229-230 (Venezuela); 13 ibid, 307, 2’ 
32? 623 (Cuha). 
‘7 j4 ipid. 209, 210, 853, See also Rosenne, The International Court of Just ee FP: 
303 (1927). 
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The Members of the League agree that they will carry out in full 
good faith any award or decision that may be rendered and that they 
will not resort to war against a Member of the League which complies 
therewith. In the event of any failure to carry out such an award 
or decision, the Council shall propose what steps should be taken to 
sive effect thereto. 

The following discrepancies between the two articles are immediately 


apparent: 


1. The Covenant provision applied to ‘‘any award or decision,” 
whereas Article 94(2) is limited to judgments of the International 
Court. (Proposals in San Franciseo to extend the enforcement 
provision to arbitral awards were not adopted, but nothing appears 
in the records as -to the reasons for this cecision.) 

2. The Covenant placed upon the League Council a mandatory duty to 
propose measures to give effect to the award or decision; whereas 
Article 94(2) is clearly permissive. The words ‘‘if it deems neces- 
sary’’ in that paragraph were added in the later stages of the 
San Francisco meetings in order to make ‘‘more clear the discretion- 
ary power of the Security Council.’’ +8 

3. The language of the Covenant imposed on the League Council the 
duty to act proprio motu, whereas Article 94(2) expressly places 
upon the successful party the option of seeking recourse to the 
Seeurity Council. Thus the Security Council is not placed in the 
‘‘artificial position of being designated in the Charter as the auto- 
matie law-enforcement agency of the Court.’’*° It has been ob- 
served that the League text was in fact never construed to require 
the Council to assume on its own initiative the function of enforce- 
ment, and in the one case where the provision was invoked it was at 
the specific request of the judgment creditor.®*° 

4. The Covenant provision, unlike the Charter, expressly prohibited 
Members from resorting to war against any Member which had 
complied with an award or decision. The omission of this provision 
in the Charter is presumably based on the assumption that it is 
superfluous. 


Conditions under Which the Security Council May Assume Jurisdiction 
under Article 94(2) 


The question which has given rise to most discussion in connection with 
Article 94(2) relates to the jurisdictional grounds for Council action: in 


4813 U.N.C.L.O. Does. 459; 17 ibid. 97. 49 Rosenne, op. cit. 104. 

50 This was a dispute which had arisen between Greece and Bulgaria concerning certain 
forests situated in Central Rhodopia. After an award had been rendered by the arbi- 
trator appointed to deal with the dispute, Greece alleged that the Bulgarian Government 
had refused to carry out the award and requested that the question be placed on the 
agenda of the Council of the League with a view to the application of Art. 13 (4) of the 
Covenant. At the Council meeting, when the question was considered, an agreement 
was reached by the parties on the method of settlement, and there was no need for 
the Council to take action. See League of Nations Official Journal (1934), pp. 1432- 
1433 and 1477. 
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particular, whether its competence under Article 94(2) is independent of 
its powers under other provisions of the Charter. Why this should be a 
problem is not apparent from either the text of the Charter or the reports 
of San Francisco, for these seem to be entirely clear on the authority given 
to the Council to take up the matter, at the request of the successful litigant, 
regardless of whether the issue relates to peace and security. The intention 
of the sponsors as expressed in Committee VI/1 of the San Francisco Con- 
ference was to emphasize ‘‘respect for judgments of the Court” and ex- 
pressly to implement this principle." The discussion which tvox place 
in the Advisory Committee of Jurists and in the Co-ordination Committee 
lends further support to the view that the proposed Article 94(2) would 
confer additional authority on the Council, even in matters which might 
not relate to peace and security.** 

The major, if not the only, reason why controversy has arisen on this 
question appears to be the comments of a representative of the State De- 
partment in his testimony before the Senate Committee on Foreign Rela- 
tions during the consideration of ratification of the Charter." It was the 
essence of his testimony that the Council could not take up a matter under 
Article 94(2) unless it first made the determination of either a possible 
danger to peace or threat to peace required under Chapters VI and VII 
of the Charter. In his words ‘‘the Council may proceed, I suppose, to eall 
upon the country concerned to carry out the Judgment but only if the 
peace of the world is threatened and if the Council has made a determina- 
tion to this effect.” * 

As several commentators have observed, it is difficult to find support for 
this view in either the text of Article 94(2) (or, for that matter, in any 


31 13 U.N.C.I.O. Does. 298. 

52 The Advisory Committee of Jurists, after redrafting the proposed Art. 94(2) by 
inserting the words ‘‘if it deems it neeessary,’? stated that ‘‘this Article confers upon 
the Security Council certain functions of a substantive character’’ and directed the Bec- 
retary to refer the text to Committee III/2 for its attention (17 U.N.C.I.O. Does. 409). 
In the Co-ordination Committee, when the draft of Art. 94(2), as amended by the 
Committee of Jurists, was discussed, Mr. Golunsky, U.S.S.R., pointed out that the 
article ‘‘made a considerable change in the functions of the Security Council.’’ 
‘í Formerly,” he said, ‘‘the Security Council had jurisdiction only in matters concerned 
with the maintenance of peace and security. This Article would give the Council 
authority to deal with matters which might have nothing to do with security.’’ (Ibid. 
97.) An examination of the verbatim records shows that no objection was raised to 
the viewpoint that the authority conferred by the article on the Security Council ex- 
tended to matters which might not relate to peace and security. It is to be pointed 
out, in this connection, that whether the failure of a party to comply with a decision 
of the Court creates a situation affecting international peace and security is a different 
question, on which the Security Council may decide in accordance with Chapter VI 
or WII of the Charter. 

33 U, 8. Senate, Committee on Foreign Relations, Hearings on the Charter of the 
United Nations, July, 1945, pp. 286-289. 

54 Jbid. 286-287. The State Department representative, Dr. Pasvlosky, further stated 
that ‘‘the Council is not a sheriff in the sense that the Council enforces the Court’s 
decision when the Court asks it to enforce it.’’ ‘*The Council,’’ he said, ‘‘simply 
handles » political situation which arises out of the fact that the judgment of the Court 
ix not being carried out by one of the parties.’’ 
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other article of the Charter) or in the travaux préparatoires. Nor is it 
apparent that there are any reasons of policy or general principle to justify 
such restriction on the right of the Council to act under Article 94(2). 
Indeed, if it should be necessary that there be a threat to the peace before 
the successful party can obtain the assistance of the Council, there would 
evidently be a direct incentive for that state to claim that it may be com- 
pelled to resort to force or to other acts endangering international peace— 
a consequence which was almost surely not intended and which cannot 
be considered as desirable. 


Scope of Review by the Security Council in Dealing with a Case under 
Article 94(2) 


A. second question which has received some attention relates to the scope 
of review of the Council when a case is brought under Article 94(2), and 
particularly whether the Council may decide on a claim of ‘‘excess of 
power’’ or other alleged basis of nullity. Concern has been expressed that 
the Council may find itself in the position of an appellate tribunal faced 
with the necessity of passing on the legal questions decided by the Court.** 

It is, of course, likely that in a case brought before the Council under 
Article 94(2), the non-complying state will seek to justify its position by 
invoking one or more of the generally accepted legal grounds. It is, 
however, also not improbable that it will, in addition, bring forth other 
grounds for its refusal to perform. Previous experience suggests that 
one such claim will be that the Court’s judgment did not deal with all of the 
relevant aspects of the dispute and that other considerations must be 
weighed as part of the political context of the issue before the Council. 
The opposing party, seeking Council assistance, will naturally lay stress 
on the binding effect and finality of the judicial decision and seek to ex- 
elude consideration by the Council of claims of nullity and appeals based 
on moral or political considerations. It may safely be anticipated that the 
members of the Council not involved in the particular controversy will, on 
the whole, be reluctant to pass upon legal issues already decided by the 
Court; not only are the prescriptions of the Statute clear as to the finality 
of the judgment but, in addition, the experience in the Council has shown 
that its members generally have been strongly averse to assuming the 
role of a judicial body, at least in the sense of deciding specifically on 
opposing legal contentions.** 

if the claims by the opposing parties appear to raise a new legal question 
not dealt with by the Court, then it might be difficult for the members of 
the Council to exclude its discussion, but they may request an advisory 
opinion of the Court or perhaps reference to an ad hoc committee of 
jurists.” These devices might prove convenient in the particular cir- 

55 Vulcan, loc. cit. note 41, pp. 196-197. . 

56 See 5 Repertory of Practice of United Nations Organs 24-30; Repertoire of the 
Practice of the Security Council, 1946-1951, pp. 235-288. 

57 See Vulean, loc. cit. note 41, pp. 196-197; G. Scelle, ‘*Théorie et pratique de la 
fonction exécutive en droit international,” 55 Hague Academy Recueil des Cours 160 
(1936). 
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Art 41 reads as follows: ‘The Security Council may decide what mensurcy u ° 
in, oirr the use of armed force are to be employed to give cffect to its decisions, o > 


rou 


-— r 
z 


” 


r? 


~ 


22 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. . 


kind of enforcement measures may be available to it, though here sor 
doubt may arise as to whether the operations contemplated by Article- 
involving the use of armed force ‘‘to maintain or restore internatior 
peace’’ are within the Council’s authority under Article 94(2), in t 
absence of the requisite determination under Article 39. This dou 
would probably not arise in regard to the measures mentioned in Article ¢ 
which do not involve the use of armed force and inelude ‘‘eomplete 
partial interruption of economic relations and of rail, sea, air, post 
telegraphic, radio, and other means of communication, and the severar 
of diplomatic relations.” These measures may in certain circumstan 
provide a useful indication to the Council of the action it could take uno 
Article 94,5 if a considerable degree of coercion appeared to be ealled fi 

There may, however, be situations which call for other measures to gi 
effect to the judgment. Looking to the analogy of municipal law (a: 
the experience relating to the ‘‘Monetary Gold’’ discussed in part II abo" 
it is apparent that a judgment creditor state might seek a Council decisi 
which would order Member States to attach (or seize) assets in their ter 
tory belonging to the recalcitrant state for the purpose of satisfying t 
obligations under the judgment. If the Council took such a decision unc 
Article 94(2), it would be binding under Article 25 on all Members a 
would prevail over their obligations under any other international agrı 
ment or customary international law. 

A somewhat different question would arise if the Council determin 
that there were reasons for not giving immediate effect to the judgme! 
One suggestion that has been made on this point is that the Council cou 
simply suspend the operation of Article 76 of the Rules of Court und 
which the judgment becomes binding on the parties the day on which 
is read in open Court.“ This type of moratorium (it is suggested) wou 
not undermine the authority of the Court but simply suspend the obligato 
force of the judgment on the ground that new proceedings have int 
vened. 

This hypothetical possibility is an indication of the variety of measu) 
that may be envisaged for the Security Council action; there would appe 
to be no a priori reason to exclude any of these possibilities from the rea 
of the Council’s discretion. 


if may call upon the Members of the United Nations to apply such measures. These x 
include complete or partial interruption of economic relations and of rail, sea, i 
postal, telegraphic, radio, and other means of communication, and the severa 
of diplomatic relations.’’ 

Art. 42 reads as follows: ‘‘Should the Security Council consider that measures p 
vided for in Article 41 would be inadequate or have proved to be inadequate, it n 
take such action by air, sea, or land forees as may be necessary to maintain or rest 
international peace and security. Such action may imelude demonstrations, blocka 
and other operations by air, sea, or land forces of Members of the United Nation: 

60 Art. 41 would not of course be invoked in a strict sense, but simply furnish a gu 
to the Council as to measures that might be appropriate. 

61 Rosenne, op. cit. note 47, p. 106. 
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v Council action has been the interim measures deese i 
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ier Article 91(2) and under the Statute of the Cour’ te dears 
npliance with interim measures. There would be no ocon, 
tative stated, in making the final judgment binding, if en: 0 * 
could frustrate that decision in advance by actions wi: 
ihe finel judgment nugatory.®*® In reply, the rep esc <o 
estiomed wiether the Council was under any obligation <» 
‘im order which could not be regarded as a fina] Jue amet 3t 1) 
Another representative agreed that the Council was rot co 
10 teke cetion where there was no judgment of the Co ut. 
-the Council decided to postpone further diseussicn utili + > 
‘on its ovn competence; subsequently when the Cort 2° t 
10 jairisdiciion, the order for interim measures lapse... aid yii 
stion of enforcement. 
discussion in the Council threw little light on the prine) «icu 
Avticle 94:2.) mient apply to interim measures. It is Hike’ tet 
1:0, lce. c t. note 41, pp. 201-202; Kelsen, op. eit. 541, 545 S42; Dey, Le 2 
dans VO.N.U, 229 (Paris, 1952); Brugiére, La Règle de 7Uminunite 
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indecision of: the Council was attributable to the doubts which several 
Members had regarding the competence of the Court on the merits of the 
case. In another situation, it may well be that the Members of the Council 
would consider that they had adequate authority to decide on measures to 
enforce an interlocutory order, particularly where the preservation of the 
res was considered to be essential to the primary objective of the judicial 
proceeding. 


Enforcement Measures through Other International Bodies 


Although Article 94(2) expressly confers competence on the Security 
Council to deal with non-performance of judicial decisions, it would also 
be open to Member States to bring cases of non-compliance before the Gen- 
eral Assembly, which, under Article 10, undoubtedly, has the competence 
to discuss a case of non-performance of a binding judgment of the Court © 
and to make recommendations not only to the recalcitrant state but to all 
other Member States. Such recommendations could involve implied or 
express condemnation of the defaulting state, and thereby bring to bear 
pressure of a political and moral character. Some Members may take the 
view that a serious coutravention of a judgment of the Court may justify 
the Assembly in recommending that other measures, such as the interrup- 
tion of economic and diplomatie relations, be taken by Member States in 
order to bring about compliance in accordance with the obligation assumed 
under the first paragraph of Article 94 as well as under the Statute of 
the Court. 

The constitutions of the specialized agencies have also in certain cases 
taken cognizance of the possible need for measures to secure compliance 
with judicial decisions. For example, under the Constitution of the Inter- 
national Labor Organization, the governing body has the power, if a Mem- 
ber ignores a decision of the Court, to take ‘‘such action as it may deem 
wise and expedient to secure compliance therewith.’’ 7° 

In the case of the International Civil Aviation Organization, the con- 
stitutional provisions are more specific. They provide that the Assembly 
may suspend the voting power of any Member not conforming with a de- 
cision of an arbitral tribunal or the International Court of Justice; ™ and, 
moreover, the Contracting States undertake not to allow the airline of a 
Contracting State to operate in their territory, if the Council has decided 
that the airline is not conforming to a final decision of the Court or of an 
arbitral body.”* 

Mention should also be made, in this connection, of the provisions relating 
to the European Coal and Steel Authority under which a Member State 
may, in effect, be fined (by the suspension of payments due to it) if that 
Member fails to comply with the treaty obligations, which include the 
obligation to carry out the decisions of the High Court.”* 


69 Rosenne, op. cit. note 47, p. 108. 7015 U.N. Treaty Series 92 (Art. 33). 

71 Ibid. 354 (Art. 88). 72 Ibid. 354 (Art. 87). 

78 Treaty Establishing the European Coal and Steel Authority (Art. 88). 261 U.N. 
Treaty Series 221. 
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INTRODUCTION 


Most comprehensively viewed, the international law of the sea comprises 
two very different sets of principles. One set of principles, establishing 
certain basic, overriding community goals, prescribes for all states the 
widest possible access to, and the fullest enjoyment of, the shared use of 
the great common resource of the oceans. The other set of principles, com- 
monly deseribed as jurisdictional, expresses certain implementing policies 
designed economically to secure the basic community goals of shared use 
by establishing a shared competence among states in a domain largely free 
from the exclusive publie order of any particular state The main out- 
lines of the overriding principles prescribing shared use have long with- 
stood the attacks of exclusionary national egoism: the great bulk of the 
oceans are communis juris, not subject to exclusive appropriation by any 
particular state; in the interest of the fullest, peaceful, conserving use for 
the benefit of all mankind, all states are free in complete equality, upon 


= This article is a by-product of research aided by the Rockefeller Foundation, for 
whose assistance the authors express their thanks. 

1 Fulton, The Sovereignty of the Sea 537-603 (1911); Gidel, Le Droit International 
Public de la Mer (3 vols., 1932-1934) ; Smith, The Law and Custom of the Sea (3d ed., 
1959); Colombos, International Law of the Sea (3d ed., 1954); Jessup, The Law of 
Territorial Waters and Maritime Jurisdiction (1927). 

The theme of complementarity in the prescriptions of the international law of the 
sea is developed in MeDougal and Schlei, ‘‘The Hydrogen Bomb Tests in Perspective: 
Lawful Measures for Security,’’? 64 Yale Law J. 648, 655-661 (1955); MeDougal and 
Burke, ‘‘Crisis in the Law of the Sea: Community Perspectives versus National 
Egoism,’’ 67 ibid. 539, 558-567 (1958). 

The principles expressing the basic, overriding community policies about shared use 
may be observed, further, to exhibit their own special subordinate complementarities. 
The degree of shared use established by international law is the outcome of a weighing 
process which explicitly seeks, in the common interest of all states, appropriate:y to 
protect and balance both the inclusive interests of the general community of states and 
the exclusive interests of particular states in protecting their internal value processes. 
This accommodation of the two types of interests is implemented by complementary 
prescriptions which both state the broad community policies of protection and point to 
aud weight the speeific, detailed factors in the processes of use and claim which must 
be taken into account for rational balancing in particular contexts. For further discus- 
sion and illustration, see the articles cited above. 
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condition of making necessary accommodation for the like freedom of 
others, to participate to the utmost extent of effective capability in the 
shared use of this great common resource; the exclusive competence of 
states is strictly confined to that assertion of authority which is reasonably 
necessary to protect both their inclusive interest in the shared use of the 
oceans and their exclusive interest in securing their internal processes from 
invasions and deprivations originating at sea.? 


JURISDICTIONAL PRINCIPLES BUILT ABOUT NATIONAL CHARACTER 


The implementing, jurisdictional, principles by which the general com- 
munity of states seeks to make effective its overriding policies of shared use 
have long been built, in response to the omnipresent imperatives of 
harmonious and economic co-operation, about certain allocations of com- 
petence which require high certainty and easy precision in identification 
of the national character of ships.” For interactions upon the high seas, 
each state * has imposed upon it responsibility under both customary inter- 
national law and by many explicit agreements for the lawful conduct of 
ships to which it has ascribed its national character; each state may apply 
its authority to the ships to which it has ascribed its national character and 
to events occurring upon such ships; each state may protect the ships to 
which it hag ascribed its national character against interferences and 


2 See, generally, sources cited above, note 1. 

3 The distinction between decision that a state’s attribution of national character is 
irrelevant and decision denying a state’s competence to attribute nationality is some- 
times confused by confusing two different references of the word ‘‘nationality.’’ The 
word may be given both a factual reference and a ‘‘legal consequence’? reference. See 
Silving, ‘‘ Nationality in Comparative Law,’’ § A. J. Comp. Law 410 (1956). 

The faetual reference is, of course, to the act, the authoritative decision, of a state in 
its attribution of national character. The legal consequence reference is to the responses 
which authoritative decision-makers later make to this fact upon problems of access to 
the oceans, the application of coercion to vessels, labor relations, taxation, and so on. 
Thus, by reference to legal consequences the same vessel could be said to have many 
different ‘‘nationalities’’ for many different purposes—one nationality for access, 
another for the purposes of application of coercion, another for labor problems, another 
for taxation, and so on. 

The employment of the word ‘‘nationality’’ in the second reference, to legal con- 
sequences, leads, we suggest, to unutterable confusion in discussion aud encourages the 
invoeation of wholly irrelevant contexts and decisions in argument and policy applica- 
tions. It has all the vices which are elsewhere categorized as ‘‘normative-ambiguity.’’ 
See Lasswell and McDougal, ‘‘Legal Education and Publie Policy: Professional Train- 
ing in the Public Interest,’’ 52 Yale Law J. 203 (1943). 

In this article we shall use the word ‘‘nationality’’ to refer to the fact that a state 
attsibutes its national character to a vessel. The legal consequences which other 
authoritative decision-makers attach to this fact we propose to explore in a series of 
carefully delimited problems, raising in very different degree the policy relevance of this 
fact. 

4 Our reference in this article is only to ‘‘recognized’?’ states. The special difficulties 
arising with respect to unrecognized states are so complex as to require separate treat- 
ment. Some of these difficulties appear in The Maret, 145 F. 2d 431 (1944). See also 
Briggs, ‘‘ Nou-Recognition in the Courts: The Ships of the Baltie Republies,’’ 37 AJLL. 
585 (1943). 
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deprivations by others.” No state may preclude the ships of other states 
from access to the high seas or directly apply its authority to the ships of 
other states, except as may be authorized by international law. Every 
ship is required to have a national character, and scant protection is af- 
forded ships which have no nationality. For interactions within their 
internal waters and territorial sea, coastal states are of course authorized to 
assert authority over ships of other states for the protection of their exelu- 
sive interests, but states which have ascribed their national character to 
these ships are also conceded a limited concurrent jurisdiction for the pro- 
tection of their interests.® 


ATTKIBUTIONS OF NATIONAL CHARACTER TRADITIONALLY CONCLUSIVE 


The necessary high certainty and easy precision in identification of the 
national character of vessels, required by such jurisdictional principles, 
have traditionally been achieved by according states a virtually conclusive 
unilateral competence to confer their nationality upon vessels. The mode 
by which national character has traditionally been conferred upon vessels 
has been by the simple act of a state in making formal attribution through 
appropriate registration and documentation.’ Historically states have, of 
course, as a matter of domestic policy, conditioned their bestowal of na- 
tional character upon vessels by many different criteria. But as a matter 
of international law, until very recent date, states have universally been 
regarded as possessing a practically unlimited discretion in their choice of 
criteria.’ The only limitation commonly accepted has been that a state 


5 Thus Professor A. P. Higgins states: ‘‘La nationalité du navire est l’une des 
garanties fournies par le droit international pour la liberté de la navigation, et tout 
bâtiment naviguant en haute mer doit avoir un caractère national et être en mesure d’en 
établir la preuve. La possession d’une nationalité sert de base au contrôle et & la 
protection exercés par l’Etat du pavillon; c’est aussi une garantie pour les autres États 
au point de vue de la répression des torts dont peuvent se rendre coupables ley gens qui 
sont & bord. Les conditions fixées par les Etats pour l’acquisition de la nationalité ‘ont 
pour objet d’assurer la possibilité ou d’accroitre la facilité et l'efficacité du contrôle, en 
permettant de reconnaitre à distance la qualité, la nationalité des navires.’’’ Higgins, 
‘‘Le régime juridique des navires de ecommerce en haute mer en temps de paix,’’ 30 
Hague Academy Recueil des Cours 5, at 20 (1929, V). 

6 Jessup, op. cit. note 1 above; 3 Gidel, op. cit. note 1 above; Colombos, op. cit. note 1, 
above; Rienow, The Test of the Nationality of a Merchant Vessel (1937); Potter, The 
Freedom of the Seas (1924); United Nations Secretariat, Memorandum on the Regime 
of the High Seas, U.N. Doe. A/ON.4/32 (1950). 

7 Rienow appropriately emphasizes the rôle of the state: ‘‘To impress effectively it~ 
nationality on vessels and to be assured that such nationality will be respected, a State 
must take certain established steps intended to make other States cognizant of certain 
particulars: that the vessel has met to the satisfaction of the State all the statutory 
conditions; that the State considers the vessel one of its own. These are the points 
which the practice of the United States, and that of foreign States, has consistently 
exemplified.’’ Rienow, cited above, at 116. 

8 This conelusion is confirmed by almost any source to which one turns. Thus, half 
a century ago, Westlake wrote: ‘‘The conditions on which different states admit ships 
to their register, or otherwise grant them the right to carry their mercantile flag, are 
very various... [b]ut with such conditions international law has no concern: it suffices 
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may not confer its national character upon a vessel already having the 
national character of another state.® The rationality of this simple system 
is attested by the high degree in which the states of the world have in 
modern times achieved their community objectives in the shared uses of 
the oceans. 


TAE PROPOSED SUBVERSION IN GENUINE LINK 


Unfortunately, in recent years efforts have begun to be made to limit the 
exclusive competence of states to ascribe their national character to vessels 
by new and ill-defined criteria which would confer upon states a unilateral 
competence to question, and even deny, each other’s aseription of nation- 
ality. These efforts have culminated in the recently formulated Conven- 
tion on the High Seas +° which, if adopted and interpreted as some suggest, 
might introduce vast and costly uncertainties into the simple, rational, in- 
herited system. Article 5 of this convention, after correctly emphasizing 
the traditional exclusive competence of each state to determine the eondi- 
tions for the ascription of its national character to ships, projects a newly 
devised restriction upon this competence in the form of an undefined re- 
quirement of a ‘‘genuine link.” The relevant words of Article 5 read: 


There must exist a genuine link between the State and the ship; in 
particular, the State must effectively exercise its jurisdiction and con- 
trol in administrative, technical and social matters over ships flying 
its flag. 


Beyond the extraneous criteria introduced by the words ‘‘in particular,’’ 
the convention nowhere specifies what content is to be written into ‘‘genuine 
link.’’ Still more confusingly, the convention leaves entirely unspecified 
such vital matters as who is to apply the requirement and what sanctioning 
consequences are to be attached to failure to conform. The drastic poten- 
tialities of possible interpretations are, however, made all too clear in the 
formative discussions in the International Law Commission and in the 
appraisal of subsequent commentators. Thus, Professor Max Sørensen, 
Chairman of the Danish Delegation at the Geneva Conference, in a 
pamphlet published under the auspices of the Carnegie Endowment, takes 


that, for whatever reasons, a state accepts the authority and responsibility which result 
from the ship’s nationality.’’ 1 International Law 169 (2d ed., 1910). 

The Italian scholar Fedozzi expressed this unilateral competence in even stronger 
language: ‘*Tout les Etats maritimes déterminent dans la plénitude de leur autonomie, 
les conditions de la reconnaissance ou de la concession de leur nationalité aux navires 
marchands et les documents nécessaires pour la preuve de la nationalité elle-méme.’’ 
‘“‘La condition juridique deg navires de commerce,’’ 10 Hague Academy Recueil des 
Cours 5, at 49-50 (1925, V). 

Professor Sørensen puts it this way: ‘‘International law has traditionally left each 
state free to determine under what conditions it will register and thereby confer its 
nationality upon a ship.’’ Sørensen, The Law of the Sea 202 (International Concili- 
ation, Pamphlet No. 520, 1958). 

8 See Rienow, op. cit. note 6 above, at 16. 

10 U.N. Conference on the Law of the Sea, Official Records, Vol. II, Plenary Meetings, 
p. 1385; 52 A.J.IL.L. 842 (1958). (Hereinafter references to this convention are made 
merely by citing the relevant article where that is appropriate; otherwise no citation 
will be given.) 
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for granted that states may determine unilaterally whether a -genuine link 
exists, and surmises that, if such a link between a vessel and the state coes 
not exist, 


a foreign state should be free not to recognize the purported nationality 
of the ship and to treat it as a stateless ship, having no right of access 
to its ports.*4 


Professor Philip Jessup, building upon Professor Sgrensen’s conclusions, 
notes that the genuine link theory applied by the International Court of 
Justice with respect to individuals in the Nottebohm Case, ‘‘eould easily 
be utilized internationally to determine the national character of corpora- 
tions and ships,’’ and boldly predicts that the 


law is in the process of development; the most that can be said is that, 
in the light of the court’s opinion in the Nottebohm Case, it is probeble 
that if the issue were presented to it, that tribunal would sustain the 
link theory im its application to the nationality of ships.*® 


Writing shortly before the Geneva Conference and obviously stimulated by 
the final Draft Articles adopted by the International Law Commission, a 
British author, Mr. A. D. Watts, in a major article on the protection of 
merchant ships, concluded that national ownership and not registration, 
2.6, nationality of owners, should be ‘‘the proper basis for the exercise of 
protection over private shipping.” 14 In the opinion of Mr. Watts, a flag 
state should not be allowed to ‘‘protect’’ its ships until it has been estab- 
lished that there exists between them a ‘‘strong link,’’ or a ‘‘real and 
effective link,’’ or, at least, an ‘‘effeetive link.’’ 15 

The uncertainties and potential dangers introduced by the convention 
in Article 5 are still further compounded by observing that the text of this 
article may be interpreted to embrace not one test but two tests. The 
words: ‘‘in particular, the State must effectively exercise its Jurisdiction 
and control in administrative, technical and social matters over ships flying 
its flage’’ could be construed to mean that, even though a ship has passed 
a genuine link test, it may still fail to satisfy the additional criteria imposed 
by the quoted words. Even though a state’s attribution of national char- 
acter to a vessel may not be subject to challenge under any of the com- 
monly proposed references of genuine link, one state might still, under the 


11 Sørensen, note 8 above, at 203. Professor J. H. W. Verzijl’s speculation about 
genuine link indicates even more clearly the possibilities of chaos. After alleging that 
the ‘‘genuine link’’ is ‘‘now defined as to its main purport’? and noting that the con- 
vention provides no sanction, Professor Verzijl declares that: 

‘However, under these couditions international tribunals, municipal legislatures and 
municipal eourts would seem to have been given a free hand to attach to the general 
requirement of ‘genuine link’ the legal consequences they deem fit and proper.’’ 
Verzijl, ‘‘The United Nations Conference on the Law of the Sea, Geneva 1958,’ 6 
Nederlands Tijdsehrift voor Internationaal Recht 115, 118 (1959). 

12 Nottebohm Case (second phase), Judgment of April 6, 1955, [1955] I.C.J. Rep. 
4; 49 AJ.LL. 396 (1955). 

13 Jessup, ‘*The United Nations Conference on the Law of the Sea,’’ 59 Columbia 
Law Rev. 234, at 256 (1959). 

14 Watts, ‘The Protection of Merchant Ships,’’ 33 Brit. Yr. Bk. Int. Law 52, at 84 
(1957). 15 Ibid. at 68, 73, 67. 
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assumed authority of these words, challenge such attribution and impose 
unspecified sanctions because the flag state does not assert sufficiently 
‘‘effective’’ control over the ship’s, say, ‘‘social matters.” 1° No more 
than for ‘‘genuine link,’’ does the convention anywhere specify meaning 
for ‘‘efiective,’’ ‘‘jurisdiction’’ and ‘‘control,’’ or for ‘‘administrative, 
technical and social matters.’’ Since inherited traditions do not provide a 
reliable guidance, it is again left to every state unilaterally to determine 
the applicable standards and appropriate sanctions. 


IRRELEVANT DEMANDS By LABOR AND BUSINESS 


It 1s easily observed that the proposed innovations in the convention for 
identifying the national character of ships have been primarily stimulated 
by certain pressure groups, including both seamen’s unions and ship- 
owning interests, acting on both national and international levels. 

The perspectives of the pressure groups representing labor, as well as the 
wide range of interests which they seek to secure by application of the 
‘‘ genuine link’’ concept, are fully documented in the proposals submitted by 
the Seafarers’ members of the International Labor Organization to its 
Committee on Flag Transfer. This unique document is so concise and 
comprehensive as to merit quotation at length: 


The Seafarers’ group has considered points in relation to flag trans- 
fers and submits that the following points should be considered in 
relation to any form of instrument which is finally adopted: 


1. Notice to be taken of the declaration made by the International 
Law Commission of the United Nations on the subject of merchant 
ships having a broader link with the country of registration than 
merely the formality of registration. 

2. The country of registration to have greater and more intimate 
jurisdiction over ships flying its flag, possibly by requiring that— 

(a) ships should be owned by companies having their principal 

place of business in the country of registration ; 

(b) each company shall have nationals of the registering country on 

its board of directors; 

(ec) meetings of the boards of directors shall be held within the ter- 

ritory of the registering country. 

3. To make and adopt regulations designed to ensure that all ships 
flying its flag observe internationally accepted safety standards. 

4. To establish and operate a government-controlled ship inspection 
service within its territory adequate to the requirements of the ton- 
nage on its register and to ensure that all ships flying its flag are 
regularly inspected within its territory to ensure conformity with 
regulations issued under 3 above. 

. 5. To lay down regulations governing the reeruitment, engagement 
and discharge of seafarers serving in its ships according to interna- 
tionally accepted standards and establish the requisite government- 
controlled agencies to give effect to such regulations. 

6. To lay down regulations or legislation providing that not less 
than 25 percent of seafarers in any one ship are nationals of the 
country of registration. 


16 Compare below, p. 108, for potential requirements relating to labor conditions, 
a statement by Mr. Jenks, the I.L.O. representative at the Geneva Conference. 


1960] MAINTENANCE OF PUBLIC ORDER AT SEA 31 


7. To make and adopt regulations or legislation, if -such do not 
already exist in the country, providing for the freedom of association 
of its seafarers. 

8. To ensure by regulation that proper repatriation for its seafarers 
be provided. 

9. To provide that seafarers will be covered by social security ar- 
rangements which in any case shall not be less than those provided 
for workers in other countries. 

10. To ensure that proper and satisfactory arrangements are made 
within the country concerned for the examination of candidates for 
certificates of competency and for the issuing of such certificates.” 


The seriousness with which these proposals are made is confirmed by the 
report that the International Transport Workers’ Federation, in ealling for 
a worldwide boycott of the ships flying flags of convenience, sought to at- 
tain the following objectives: (1) ‘‘ All ship owners should make monthly 
payments of $5.60 for each crew member into federation funds’’; (2) 
‘*Costs should be standardized for all shipping companies”; (3) ‘Pay for 
all merchant seamen should be equalized.’’** The Federation expressed 
the hope that the boycott will eventually result in forcing all shipping 
companies ‘‘into line with federation rules.’ 1° Reviewing the causes of 
this boycott, a New York Times report asserted that it ‘‘involves so many 
facets that some of the central protagonists are confused as to the reasons 
for the boycott, and even its objectives.” The article continues: 


The major unions around the world that have been pressing for 
action against ‘‘flags of convenience’’ now speak of the boycott as an 
economic wedge. They would use it to foree the so-called runaway 
shipping lines to establish better union wage scales and working condi- 
tions. 

Despite the emphasis on unionization much of the fleets under the 
Liberian and Panamanian flags are now fully unionized. 

Another point that has been stressed in the past by the union critics 
has been safety. They charge that the runaway ships are not subject 
to the same standards as those imposed by the traditional maritime 
countries. 

This is another point that is reportedly no longer really valid.?° 


Writing on the same theme in an article entitled ‘‘Union Contract is Ship 
Boycott Goal,” a staff correspondent of The Christian Science Monitor 
described the agitation about the flags of convenience as ‘‘the case of elusive 
employers being chased by unions.” With apparent knowledge of the 
real causes behind labor’s demands, he states: 


Neither side [2.e., shipowners and seamen] appears much conecernéd 
over what flag flutters from the ship’s stern. But the conflict is being 
waged with no less vigor because it revolves around dollars and cents. 


17 International Labour Conference, 41st Session, 1958, Flag Transfer in Relation to 
Social Conditions and Safety 5 (1957). 

is New York Times, Nov. 15, 1958, p. 40. More recently it was reported that the aim 
of the Ameriean unions is to obtain for seamen serving on ‘‘runaway’’ ships the 
American wage scales ‘‘ ... in most cases double and frequently treble those of Eu- 
ropean Maritime nations....’’ Ibid., Aug. 19, 1959, p. 58. 

19 Tbid., Nov. 15, 1958, p. 40. 20 Ibid., Nov. 30, 1958, p. 48. 
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While American unions demand the return of vessels to the Ameri- 
can flag, indications are they were more interested in obtaining con- 
tracts than in a return to the native colors. 

“It is immaterial to us whether these ships come back under the 
United States flag’’ said a spokesman for the Seafarers International 
Union, one of two large maritime unions involved in the boycott.”! 


The perspectives which inspire the shipping interests are equally matters 
of common knowledge. Thus Professor Sørensen, a proponent of the 
“genuine link”? test, after alluding to certain unspecified abuses by states 
of their freedom to prescribe the conditions of the attribution of their na- 
tionality to ships, summarizes as follows: 


The problem of registration under flags of convenience was first 
raised by the International Transport Workers’ Federation shortly 
after the Second World War as a problem affecting the economie and 
social security of seafarers. Because of improved conditions in the 
many modern ships registered under flags of convenience, the emphasis 
has shifted since then. The problem is now also viewed as one of 
economic competion between the merchant fleets of traditionally 
maritime countries and the new and efficient vessels operating with 
lower costs under the flags of countries to which they are attached 
only by the administrative formality of registration.?? - 


No less specific is a report on shipping by the Organization for European 
Economie Co-operation which states: 


... [the] virtual freedom from taxation of ships sailing under the 
flags of convenience enables many of the shipowners concerned so to 
arrange their business enterprises that their profits are not liable to 
taxation in any country. They are thus able to devote to the expan- 
sion and development of their fleets that proportion of their profits 
which their competitors in other countries have to set aside to meet 
tax requirements. 


21 F. W. Roevekamp, The Christian Seience Monitor, Dee. 2, 1958, p. 2. 

22 Lec. cit. note 8 above, at 203. (Emphasis added. Throughout this article 
emphases are ours unless indicated otherwise.) 

In 1949, the International Dockers’ and Seafarers’ Conference adopted a resolution 
in which it was stated: 

‘‘ Having heard reports from Britain, Holland, Norway and Sweden about the sale 
to Panamanian registry of ships which are obsolete or uneeconomie or which could not 
continue operation under their original flags because they no longer satisfy the survey, 
safety and other requirements of those countries . 


‘í Condemns the practice as menacing the established standards of the shipping im- 
dustry and caleulated to place the traditional maritime countries at a serious dis- 
aflvantage.’’ LL.O., Conditions in Ships Flying the Panama Flag 46 (1950). 

Invited to elaborate on these charges by the I.L.0. Committee of Enquiry, especially 
established to investigate the matter, Mr. Oldenbroek, General Secretary of the Interna- 
tional Transport Workers’ Federation, described the conditions of, and im, these ships 
as ‘‘chaotie,’’ ‘‘very old,’’ ‘‘lacking discipline’’ and with low standards of safety. 
Requested by the I.L.O. Committee of Enquiry to supply ‘‘more specific and detailed in- 
formation on the charges brought by the I.T.F.,’’ Mr. Oldenbroek promised to comply 
within a fortnight. However, ‘‘despite repeated requests,’’ the Committee was eom- 
pelled to report with ‘‘regret’’ that ‘‘exeept for one or two vague and meagre documents, 
none of the information in question was received from the LT.F.’? Ibid. at 4, 5 and 7. 
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The real effect of such registrations is to bring the bigh oseratinc 
cosis incurred by ships registered in the U. 8. down to a leve’ ware 
tha‘ of the general run in the countries of their foreign som: tito ’s. 
in @ gense, therefore, it is the removal of a handicap ratl:er then th 
caining of an advantage which flows from these particular trausfeis.- 


A urther illustration of the same perspectives is provided by the followin’ 
COLIN $ 


Lritish and Norwegian shipowners have been pressing for sora sois 
‘’o: to the convenience fleet problem by urging that all ships Ix abie 4 
ro 7e that a ‘genuine link’’ exists between vessels and the fies thoy 
ary. However they have encountered great difficulty in deior 
-ne term ‘genuine link,’’ 

They have therefore welcomed actions taken by trade uulons i se rs 
em venence ships.” 


“avs athough on the question of boycott in an unusual solidarity wio 
‘heir on ployees, the shipowners in traditional maritime coun‘ries, ever 
hels, ‘admiited these measures did not constitute effective answers w 
‘ne + reat they faced from flag-of-convenience shipping.” 5 The verity 
-f ily effeeting the shipping industry is more fully summarized by tu 
oreskiert of the United Kingdom Chamber of Shipping, who sees Britis: 
shipine interests endangered not only by the flags of conventence bir v, 
w’ core deadly enemies,” flag discrimination and subsidized me cenie 
‘ig t Nome indication of the realism of the concern exhibitec » 
aarc nations for their competitive position is indicated by an editora 
oponen in a British business magazine : 


2 Quiot a in New York Times, April 6, 1958, p. 78, col. 1. Apparently the sever ie 
vnovadab e to us, is to ‘Study on the Expansion of the Flags of Comvenier FIn 
ond Voericus Aspects Thereof,’’? O.E.E.C. Doe. C (57), Jan. 28, 1958, cited in Sack. 
‘ae 7, nate R ahove, at 203, note 9. 

2 New York Tincs, Aug. 31, 1958, $ 5, p. 11, 

zih ql, 

+23 20, obei D. Repuer in New York Times, Nov. 20, 1958, p. 70. Lord SY aste’ 
„ot ot eor plaints is eveu longer. Here are some samples: 

(1è **l'or imstanec, there is the question of subsidies. ”’? 

(2, '*" ho trouble is that the depreciation allowed for taxation ptrpot.s ¢s re 
10 “ntilo pte to currcnt replacement rates; and that fact, coupled with mflati u wrt 
‘¢@u ‘vault, if not impossible, for shipowners to replace ships out of earninyy.’’ 

(3. *fiucight rates have fallen catastrophically. ...’? 

(i: +<.. there is today far too much tonnage in existence for too littl: caro.” 

(3 ‘fl: .hipbuilding, costs continue to rise.’’ 

(5 4 n allied handicap to our shipping is flag discrimination. ... The «vil + e 
cce iere 0.7? 208 Parliamentary Debates, House of Lords 323-330 (Ma'eh 20, 1955) 

I. sou d not he supposed that the pot and the kettle are any more distin. i.! abl 
ere ilan in other contexts, Thus Viscount Runciman conceded: 

‘<i cleci, I think it would be quite difficult for us in this country to compleja au ul 
‘ x». nile using other flags than their own for the purpose of reducing their costs o 
cot ct on. I have only to remind your Lordships of the considerable volume o 
‘are t+ n owned tonnage which is registered in this country at present for precise, 

‘ig. ast- a fact of which I do not think any of us is likely to complain. After cll, 
». , st in point we must reevognise that ‘fair’s fair.?’? 208 Parliamentary Pehzt s 
aes. ud Lords 341 {Moreh 20, 1958). 
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The argument from safety often levelled against ‘‘Panholib’’ regis- 
tered shipping . .. ignores certain facts. While it may be true that 
‘‘Panholib’’ shipping is not regulated by legislation so stringent in 
matters concerning safety, health and welfare as that of traditional 
maritime nations, Panholib vessels in practice tend to be newer, with 
obvious advantages. And the vessels are classed and insured in the 
same way as those in traditional fleets; one need hardly say that 
insurers, perhaps less optimistic but equally as interested as Govern- 
ments in respect of the subject matter of their policies, set their own 
standards, which are naturally high." 


DEMANDED REMEDIES DANGEROUS AND UNECONOMIC 


It is believed that the innovations found in Article 5 of the Geneva Con- 
vention derive from certain fundamental misconceptions of problems and 
relevant policies. These innovations fail to distinguish the many very 
different types of problems in which the national character of ships is a 
factor, to delineate the policies uniquely relevant to the different types of 
problems, and to recommend remedies appropriate to the different problems. 
These innovations further completely misconceive the function served in 
maintaining a shared competence over the oceans by states’ attributions 
of their national character to vessels and the varying degrees of importance 
that should be ascribed to these attributions on many different problems. 
In justifiable endeavor to correct certain acknowledged evils, they recom- 
mend remedies which are both uneconomie in relation to the specific evils 
to which they are addressed and positively dangerous in that they imperil 
many still cherished policies of the international law of the sea. 

Even the most casual inspection of the recommendations submitted to the 
International Labor Organization, quoted above, indicates that the problems 
about which labor is genuinely and appropriately concerned are very dif- 


27 5 Business Law Rev. 62~63 (1958). This statement, as far as it concerns the alleged 
abuses of safety by the vessels flying the flags of convenience, finds its most eloquent 
corroboration in the following words of the chairman of the American Bureau of Ship- 
ping, where the majority of these vessels are elassified: 

‘The inference has frequently been drawn that the ships of these fleets are sub- 
standard with respect to design, maintenance, safety equipment, et cetera... . 

**It can be truthfully said with respect to those ships classed by the bureau that any 
such implications are unwarranted. From the standpoint of original design, mainte- 
nance and safety, the ships of these fleets compare most favorably with the fieets of any 
other of the maritime natious in which the bureau has active participation. 


‘There is in some quarters a belief that the fleets of Liberian and Panamanian 
registry are comprised largely of older ships sold out from under the flags of original 
registry as they are replaced by newer and more modern ships. Such beliefs are com- 
pletely unfounded.’’ New York Times, Jan. 28, 1959, p. 61. 

Similarly, in a major address in the House of Lords, Lord Winster stated: ‘‘Some- 
times people speak to me as if this tonnage under flags of convenience were comparable 
with the kind of second-hand motor car that one sees for sale outside garages on the 
Great West Road. It is not second-hand tonnage at all. The greater part of it is new 
and efficient tonnage. Some 35 per cent. of the tonnage under these flags is under five 
years old. Our comparative figure is 22 per cent., so we must not imagine that this is 
second-hand tonnage.’’? 208 Parliamentary Debates, House of Lords 329 (March 20, 
1958). 
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“cerent problems from those involved in the maintenance of the pubhe ordit 
of the hivh seas with respect to which high certainty and easy precision in 
‘lentification of the national character of vessels is so important. I» will 
ne observed that these problems whieh concern labor are essentially related 
io usval labor unions’ demands such as better working conditions, higher 
wages, better and more abundant job opportunities, greater sharing i% 
nrofits derived from maritime commerce and trade, more compreni usiye 
sociol sec ity, and the like. However much one may, and does, sympzsihize 

ul ‘hee objectives of seafarers, it should not be overleoked that th» 

hse oti ves behind the proposals submitted to the Interr.ationa. Labour 

troaniza ton by the representatives of labor embrace so many irrelovant 
© ai ehs prone standards that, should they be adopted as conditioss uno i 
-al'a to pase the recognition of states’ ascription of their nationel cheracte 
i sh.os, the unimpeded flow of ocean trade would be placed in sc rivns 
voperdy It does not seem that the most economic sanction for thes: 
~-andard> should be a denial of the validity of a state’s attribution of ue 
ona: chiracter to vessels, On the contrary, the authorization ct suen 
denies by unilateral decision of other states, as proposed, must necessarily 
«vdanver the freedom of the seas and in particular the most vital siemeni 
o! this frcedom—freedom of access.** Certainly there are available vitorne 
‘:ves lor ‘he establishment and maintenance of appropriate labor stand-¢ |. 
«nich do not involve such disproportionate risk. 

It is ecnally obvious that the principal problem with which tke shippins 
ritevests are concerned, that is, the maintenance of their competitive posi- 
tion in world maritime commerce and trade, is also a very different orob 
le-m from those with which the traditional law of the sea is concerned. Tay 
problein ‘vith which the shipping interests are concerned is basically that 
oF colnpe‘ition within the industry. Thus, Professor Sørensen again pre- 
vides the best testimony to this by correctly stating that what is really n 
stake “is a problem of the regulation of international competition in an 
puportant industry rather than a problem of the law of the sev.’ © The 
crasti¢ Innovation proposed in the ‘‘genuime link” requirement for ceter- 
runing the nationality of ships not only is no solution to this prookm o? 
competition, but, by permitting unilateral decision to interfere with 
traditione1 inclusive uses, may positively endanger appropriate solution. 
The v. nole of the international law of the sea, including both basie polteiss 
ead jurisdictional principles, has long been based upon the historically 
v rifel postulate that the greatest production of values for th cnti'' 
‘.mirnuniy is to be achieved by the highest degree of internationalize tion? 
vith the feeest access by all, and with only those restraints necessery to safet 
eaard prcduetivity and the fewest possible restraints in favor of particular 

> 14 as reported that some Geneva Conference ‘‘observers’’ interpreted the meon- 
e ct the genuine link standard as follows: ‘A nation unfriendly to the United State; 
could, ty : pplying the genuine link eriterion, refuse to recognize the nationality of uv 
Lsjeiii: slo owned by United States interests’? and ‘‘delay the ship, refuse to adm it 
1.7 to pori, or at worst, seize the ship and her cargo,’’ New York Times, April 9, 


198, u. 66 
vate e  note 8 above, at 200. 
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exclusive national interests. Any unnecessary interference with the 
traditional freedoms of aecess and shared competence can be expected only 
to reduce the total amount of values created for sharing among all par- 
ticipants in the exploitation of the oceans. Instead of attempting to kill 
the goose that lays the golden egg, states finding themselves in a difficult 
competitive position might well consider appropriate changes in their own 
fiscal and tax legislation or, perhaps, a more economic allocation of their 
resources.°° A commentator in a British business magazine has provided 
a sober suggestion. He states: 


The balance can be reversed by measures designed to relieve the 
‘‘traditional’’ shipowner of the burden of taxation to a considerable 
extent, but the rights and wrongs of such a course are matters of 
economics and politics, not law.** 


So far, at least one state has taken this course and the results have already 
abundantly proved that action on a national level can bring about desired 
outcomes most rapidly and at least cost.*? 


THE DERIVATION FROM NOTTEBOHM 


It is perhaps worth noting that certain of the contemporary misconcep- 
tions about the rôle of the nationality of ships appear to derive from 
over-extrapolations of the Nottebohm decision. The International Law 


30 Addressing the meeting of the representatives of the United States and nine West 
European nations held in June, 1959, in Washington, D. C., Under Secretary of State 
Dillon said: 

{To the extent that there is actual tax avoidance through the use of tax havens, it 
seems to me that this is, first and foremost, a problem for the tax authorities in the 
particular country whose taxes are being avoided. This is obviously a complex problem 
with ramifications far beyond the shipping field. As a practical matter, if differences 
in national tax policies cause difficulties for shipowners, it would appear that the solu- 
tion, at least in the short run, may have to be found by the individual country which 
considers that its own shipowners are operating at a competitive disadvantage.’’ 41 
Dept. of State Bulletin 14 (1959). 

Viscount Simon, a former President of the British Chamber of Shipping, in a debate 
on merchant marine in the House of Lords, described the causes of the ills which burden 
the British shipping industry very realistically : 

‘fI think it is perfectly clear that there are only two things which are really re- 
sponsible for this languishing position. One is unavoidable. It is the fact that 
shipping is an international business in which the British shipping industry is in 
competition with the whole world, and therefore the rate of reward must be less than 
the rates in more sheltered industries. And because the reward is less, it is more 
difficult to attract capital... . The other difficulty under which we languish is the 
burden of tax. It is not merely the level of taxation but the system as applied to 
industry... . 

‘The position would clearly be serious enough, even if there were not the matter of 
flags of convenience, to which reference has been made.’’ 208 Parliamentary Debates, 
House of Lords 356-357 (March 20, 1958). 

315 Business Law Rev. 63 (1958). In citing this stricture for our purpose we are 
not to be taken as approving the distinction between law and polities. 

32 Thus, during a single year, the Greek merchant fleet gained 955,083 gross register 
tous, much of which ‘‘has been attracted to the Greek flag by the revision of the nation’s 
maritime legislation.’’ New York Times, Sept. 8, 1959, p. 56. 
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‘ommiss ol seems to have been the first to attempt to transple’ t i+. pring 
¿ple ot real and effective" link there enunciated into the whol y .Jherem 
. iviro nuent of the law of the sea. In seeking to provide ai. *ee-ount 
wi tae ba‘kground”’ to the Commission `s articles on the law of the sa rer 
‘ne use 0’ the General Assembly, the United Nations Secretaria’ ob-erved . 


In connexion with the question of the nationality of ships, it may be 
note: that, in the Nottebohm case, the International Court or Justice 
cenw ciated certain principles concerning the duty o? ono Sate to 
cerot nize the nationality legislation of another State. Alihouvh this 
cise concerned the nationality of individuals... the Court considers’ 
ito -aatter of nationality in general terms. It is possible. therefor. 
‘tat some of the principles laid down by the Court may be rele ant i. 
tne c gestion of the nationality of ships; in particular, to the ‘mi stion ci 
ire circumstances under which one State may or may not he “i 'i2:- 
to re ognize the national character of ships of other States. ° 


"bis sug estion was readily accepted by Mr. Watts, who begins ni- eretic’ 
ia the protection of merchant ships with the statement that tihe : sin te 
-Fotect uv ship does not necessarily belong to the State whose nationality 
tuai ship has, nor is the legitimacy of ascribing to a ship a nationrlity ei 
‘ts owu +¢eeptable without question,’’ basing these views on both .be de 
cision of he International Court in the Nottebohin Case and the aecpiance 
‘id exte sion of the principle there enunciated by the Interratiors! Ley 
‘‘ominiss.on in its draft Article 29 (now Article 5 of the corven‘iou). 
“rofesso. Sprensen is even more explicit in dependence on the Net bolm 
Jeeision : 


It is well established that each state has the right to determute the 
eond.tions under which it will grant its nationality to an individual. 
but: state is not in all circumstances bound to respect a naturelizatior 
efec ed by another state. Only if the grant of nationaliiy :s basa! 
upor a genuine connection between the state and the indiv-duals, anu 
is th 1s the legal expression of a real and effective nationality, ern it b“ 
invoked against foreign states as a valid legal act.” 


“he relznee placed by Professor Jessup upon the Nottebohi {es^ bas 
rJready been mentioned. NSpokesmen from New Zealand and Novvsy si 
ine Geneva Conference also referred to the Nottebohm deeis.m es pro- 
viding a useful analogy. Thus the representative of New Zeal: na stated: 


If any State purported to confer its nationality upon an ineividual, 
that action would not, in ordinary circumstances, be questioncd by 
other States. But, in the exceptional case, other States had the righi 
to look behind the form and to examine the substance. The principle 
of the ‘genuine link” embodied a parallel rule in regard to the na- 
tion: lity of ships, and the granting of a flag must not be a mere ad- 
ministrative formality.”* 

HUN. Goneral Assembly, 11th Sess., Official Records, Agenda Item 33. Acreoses, pu 
(1875-1957). 
ot Loc, ct, note 14, at 52. 35 Loe. cit. note 8, at 204. 
-8 Mir, Weite, speaking in the Second Committee. United Nations Confcreues on the 
aw oi tle Sea, Official Records, Vol. IV, Second Committee (High Saas: Gene'al 
Cooime., y. 03, UN. Dor. A/CONEF. 13/40 (1958) (hereinafter cited as Official] Reeords 
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‘Tsk NotresoHm Decision SLIGHTLY OvER-EXTRAPOLATED 


It is not difficult to demonstrate that the policy which the International 
Court of Justice regarded itself as applying in the Nottebohm Case has 
little, if any, relevance to problems in which the conclusiveness of a state’s 
attributions of nationality to a ship is at stake. Thus, the Court itself very 
strictly delimited the scope of its decision. To counsel’s argument that 
‘“‘the essential question is whether Mr. Nottebohm, having acquired the 
nationality of Liechtenstein, that acquisition of nationality is one which 
must be recognized by other States,” 35 the Court responded: 


This formulation is accurate, subject to the twofold reservation that, 
in the first place, what is involved is not recognition for all purposes 
but merely for the purposes of the admissibility of the Application, 
and, secondly, that what is involved is not recognition by all States 
but only by Guatemala.** ; 

Guatemala, the Court emphasized, had been the ‘‘main seat’’ of Nottebohm’s 
activities for 34 years and remained ‘‘the center of his interests and of his 
business activities”; Nottebohm had been a German national from birth 
and had shown no desire to ‘‘dissociate himself from the government of 
his country’’; Nottebohm’s ‘‘actual connections with Liechtenstein were 
extremely tenuous’’ and ‘‘it was impossible to disregard the circumstances, ’’ 
including the fact that Germany was at war, under which Liechtenstein 
had conferred its nationality." Even with respect to individuals, not to 
mention ships, the seope of the Court’s actual decision is, accordingly, most 
severely confined. The Court makes clear, further, that the prior decisions 
upon which it depends most heavily in creating its new concept of ‘‘ genuine 
link”’ are cases of ‘‘dual nationality.’ In such cases, arbitrators, the 
Court states, ‘‘have given their preference to the real and effective na- 
tionality, that which accorded with the facts, that based on stronger factual 
ties between the person concerned and one of the States whose nationality 
is involved.’’*° By accepted principles regarding the competence of 
states to confer nationality upon individuals, several states may confer 
their nationality upon the same individual, even though that individual 
never budges from the hamlet of his birth; hence, the attribution of no 
one state can be regarded as automatically conclusive, and international 
decision-makers must have criteria for choice.*4 With respect to ships, in 

37 [1955] I.C.J. Rep. 4, 17. 38 Ibid. 

39 [bid. at 24-26. 40 Ibid. at 22. 

410n many problems, international practice has of course attributed a very high 
degree of conclusiveness to a state’s attribution of nationality to an individual. Briggs, 
The Law of Nations 471 (2d ed., 1952}; Parry, ‘‘The Duty to Recognise Foreign Na- 
tionality Laws,’’ 19 Zeitschrift fiir Auslindisches Recht und Völkerrecht 337 (1958) ; 
Weiss, Nationality and Statelessness in International Law 200 et seq. (1956); Silving, 
‘‘ Nationality in Comparative Law,’’ 5 A. J. Comp. Law 410 (1956). This policy 
reinforces the policy we recommend for vessels. 

The special difficulty with respect to individuals is, as indicated in the text, that an 
individual may lawfully acquire more than one nationality. In such instances, when 
different states make competing claims to the same individual, a tribunal must choose 


between elaims and, if the decision is to be a ‘‘reasoned’’ decision in terms of com- 
munity policy, must necessarily establish some criteria of choice. In establishing such 
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211955 LCS. Rep. 4, at 22. 43 Ibid, at 23. 
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rights,“ and there is much cogency in some of the reasoning in the dis- 
senting opinions. The remarks of Judge Read about the importance of 
not permitting unilateral challenges upon undefined grounds of a state’s 
act in attributing nationality to individuals might be more persuasive, in 
affecting the course of future decision, than the majority opinion. Judge 
Read summarized : 


Nationality, and the relation between a citizen and the State to 
which he owes allegiance, are of such a character that they demand 
certainty. When one considers the occasions for invoking the rela- 
tionship—emigration and immigration; travel; treason; exercise of 
political rights and functions; military service and the like—it be- 
comes evident that certainty is essential. There must be objective 
tests, readily established, for the existence and recognition of the 
status. That is why the practice of States has steadfastly rejected 
vague and subjective tests for the right to confer nationality—sin- 
cerity, fidelity, durability, lack of substantial connection—and has 
clung to the rule of the almost unfettered discretionary power of the 
State, as embodied in Article I of The Hague Draft Convention of 
1931. 

Nationality and diplomatic protection are closely inter-related. The 
general rule of international law is that nationality gives rise to a 
right of diplomatie protection.*® 


Whatever the importance of certainty, and whatever the course of future 
decision, with respect to individuals, however, differences in the context of 
interaction and the fundamental community problems presented make 
certainty of national character an indispensable policy with respect to 
ships. The fact of decisive significance, in distinguishing the policy re- 
quirements relating to ships from those relating to individuals, is the fact 
that the conclusiveness of a state’s attributions of national character to 
vessels is, in the present decentralized world arena, indispensably necessary 
to protect that state’s share in the inclusive competence of all states over the 
oceans.*7 The nationality of individuals, however important to state 
power and human rights, serves no comparable community function. 


45 ‘One eannot, however, view with much confidence the development of an interna- 
tional jurisprudence on the basis of the link theory without any reference to the criteria 
in the light of which it is to be applied. Whatever these criteria may be they must 
certainly result in the creation of fresh, and potentially large, classes of unprotected 
persons. The effects of judicial ‘legislation’ in the sphere of municipal law ean be 
limited or corrected by true legislation; in the international field this is not possible.’’ 
Jones, ‘‘ The Nottebohm Case,’’ 5 Int. and Comp. Law Q. 230, at 244 (1956). See also 
Parry, ‘‘Some Considerations upon the Protection of Individuals in International Law,’’ 
90 Hague Academy Recueil des Cours 657, at 705 et seq. (II, 1956); Simpson and Fox, 
International Arbitration 107 (1959). 

46 [1955] I.C.J. Rep. 4, Dissenting Opinion of Judge Read, p. 46. Article 1 of the 
Convention Concerning Certain Questions relating to the Conflict: of Nationality Laws, 
signed at The Hague on April 12, 1930, provides: ‘‘It is for each State to determine 
under its own law who are its nationals. This law shall be recognized by other States 
in so far as it is consistent with international conventions, international custom, and 
the principles of law generally recognized with regard to nationality.’? 5 Hudson, In- 
ternational Legislation 364 (1936). 

47 Upon many problems, such as those said to relate to the ‘‘internal affairs’’ of a 
business enterprise, international practice has accorded a very high degree of im- 
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MANIFOLD Dancers To SHARED USE AND COMPETENCE 


The dangers for the free and ordered use of a great common resource 
on the basis of equality and certainty of expectations, which such an ill- 
conceived innovation as the ‘‘ genuine link” requirement creates, can hardly 
be exaggerated. As the Mexican delegate at the Geneva Conference 
emphasized, 


by conceding to other states the right to decide for themselves whether 
there was a genuine link between the ship and the flag state, the Com- 
mission had opened the door to the creation of insoluble prob- 
lems... . *8 


The dangers inherent in according the states an uncontrollable unilateral 
discretion to question and deny other states’ ascription of nationality to 
their ships are manifold. It might lead to the treating on the high seas of 
ships of other states as stateless with all the consequences which attach to 
ships without nationality; it might permit some states arbitrarily to de- 
prive other states of their hitherto universally recognized equal right to 
sail ships on the high seas; it might lead to the denial of the right of in- 
nocent passage through the territorial sea to such ships and the exclusion 
from access to internal waters and ports, and it would certainly encourage 
discrimination in international sea commerce. Observers who find analogies 
in the law about individuals for the law of ships must regard the ereation 
of a new category of statelessness as highly ironical in an era marked by 
efforts to reduce, if not eliminate, statelessness of individuals.*® It seems 
pertinent here to quote statements made by responsible officials of two 
traditional maritime nations which have given their support to the ‘‘gen- 
uine link’’ concept and yet who could not fail to detect the hazards of this 
innovation. In an answer to the pressures exercised upon the Govern- 
ment of the United Kingdom to take some positive action against flags of 





portance to the fact of a state’s attributing its national character to the enterprise. 
2 Rabel, Conflict of Laws 74-80 (1947); American Law Institute, Restatement, Con- 
flict of Laws § 197 (1934); Gower, The Principles of Modern Company Law 62 (1954). 
The policies underlying these decisions we may appropriately invoke in support of our 
recommendation with respect to vessels. 

The representatives of a business enterprise may, however, operate within the exclu- 
sive public order domains of many different states and more than one state may law- 
fully attribute its national character to the enterprise. The impacts of the peripatetic 
activities of the representatives of business may be felt in many different states and the 
factors which may affect a rational allocation of competence among states for prescribing 
and applying policy to such activities may include many more items than the facts of 
attribution of national character. The policy relevance of different attributions of na- 
tional character thus varies from problem to problem. Most importantly, few of the 
problems have much in common, policywise, with the problems of maintaining full 
access to, and shared enjoyment of, a common resource such as the oceans, 

Note, further, the high degree of immunity that a state may confer upon a business 
enterprise by clothing it in a governmental corporation. Brandon, ‘‘Sovereign Im- 
munity of Government Owned Corporations and Ships,’’ 39 Cornell Law Q. 425 (1954). 

484 Official Records 29. 

48 In fairness, we mean only those observers with a certain sense of consistency. 
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convenience; Lord Mancroft, explaining his government’s standpoint on 
the subject, declared in the House of Lords: 


I believe that the House is also well aware by now that there is no 
easy or quick solution to this threat. Because of the nature of the 
British merchant fleet, we have to be very careful lest any action taken 
by Her Majesty’s Government may harm British shipping more than 
‘“Panlibhoneco’’ owners. The British merchant fleet exists and pros- 
pers on the free exchange of shipping services. It is therefore most 
important that we should not take any action against flags of con- 
venience which is any way discriminatory or restrictive, because in 
the long run that might, by a chain effect, lead to the placing of re- 
strictions elsewhere on the operation of British ships.®° 


Mr. Pfeiffer, a delegate of the Federal Republie of Germany, warned the 
Geneva Conference: 


If article 29 [now Article 5] were adopted as drafted, it was con- 
ceivable that in many cases ships could no longer be registered by 
states offering convenient conditions, owing to the lack of a genuine 
link between the state and the ship, but would also not qualify for 
registration in the state with which they had a genuine link, because 
of the strict conditions imposed. The regrettable result would be that 
the ship concerned would be condemned to statelessness by interna- 


tional law.*? 


Thus, instead of achieving its proclaimed goal, t.e., greater uniformity and 
stability, the concept of a genuine link as formulated in the convention 
would seem to be destined to bring about totally undesirable results: con- 
fusion, uncertainty, arbitrary unilateral action, and lack of harmony in 
the common enjoyment of the oceans. 


Tye REQUIREMENTS OF RATIONAL INQUIRY AND RECOMMENDATION 


The full exposition of these multiple, dangerous misconeeptions and the 
establishment of more rational perspectives must require comprehensive 
and realistic orientation in the interrelated processes of interaction, claim, 
and decision which constitute states’ shared enjoyment of the oceans, and, 
through this orientation, the careful distinction of varying problems, 
relevant policies, and appropriate remedies. The controversies in which 
claims are made that the national character of a vessel is a factor relevant 
to decision will be seen to range from those in which the common interests 
of states in the shared use of the oceans are at stake in very high degree, 
such as with respect to events occurring upon the high seas or in contiguous 
zones, territorial seas, or internal waters, to those in which such common 
interests are at stake in only modest degree, such as with respect to claims 
arising from the mere presence of a valuable asset, the ship, within the 
domain of effective control of a territorial community. The projection 
of a rational general eommunity policy with respect to these very differ- 
ent problems, including determination of the degree of conelusiveness which 
should be accorded states’ attribution of national character to vessels, must, 


50208 Parliamentary Debates, House of Lords 369 (Mareh 20, 1958). 
514 Official Records 11-12. 


4 


1960] MAINTENANCE OF PUBLIC ORDER AT SEA 13 


accordingly, entail certain further more specific tasks: first, the clarification 
of the detailed policies relevant to each particular type of problem, in a 
manner designed to secure both the inclusive interests of states in the 
enjoyment of the oceans and their exclusive interests in their internal 
processes, and allocating that significance to states’ attributions of national 
character to vessels which is most appropriate to this end; next, the study 
of past trends in decision, and of the factors affecting decision, with respect 
to the different types of problems, for the purpose of appraising the policy 
relevance of this experience for probable future conditions; and, finally, 
the recommendation of appropriate alternatives in principle and procedure 
for the future. a 

We begin by noting in broad outline the processes of interaction, claim 
and decision, and move then to the clarification of policies, the observation 
of past practices, and the making of certain recommendations. 


THE Process or INTERACTION 
1. Participants 


Every inhabitant of the globe is obviously a participant in interactions 
affected by the common enjoyment of the oceans and a beneficiary of their 
shared use. The interacting participants who have engaged in actual use 
of the oceans have included all states, coastal and Jand-locked, large and 
small, and countless individuals and private organizations who have 
achieved access by operating vessels upon which the states have conferred 
their national character. In every interaction upon the oceans the most 
significant fact is that the vessels by which the participants interact, if 
their interactions are lawful, are identified by their national character. 

Among future participants we may anticipate international govern- 
mental organizations, making a direct use of the oceans by vessels to which 
they attribute an international character.* 


2. Objectives 


The most general objective of each participant has been, of course, to 
maximize its own values, and values sought by different participants have 
embraced the whole spectrum of human demand. The great diversity of 
the specific goals sought extends to every phase of all the various value 
processes, characteristic of contemporary communities, which we have else- 
where described in terms of power, wealth, skill, respect, well-being, en- 
lightenment, rectitude and solidarity.” 


s2 The Geneva Convention on the High Seas explicitly provides for such a possibility 
in Article 7, which reads: 

‘í The provisions of the preceding articles do not prejudice the question of ships em- 
ployed on the official service of an intergovernmental organization flying the flag of 
the organization.’’ 

53 See, for illustration, McDougal and Burke, ‘‘Crisis in the Law of the Sea: Com- 
munity Perspectives Versus National Egoism,’’ 67 Yale Law J. 539, at 569-570 (1958). 
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3. Situations 


The outstanding characteristic of situations in which interactions occur 
in shared exploitation of the oceans is that these situations embrace both 
areas upon the high seas, free from the exelusive public order of any par- 
ticular state, and areas under varying degrees of exclusive control by 
coastal states. 

The time element of interaction may also be important because of the 
prevalence of varying degrees of expectation of violence between two | 
polar extremes of peace and war. Interactions on the oceans are, of 
course, inextricably interlinked with interactions on the land masses and 
have been the great channels of communication by which the territorial 
communities of the world have been knit into a single global social com- 
munity process. ‘‘On the oceans’’ quite obviously must be construed to 
include ‘‘over’’ and ‘‘under.’’ 


4. Base Values 


The base values which the different participants engaging in the use of 
the oceans may bring to bear in support of their activities range over all 
the values at the disposal of such participants for all their purposes. The 
resources of the land masses of the world are at the disposal of partici- 
pants for increasing the values they seek upon the oceans, just as the 
resources of the oceans are at their disposal for increasing the values they 
seek upon the land masses. 

The unique base value employed upon the oceans is of course the ship. 
Because ships may be employed by or on behalf of all states, great and 
small, the oceans have been referred to as the ‘‘great equalizer.” The suc- 
cess of some small states which, throughout history, have been able to 
capitalize upon their special geographical position, skills and enlightenment, 
bears eloquent witness to the importance of this rôle of the oceans. 


5. Strategies 


The strategies employed by participants to affect outcomes equally in- 
elude all relevant instruments of policy: economic, diplomatic, ideological 
and military. As is necessary in a domain of shared competence, emphasis 
in strategy has been on peaceful, consensual modalities rather than upon 
coercive ones, and, through an elaborate structure of mutual tolerances and 
reciprocal deference, a highly co-ordinated process of co-operative enjoy- 
ment has been attained with the mmimum of concentrated political power. 
The most distinguishing characteristic of this regime of mutual restraint 
has been unquestioned deference by states to their respective attributions 
of national character to vessels. 


6. Outcomes 


The immense production of values for all participants in the shared use 
of the oceans, as the argosies of many different states have plied the sea 
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1. Claimants 


The claimants who invoke processes of authority include the whole gamut 
of participants in the world social process—most importanily, nation-states, 
private associations and individuals. 


2. Objectives 


The objective sought by the state-participants are, of course, to secure 
their inclusive interests in the shared use of the oceans and their exclusive 
interests in the value processes of their land masses and immediately 
adjacent waters. The objectives of the private participants are to protect 
their varying property, commercial and other interests. 

The specifie types of claims which states make against each other, both 
on their own account and on the account of the private participants, com- 
prise a hierarchy of interrelated demands. These specific types of claims, 
like the controversies from which they originate, relate to the whole of the 
events comprised in the world social process, ranging from those immedi- 
ately affecting the shared use of the oceans to those only indirectly af- 
fecting such shared use and primarily affecting the internal processes of 
states. 

The claims with respect to events more directly affecting the shared use 
of the oceans include such various types of demand as follows: demands 
to attribute national character to vessels; the basic demands for free and 
unimpeded use of the oceans; demands primarily concerned with jurisdic- 
tion, that is, the prescription and application of authority to vessels and 
to events on board vessels; demands to protect vessels from unlawful as- 
sertions of authority by other states and demands relating to the eriteria 
for identifying the national character of vessels. 

The specific types of claims about events not directly affecting the shared 
use of the oceans embrace all of the activities with which private interna- 
tional law has historically concerned itself and may relate to any phase 
of any value process. In controversies presenting claims of this type the 
national character of a vessel may be but one factor among many in the 
context which are relevant to disposition of the claims. For inquiry into 
the different types of claims to ascertain the policy relevance of the na- 
tional character of vessels, and the importance of the conelusiveness of a 
state’s attribution of national character, we propose a breakdown under 
the following headings: 


I. Guarms RELATING to CONTROL over SHIPS 


A. CLAIMS TO ATTRIBUTE NATIONAL CHARACTER TO SHIPS 

B. CLAIMS TO PROTECT SHIPS TO WHICH NATIONAL CHARACTER HAS BEEN 
ATTRIBUTED AGAINST UNLAWFUL ASSERTIONS OF AUTHORITY BY OTHER 
STATES 

C. CLAIMS TO CONTROL THE MOVEMENT AND ACTIVITIES OF SHIPS TO 
WHICH NATIONAL CHARACTER HAS BEEN ATTRIBUTED 
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L. CLAIMS TO PRESCRIBE FOR DETERMINATION OF OWNLUSIE PS CEN 
TENDING CLALMANTS 
E. CLAIMS 10 REQUISITION NATIONAL SHIPS OUTSIDE TLRRITOR: I Th V 


tf, CLAIMS TO ACCESS AND FREEDOM OF NAVIGATION 
A. CLAIMS TO ACCESS 


1. Claims to Access to the High Seas 

2. Claims to Access to Territorial Bases of Other States 

+ Claims io Access to International Waterways ino è Sp 
Regime 


B (LMMS WITH RESPECT TO SECURING SHARED ENJOYMLNT ` pr 
ON THE HIGH SEAS 


l. Claims Relating to Fishing in Areas of Shared Use and € » © 
tence 
2, Claims Relating to Fishing in Areas of Exclusive Competenc: 


C CLAIMS WITH RESPECT TO SECURING SHARED USE rok BODVA 
CABLES AND PIPELINES 


D CLAIMS WITH RESPECT TO SHARED USE OF AIRSPACE ABOVE TIL 
SEAS 
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A. CLAIMS TO PROTECT MINIMAL ORDER 


1. Claims against Other States for the Lawful Conduct of Shi: 
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(a) Major violations of public order 

(b) Lesser deprivations 

Claims to Repress Piracy 

Claims with Respect to Stateless Ships 

Claims to Take Punitive Measures Against Ships revier’ 
(‘hanging Flags on the High Seas 

5, Claims to Prevent Use of Ships in Slave Trade 
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B. CLAIMS WITH RESPECT TO SECURING SAFE AND ORDERED NAVICATION, 


. Claims to Conform with Internationally Adopted Rules of 11+ 
Road and Regulations for the Prevention of Collision at Sea 
® (Claims to Conform with International Standards Concerning 4] + 
Use of Signals and Maintenance of Communications 
9, Claims with Respect to Construction, Equipment and Seaworir 
ness of Ships 
. Claims Relating to Adequate Manning and Competent Crew 
>. Claims Relating to Assistance to Persons and Ships in Distress 
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C. CLAIMS: RELATING TO CONTROL OF POLLUTION 


1. Claims with Respect to Pollution of the Tigh Seas and/or Air- 
space Above 
(a) By discharge of oil from ships or pipelines 
(b) From exploitation of the seabed and subsoil 
(c) From the disposal of radio-active waste 
(d) Resulting from any activities with radio-active materials or 
other harmful agents 


D. CLAIMS TO TEMPORARY EXCLUSIVE USE IN NON-CONTIGUOUS AREAS OF 
THE HIGH SEAS AND AIRSPACE ABOVE 


1. Claims to Exclude Temporarily Non-National Ships or Aircraft 
from Certain Delimited Portions of the Oceans for purposes of: 
(a) Naval maneuvers 
(b) Nuclear experiments of great importance to national security 
(e) Experimentations relating to exploration of outer space 

2. Claims to Compensation for Ships, Aircraft and Individuals Who 
Have Suffered Harm by Such Activities 


IV. CLAIMS RELATING TO Events OCCURRING ox Board SHP ON THE 
HicH SEAS 


A. CLAIMS RELATING TO PUBLIC ORDER OF SHIP 


1. Claims Relating to the Discipline of the Crew 
2. Claims Relating to Control of Passengers 


B. CLAIMS RELATING TO EVENTS NOT AFFECTING PUBLIC ORDER OF SHIP 


1. Claims with Respect to Deprivations 

2. Claims with Respect to Agreements 

3. Claims with Respect to Dispositive Acts: (a) Wills; (b) Gifts 

4. Claims with Respect to Events Affecting Personal Status of 
Passengers and Crew: (a) Births; (b) Marriages; (e) Deaths 


V. CLAIMS ro Protect COASTAL INTERESTS 


A. CLAIMS RELATING TO INTERNAL WATERS 


. Claims to Control of Access 
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. Claims to Regulate Navigation of Ships 

. Claims Relating to Control over Ships 

. Claims to Apply Authority with Respect to Events Occurring on 
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(a) Events affecting value processes beyond the ship 
(b) Events only incidentally affecting value processes beyond the 

ship 
6. Claims to Exclusive Exploitation of Natural Resources 
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L. CLAIMS PLLATING TO THE DELIMITATION OF BOUNDARIES 


YR Coapis Ki LATING TO SrizguRE OF SHIPS FOR Purpisn 4 
J CRISDICHON 


“~ 


VE (CLALMS WIH RESPECT TO Events PRIMARILY AFF CMNE YJ. 
PROCESSES WITTIN TERRITORIAL COMMUNITIES AND NOT r’ 
RELATED TO THL ENJOYMENT OF THE Lhen SEAS 


Vil. CLANS RELATING to MODALITIES or PROOF of tan N°: uo 
(“TARAC GR OF VESSELS 


A CLAIMS VITIL RESPECT TO REGISTRATION 
I. State Vessels 
2, Private Vessels 
B CLAIMS VITH RESPECT TO DOCUMENTATION 
CO CLAIMS Wit H RESVECT TO FLAG 
D CLAIMS WILL RESPECT TO NAME OF THE VESSEL 
E (LINS WITH RESPECT TO ‘SGENUINE LINK" 


> Conditions 


‘ae -onditions which affeet the making of these claims and the ves; ¢ 
o -aœ claims include all of the important variables of the eontery: r. 
vy  -Lewna. The lack of centralized authority capable of moron. 7 
Moos) io support ot community authority is, of course, the most dist ie Ñs 


i 
om 


50 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 54 


ing charactertstic of this arena. Nevertheless, the potentialities in un- 
organized sanctioning by reciprocity and retaliation are so formidable that 
claimants may enjoy moderate expectation that the processes of authorita- 
tive decision will afford them a reasonable protection. 


Tue Process oF DECISION 


The process of authoritative decision, established by the general com- 
munity of states for the resolution of controversies arising from the shared 
use of the maritime domain, exhibits in a very high degree the primitive, 
yet complex, development of organizational, jurisdictional and procedural 
structures and techniques generally characteristic of imternational law. 
Though there is frequent explicit multilateral prescription of community 
policies, most decisions in application are taken by states acting unilaterally. 
There is unfortunately no procedure or sanction for compelling states to 
submit to third-party review of their unilateral decisions. Incentives for 
the clarification of policies in the common interest and an important check 
upon abuses of authority may, however, be found in the practical necessities 
of everyday commerce and the inherent requirements of a decentralized 
system of shared competence. The main outlines of this system may be 
observed summarily under the headings of officials, objectives, strategies, 
outcomes and conditions." 


1. Officials 


The most important authoritative decision-makers are, of course, state 
officials. The dual rôle of these officials, who on some occasions are mere 
claimants to authority, and on other occasions the authorized representatives 
of the general community applying authority to the claims of others, does 
not necessarily mean that they are inherently unable to identify a common 
interest and incapable of taking the decisions designed to serve that in- 
terest. It is indeed this dual rôle which requires the clarification of com- 
mon interest and the basing of all claims upon the promise of reciprocity. 

Although not participating directly in formal decision, many private 
pressure groups, such as, ¢.g., seamen’s unions and shipowners’ organiza- 
tions, exercise a most significant influence upon the actual course of de- 
cision. The fact that some of these groups have achieved more effective 
international organization than has been achieved upon the level of govern- 
ment is not without policy consequences. The historic rôle of private as- 
sociations performing functions indispensable to maritime commerce, such 
as classification societies and insurance companies, needs no new exposition. 

An ever-increasing rôle in relevant decision is being taken by interna- 
tional officials, such as those in the United Nations, International Labor 
Organization, Intergovernmental Maritime Consultative Organization, Food 
and Agriculture Organization, International Telecommunications Union, 


55 Gidel’s three-volume work, Le Droit International Publie de la Mer (1932-1934), is 
still the most authoritative treatment of this process of decision; see also, Colombos, 
International Law of the Sea (3d ed., 1954); Potter, Freedom of the Sea (1924). 
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state of national character has not, of course, precluded the coneurrent 
competence of other parties, as authorized by various principles of public 
and private international law. 

The function of applying basic Jurisdictional and procedural policies has 
been largely performed in day-to-day practice of foreign offices and other 
national agencies. For many problems crucial to the shared enjoyment of 
the oceans, competence and responsibility for the direct application of 
coercion to ships has been accorded to and imposed upon the state at- 
tributing its national character to a vessel. For other problems, not so 
erucial—and involving more the exclusive interests of states—states other 
than a state of national character have been authorized directly to apply 
coercion to ships. 

In addition to government officials, pressure groups from both labor 
and the shipping interests have begun to play important rôles in the less 
formalized but no less significant functions of zntelligence-serving, recom- 
mending and appraising. 

Explicit agreement, not always well advised," is on oceasion, employed 
for the purpose of terminating traditional practice. 


4. Outcomes 


The historic outcomes of the process of decision, honoring the conelusiye- 
ness of states’ attributions of national character to ships when necessary, 
and according such conclusive attributions appropriate significance on 
other problems, have in very considerable measure achieved protection of 
equal access to the oceans, the establishment of a satisfactory minimal 
order and a reasonable accommodation of the inclusive and exelusive in- 
terests of states. Documentation of this accomplishment will be offered 
below in describing the trend of decisions. 


5. Conditions 


The conditions affecting the process of decision embrace all the inter- 
acting variables of the world arena. In recent times these variables have 
been undergoing profound change. 

The world has divided into hostile camps projecting contending systems 
of public order. Many new states have emerged and some of these, as well 
as older states, which should be more sensitive to their responsibilities, are 
demanding to be ‘‘more equal than others’’ in access to sharable and 
strategic resources.*? Increasing socialization in many states has exacer- 
bated the difficulties of international co-operation. Expanding scientific 
knowledge and improving technology have vastly enhanced potentialities for 
both production and destruction. The resources of outer space may in the 
future be in competition with those of the oceans. Burgeoning populations 
combined with these technological developments have intensified the inter- 

56 Such as the introduction of the ‘‘ genuine link’’ requirement in the Geneva Con- 
vention on the High Seas. 


57 It will be recalled that comparable demands were made by some of the protagonists 
in ‘Animal Farm.’’ 
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lating to the nationality of ships bear upon, and admit of manipulation for 
securing, these different policies in very different ways. 

For securing the common interest of all states in shared enjoyment of, 
and competence over, the oceans, the procedural principle that one state’s 
attribution of national character to a vessel is conclusive upon other states 
appears indispensable. It is by a vessel that a state asserts both its claim 
to enjoyment and its claim to participate in shared competence. It is by 
control of the vessel that enjoyment is secured, and by competence to 
prescribe and apply authority that control is secured. Such control and 
assertion of authority can be made secure in the present disorganized world 
arena only if a state which has attributed its national character to a vessel 
is accorded unquestioned competence to protect the vessel against abuses of 
authority by other states. The state which is denied such competence is 
denied its share in authority, and in the absence of centralized, interna- 
tional institutions, with effective control over abuses of authority, it has no 
other lawful recourse. An arena in which such denials became common 
practice could not be expected long to remain an arena of shared authority. 
In examining below the trends in past practice with respect to problems 
in which the basic community policies of shared enjoyment and shared 
competence are most directly at stake, we will indicate in more detail the 
importance to these problems of the high conclusiveness of states’ attribu- 
tions of national character. 

For honoring an appropriate authority in states for the protection of 
their exclusive interests in their internal community processes, whether 
these interests relate to preclusion of harm from the sea or more generally 
to the regulation of the impact of events occurring in part elsewhere, it 
is not necessary that the conclusiveness of a state’s attribution of national 
character to vessels should be put in question. For problems in which the 
lawfulness of such assertions of authority by states is the relevant issue, the 
fact that another state has attributed its national character to a vessel is but 
one factor among many which may be significant for policy, and it may 
not be the most decisive factor. For violations of its lawful regulations 
with respect to its internal waters, territorial sea, and contiguous zone, a 
state may, of course, apply its authority to vessels having the national char- 
acter of other states, else its regulations would be pointless. Whether the 
regulations are lawful, as, for example, with regard to contiguous zones, 
may require nice calculations of ‘‘reasonableness’’ in a balance of the 
interests sought to be protected, the interests of others subjected to inter- 
ference, the modalities of interference, and so on, but the nationality of 
the ships to which authority is applied certainly can be no more than a 
relevant factor in determining appropriate balance. In its prescriptions 
and applications of authority for events having substantial effects upon its 
internal processes, though not occurring entirely within or having effects 
entirely within its boundaries, a state may, again, quite lawfully apply its 
authority to ships to which other states have attributed national character, 
just as it may to individuals and corporations bearing the nationality of 
other states. The most fundamental policies at stake are a reasonable 
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ing of these interests it has, or will, become necessary to make states’ access 
to the oceans conditional upon fulfillment of specified standards. A very 
heavy burden of proof is, however, incumbent upon those who urge that 
the conferring upon states of unilateral competence to question each other’s 
attribution of national character to ships is the most economie mode of 
giving sanction to these standards. Such a mode of administration might 
not only fail to achieve the new objectives but cause immeasurable damage 
to already established common values. States willing to accept the new 
standards of substantive policy might also be willing to accept more rational 
measures in implementation. 

The search for a content for ‘‘genuine link,’’ expressing a generalizable 
policy for the whole community of states, may, we note finally, find little 
substance or comfort m the national policies which states have applied 
internally to condition their attribution of national character to vessels. 
The most common of these policies relate to ownership by nationals and 
the nationality of the crew or the commanding officers, and, in lesser degree, 
to construction within the country. No one of these criteria would appear 
to express a policy designed to secure a general community interest. On the 
contrary, it is clear that they express unsharable exclusive interests. Any 
international requirement which conditioned the attribution of national 
character upon ownership by national individuals would sorely limit 
countries with little accumulated capital in favor of countries with large 
accumulations. The international restriction of competence to attribute 
national character to vessels manned only by the individual nationals of 
the same state might promote, from global perspective, a most uneconomic 
division of labor and would further impose severe limits upon the free 
movement of human beings, wholly incompatible with contemporary ceon- 
ceptions of human rights. Any international] limitation of national char- 
acter to vessels constructed within a country would have similar unfortunate 
effects and impose equally onerous burdens upon the newly emerging 
states. All the traditional criteria which states have employed in their 
exclusive national interests, whether required singly or in combination, 
would thus, if transposed into international policy, impose grave depriva- 
tions upon the free choices of individuals in movement, as well as in- 
tolerable limits upon states’ power to employ ships and enjoy the oceans 
as bases of power. 

More detailed policies relating to each specific category o£ claim will, for 
convenience, be stated at the beginning of the discussion pertaining to 
such category and will be followed with a brief summary of past decisions 
confirming these policies. 


TREND oF Past DECISIONS AND CONDITIONING FACTORS 
I. CLAIMS RELATING TO CONTROL OVER SHIPS 


A. Claims to Attribute National Character to Ships 


The basic community policy here is that of securing the most productive 
shared use of the oceans. The historie practice by which all states have 
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on the high seas and taken into a Cuban port. In explaining this seizure 
and the subsequent execution of a number of crewmen and passengers, Spain 
claimed that the vessel was engaged in aiding insurrection in Cuba and 
that its American national character was fraudulently obtained, the latter 
charge being based on ownership of the Virginius by Spanish nationals. 
In the course of the dispute President Grant asserted that, even if the 
Virginws had fraudulently obtained its registry, ‘‘proceedings should be 
instituted in [American] courts for the punishment of the offense com- 
mitted against the United States.’’®’ Secretary of State Fish, in a note to 
Spanish authorities, further elaborated: 


The shipping laws of the United States are municipal regulations 
which it preseribes for itself ... and the administration of which it 
intrusts to its own officers. It judges of the requirements and of the 
formalities to be observed to give its national character to private 
trading-vessels, and reserves to itself the punishment of evasions or 
omissions of those requirements or formalities.*® 


The Virginius was eventually restored to the United States, even though 
the latter admitted that the vessel obtained its American national character 
by fraud. 

Though the decision in The Schooner Exchange case was made to turn 
on the immunity of a foreign ‘‘publiec armed vessel,” the fundamental 
policy of not questioning the national character of a vessel was honored 
under the most extraordinary circumstances. The vessel in dispute came 
into Philadelphia harbor under the flag of the French sovereign and was 
there libeled by two American citizens, claiming ownership of the vessel of 
which they were ‘‘forcibly and violently’’ deprived earlier when it was 
seized at sea by the French.*° The significance of the decision in this case 


87 Special Message to Congress of Jan. 5, 1874. 2 Moore, Digest of International 
Law 901 (1906). 

68 Rienow, op. cit. note 61 above, at 17, quoting from 2 Foreign Relations 1207-1208 
(1875-1876). 

69 The Court could not, of course, have reached the question of immunity if it had 
not accepted the French nationality of the vessel. Counsel for libelants ‘‘ admitted that 
the commission, the flag, and the possession were sufficient evidence of the public 
character of the vessel.’’? 11 U. S. (7 Cranch) 116, 121 (1812). 

The necessities of minimal order certainly require that states honor each other’s 
authoritative attribution of nationality to state vessels. As we see in The Schooner 
Exchange v. MeFaddon, mutual deference, in the interests of harmonious intercourse, 
may be carried to the extreme of conferring upon state vessels complete immunity from 
local jurisdiction. 

Complete immunity from the jurisdiction of other states, questioned even with respect 
to state vessels today, obviously is neither necessary nor desirable for non-state ships. 
The same policies which require unquestioned mutual deference to attributions of na- 
tional character to state ships would appear, however, to be equally relevant with respect 
to non-state ships, especially in days when state and non-state ships increasingly compete 
for the same world trade. 

70 Chief Justice Marshall apparently had little doubt about the truth of the elaims of 
the libelants: 

‘(In the present state of the evidence and proceedings, the Exchange must be con- 
sidered as a vessel, which was the property of the libellants, whose claim is repelled by 
the fact, that she is now a national armed vessel, commissioned by, and in the service 
of the Emperor of France.’’ Ibid. at 146. 
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lies in the fact that the Supreme Court of the United States’ in dismissing 
the complaint and refusing to investigate the rights and wrongs of the 
parties, did not question the French nationality of the ship, despite the 
fact that France had forcibly taken the vessel from its American owners. 

A more recent instance in which the Supreme Court of the United 
States has reaffirmed the finality of a state’s attribution of national char- 
acter to a vessel is Lauritzen v. Larsen. There, Mr. Justice Jackson ex- 
pressed relevant policy with utmost clarity : 


.. . Hach state under international law may determine for itself 
the conditions on which it will grant its nationality to a merchant ship. 
thereby accepting responsibility for it and acquiring authority over it. 
Nationality is evidenced to the world by the ship’s papers and its 
flag. The United States has firmly and successfully maintained that 
the regularity and validity of a registration can be questioned only by 
the registering state.” 


Further cogent indication of the universal acceptance of these policies is 
to be found in the singular uniformity of relevant treaty provisions for the 
past hundred years. Thus Article II of a treaty concluded in 1851 between 
Great Britain and the Kingdom of Sardinia reads: 


All vessels which, according to the laws of Great Britain are to be 
deemed British vessels; and all vessels which, according to the law of 
the Kingdom of Sardinia, are to be deemed Sardinian vessels, shall 
for the purposes of this Convention . .. be deemed British vessels and 
Sardinian vessels respectively.” 


More than a century later, m the Treaty of Friendship, Commerce and 
Navigation between the United States and The Netherlands, concluded on 
March 27, 1956, the corresponding provision is as follows: 


Vessels under the flag of either Party, and carrying the papers re- 
quired by its law in proof of nationality, shall be deemed to be vessels 
of that Party both on the high seas and within ports, places and 
waters of the other Party.” 


The unanimity among commentators may be illustrated by a single 
quotation from Rienow in his comprehensive monograph: 


Each State determines for itself what ships it will regard as its 
own, but it cannot, of course, impinge upon the prior rights of other 
States. If a vessel already has a nationality, another State is not free 
to impose its nationality upon it. If the State to which a vessel be- 
longs refuses to release it, no other State may admit it to its merchant 
marine. Beyond this, a State is free to encourage application for its 
nationality by maintaining liberal rules. No matter how lenient or 
harsh its conditions may be, once a State has denoted that these con- 


71345 U. 8. 571, at 584 (1953); digested in 47 A.J.L.L. 711 (1953). The principal 
issue in this ease concerned the application of the Jones Act to claims by a Danish sea- 
man who was injured in the course of his employment upon a Danish ship in Havana 
harbor. 72 Rienow, op. cit. note 61 above, at 19. 

73 Art. XIX, 8 U. S. Treaties and Other International Agreements 2043; T.LA.S., No. 
3942. For a more detailed exposition of the relevant U. 8S. practice, see Walker, 
‘‘Modern Treaties of Friendship, Commerce and Navigation,’’ 42 Miun. Law Rev. 805 
(1958). 
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ditions have been met to its satisfaction through the medium of an 
official document, the nationality is impressed upon the vessel.’ 


B. Claims to Protect Ships to Which National Character Has Been At- 
tributed against Unlawful Assertions of Authority by Other States 


The most important policy here, in implementing basic community policies 
about shared use and competence, is that of maintaining the effectiveness 
of the whole process of decision by which shared use and competence are 
secured. The claim to protect vessels, like claims to protect other forms 
of wealth and human beings, may be asserted through many different, 
procedures, including: (a) diplomatie representation between foreign 
offices; (b) claims to and by consular authorities; (e) claims before the 
United Nations and other intergovernmental bodies such as I.M.C.O., LL.O., 
and the like; (d) suits in international courts and arbitral tribunals; (e) 
claims in national courts and administrative agencies; and (£) the applica- 
tion of coercion by self-help in self-defense. It is not without reason that 
the community has made available so many different procedures to secure 
the purposes of protection. The competence to protect rights is, of course, 
indispensable to the enjoyment of the substance of rights, and since the 
competence of states to attribute national character to ships ean in fact 
be questioned in relation to any particular problem, the competence to pro- 
tect is indispensable with respect to every problem. 

In the absence of prompt and effective compulsory international review 
of unilateral challenges to competence, it would be intolerable to submit the 
substance of states’ rights to the enjoyment of the oceans to quibbles over 
ill-defined procedural criteria. In view of the compelling nature of these 
policies it is not a little surprising to find that the one major, and only 
recent, publication dealing with this problem takes a position in flat contra- 
vention of these policies. Thus, Mr. Watts, in an article distinguished, 
enter alia, by an ambiguous use of the word ‘‘protection,’’ and recommend- 
ing ownership as ‘“‘the criterion for protection,’’ writes: 


But internationally protection should not have a unilateral basis, 
for it is of necessity of inter-state concern: the protection-link should 
be objective, and such that it is compatible with the doctrine that a 
State in presenting an international claim is doing so in respect of 
damage to itself.’ 


74 Rienow, op. cit. note 61 above, at 218-219. The opening lines in Article 5 of the 
1958 Convention on the High Seas read: ‘‘Each State shall fix the conditions for the 
grant of its nationality to ships, for the registration of ships in its territory, and for 
the right to fly its flag. Ships have the nationality of the State whose flag they are 
entitled to fly.’’ The first sentence could conceivably be interpreted to incorporate 
historie policy with respect to the conclusiveness of the attribution of nationality and to 
preserve registration as the best evidence of that attribution. The second sentence, 
however, appears to reject registration as conclusive evidence of nationality, and the 
sentence which immediately follows introduces the requirement of genuine link. Further 
consideration is given to genuine link below, p. 104 et seq. 

75 Watts, ‘‘The Protection of Merchant Ships,’’ 33 Brit. Yr. Bk. Int. Law 52, 66 
(1957), citing as a prime example the Nottebohm decision. The interests which states 
are protecting are their inclusive interests in the common enjoyment of the oceans. It is 
fantastie to suggest, as Mr. Watts does, that, while states have jurisdiction over their 
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“24 vere, Digest of International Law 900 (1906). 
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Hence the mere fact of registration, although fraudulent, was considered 
sufficient to provide protection for the Virginius, even against the state 
whose nationals owned it. 

The decision in The l'm Alone ™ controversy between Canada and the 
United States is another unequivocal example of protection based almost 
exclusively upon the fact of the attribution of national character to that 
vessel. The I’m Alone was a vessel registered in Canada which engaged 
in smuggling liquor, in violation of the United States law, from British 
Honduras to certain points off the coast of Louisiana. On March 22, 1929, 
the I’m Alone was sunk on the high seas in the Gulf cf Mexico by the 
American revenue cutter Dexter. The Commissioners appointed to decide 
upon the Canadian claim for compensation found the vessel ‘‘de facto 
owned, controlled, and, at the critical times, managed and her movements 
directed and her cargo dealt with and disposed of” by United States 
citizens.’® Notwithstanding these overwhelming links between the I’m 
Alone and the United States, the Commissioners held the act of sinking 
the vessel ‘‘unlawful’’ and ordered the United States to apologize and pay 
the Canadian Government $25,000 ‘‘in respect of the wrong.’’ ®° 

The confusion encountered in works of commentators with respect to 
protection is on occasion due to a confusion between the appropriate bases 
of protection and the indices of such bases. The commentators who see 
as the bases of protection in a given case the ownership, the flag or the 
registration of a vessel, clearly ignore the more important base: the act of 
the state in attributing its national character to a ship. 

Emphasis upon the unquestioned competence of the state of national 
character to protect its vessels need not, however, be construed to mean 
that other states may not be competent to protect their varying interests 
in such vessels. Coneurrent competence to protect by reason of ownership 
of a national is a well-established practice in international law, and there 
are no overriding reasons to dispense with it with respect to ships, provided, 
of course, that the interests of the state whose national character the vessel 
possesses be accorded adequate safeguards. In this connection, Mr. Rienow 
correctly observes: 


Yet the right to protect ship property is an imperfect one, due to 
the special nature and qualities of ships. It can be made effective so 
long as it does not conflict with the control which the State to which the 
vessel legally belongs is, under international law, permitted to effect 

- and does, in fact effect.* 


78 (1933), 29 A.J.I.L. 326 (1935); 3 Rep. Int. Arb. Awards 1611 (1949). 

79 Ibid. at 1618. 

80 In his effort to replace nationality as a basis for protection of ships, Mr. Watts, 
understandably enough, finds the decision in the I’m Alone case embarrassing. He 
therefore offers the following explanation of the ‘‘paradox’’: ‘f. . . the Claims Com- 
mission, invested with jurisdiction over any claims in respect of a ‘British vessel’ for 
compensation, took jurisdiction, thus considering the I’m Alone a British vessel for 
jurisdictional purposes, but held the I’m Alone not to be a British vessel for purposes 
of protection.’’ Watts, loc. cit. note 75 above, at 67. 

#1Rienow, op. cit. note 61 above, at 104-105. 
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C. Claims to Control the Movement and Activities of Ships ‘to Which Na- 
tional Character Has Been Attributed 


It would appear indispensable for the maintenance of public order upon 
the oceans, most noticeably in times of armed conflict, that some state have 
control of the movements and activities of a ship; and it would appear no 
less indispensable, to secure the equal rights of states, that, within limits 
imposed by international law, each state be given control of the ships to 
which it has attributed its national character, and that this right be honored 
and made effective by officials of other states. It is of course unquestioned 
practice that the state which is responsible for a ship’s conformity with 
international law has a competence equal to its responsibility and may 
control the movement and activities of its ships as its interpretation of 
community obligations and its national policies require. This competence 
is so unquestioned that one will search in vain equally for conventions 
giving it superfluous reiteration as for those denying it. This unchallenged 
prerogative of the state of national character comes most often to attention 
in time of national emergency or war, as the examples below demonstrate. 

Thus, in the case of Furness, Withy & Co. v. Rederiaktiebolaget Banco,’ 
the Zamora, a ship of Swedish nationality, was chartered in 1916 to an 
English company for voyages between ports in various parts of the world. 
While the vessel was at Cardiff her owners refused to continue with their 
obligations on the ground that, under Swedish emergency legislation, vessels 
of Swedish registry were not allowed to trade outside Sweden. In a 
suit against the owners of the Zamora, the British court dismissed the 
complaint, giving full effect to the decree of the state whose national 
character the vessel possessed. In both world wars a number of neutral 
states issued decrees determining the areas where ships of their national 
character were allowed to navigate. Thus, for example, Section 3 of the 
Joint Resolution of Congress, approved November 4, 1939, authorized the 
President of the United States to define combat areas and to make it un- 
lawful ‘‘for any citizen of the United States or any American vessel to 
proceed into or through any such combat area. For violations of 
these restrictions heavy penalties were provided. Similarly, Lord McNair, 
explaining the British practice, observed that the ‘‘Crown by prerogative 
may at any time order its subjects, and British merchant ships, to return 
to this country.” 5% Furthermore, as noted by another commentator, a 
state ‘‘may suspend entirely the commercial intercourse of its vessels with 
another State, or all of them.’’* 


D. Claims to Prescribe for Determination of Ownership among Contend- 
ing Claimants 


Stability of expectations about the ownership of ships, whether state or 
private, is, of course, indispensable to stability in arrangement with respect 


82 [1917] 2 K.B. 873. 

83 See 34 A.J.I.L. Supp. 162 et seq. (1940). 

84 MeNair, ‘‘ Problems Connected with the Position of the Merchant Vessel in Private 
International Law, with Particular Reference to the Power of Requisition,’’ 31 Grotius 
Society Transactions 30, 36 (1946). 85 Rienow, op. cit. note 61 above, at 4. 
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to the use of the ships. If the ownership of vessels, which ply the ports 
of the world, changed liké a sailor’s love with each port, capital would have 
little attachment for ships. It has come to be expected that in the course 
of their operations ships may become subject to certain special liens, and 
indeed this is the principal meaning of the metaphoric personification of 
ships, but the subjection to these liens is in accordance with certain highly 
crystallized and internationalized principles of admiralty and international 
law. 


The assumption upon which all states act is that the state of national 
character determines ownership. Thus, the Brussels Convention of 1926 
relating to Maritime Liens and Mortgages provided that 


Mortgages, hypothecations, and other similar charges upon vessels, 
duly effected in accordance with the law of the contracting State to 
which the vessel belongs, and registered in a public register either at 
the port of the vessel’s registry or at a central office, shall be regarded 
as valid and respected in all the other contracting countries.® 


It has been the practice of major maritime states to enact national legisla- 
tion regulating in detail ownership claims in respect to ships, and no one 
appears to question the competence of states in international law to adopt 
such legislation. Thus, the United States has provided by statute as fol- 
lows: 


. it shall be unlawful, without the approval of the Secretary of 
Commerce, to sell, mortgage, lease, charter, deliver, or in any manner 
transfer, or agree to sell, mortgage, lease, charter, deliver or in any 
manner transfer, to any person not a citizen of the United States, or 
transfer or place under foreign registry or flag, any vessel or any 
interest therein owned in whole or in part by a citizen of the United 
States and documented under the laws of the United States. . . 87 


The mutual respect which states exhibit for each other’s legislative pro- 
visions of this nature is well expressed in the following communication of 
Secretary of State Lansing to the Department of Commerce: 


... if the sale and the transfer to American citizens of a ship owned 
by the citizens and flying the flag of a foreign government, whose 
laws forbid such a transfer without the consent of its appropriate 
authorities, should be held by the competent tribunals of this country 
to be valid, it is plain that such transfer in contravention of the laws 
of the country of the ship’s previous register would give rise to 
vexatious complications. ... The desirability, therefore, of the ob- 

* servance of the spirit of comity in the matter of the transfer of ships’ 
registry is obvious.** 


sé Art, 1, 8 Hudson, International Legislation 1848 (1931). A more recent example of 
the importance accorded to records kept in the state of national character is provided 
by the Convention on International Recognition of Rights in Aircraft, the purpose of 
which is, among other things, the protection of secured creditors and ‘‘facilitation of 
the transfer of aircraft from one nationality to another.’’? For an analysis see Wilber- 
force, ‘* The International Recognition of Rights in Aircraft,’’ 2 Int, Law Q. 421, 424 
(1948). 87 46 U.S.C. § 808 (1952). 

88 2 Hackworth, Digest of International Law 763-764 (1941). 
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larly, during’the second World War, in Lorentzen v. Lydden® a British 
court upheld the competence of the Norwegian Government to decree the 
requisitioning of ‘‘ All ships registered in Norway or belonging to a port 
there and situate outside the area’’ under the enemy occupation. The 
court declared that the decree was ‘‘in accordance with the comity of 
nations.’’® The decision in the famous and complicated ease of the 
Spanish vessel Navemar** was also in accord with these policies. Thus 
Judge Augustus N. Hand in the final stage of the litigation said: 


It is not necessary to say that the decree effected an expropriation 
of the vessel while she was in foreign territorial waters at Buenos 
Aires, though it was promulgated and notification thereof was given 
to the master when the ship was at that port. Even if the decree 
might not be effective while the Navemar was at Buenos Aires, never- 
theless it was an instrumentality of expropriation that would become 
operative upon the vessel as soon as she reached the high seas.” 


Lord MeNair’s analysis of the relevant judicial decisions led him to 
reach the following conclusion, inter alia: 


.. . the Crown has the right to requisition British merchant ships 
whether they are in British waters, on the high seas, or in foreign 
waters, and to enforce that requisition upon them anywhere except 
in foreign waters. 


Conversely, the British Government and Courts should recognize 
a corresponding right in other States. 


II. CLAIMS TO ACCESS AND FREEDOM OF NAVIGATION 
A. Claims to Access 


1. Claims to Access to the High Seas 


The claim to equal and unrestricted access to, and enjoyment of, the 
oceans is of course the most important of all the claims of states, and the 
most fundamental community policy is that of protecting this claim. The 
major jurisdictional principles for securing this policy--that each state 
may apply authority to vessels having its national character and that, 
except as authorized by international law, no other state may apply 
authority to such a vessel—are, as has been emphasized, built about @ 
necessary identification of the national character of ships. It would ap- 
pear reasonable that the degree of conclusiveness conferred by imple- 
menting procedural principles upon a state’s attribution of national char- 
acter to a vessel should be in direct proportion to the importance of the 
right. Certainly the right to equal access and enjoyment, through em- 


94 [1942] 2 K. B. 202. 25 Ibid. at 216. 

96 Compafiia Española de Navegación Maritima v. The Navemar, 17 F. Supp. 495; 
ibid. 647 (1936); 18 F. Supp. 153; 90 F.2d 673 (1937); cert. granted, 302 U. S. 669 
(1987); The Navemar, 303 U. S. 68 (1938), 32 A.J... 381 (1988); 24 F. Supp. 495 
(1938); 102 F.2d 444; and supplemental opinion in 103 F.2d 783 (1939). 

97102 F.2d 444, at 449. 

98 McNair, loc. cit. note 84 above, at 46; for an even more forcefully expressed view, 
see Rienow, op. cit. note 61 above, at 185 and 103-104. 
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ployment of ships of national character, must be beyond unilateral 
challenge. 

It is common knowledge that the historical claims to deny access to the 
high seas which rested on broad assertions of sovereignty over the oceans 
had largely been defeated by the 19th century.°® While the more limited 
modern assertions of authority also raise issues involving freedom of the 
seas, it is now taken for granted that ships of all states may traverse 
the oceans free of prohibition by any state or group of states. Guidel 
has most aptly summarized both desirable general community policy and 
the pattern of state practice: 


Ships of all nationalities have an equal right to make use of the 
high seas in every possible way, but the idea of equal use only comes 
second. The essential idea underlying the principle of freedom of 
the high seas is the concept of the prohibition of interference in peace- 
time by ships flying one national flag with ships flying the flags of 
other nationalities. The prohibition of interference is based on the 
idea of the flag, that is to say, the symbol of the attachment of the 
ship to a given State and not on the idea of the nationality of the 
individuals concerned in the maritime relations in question.?% 


The importance of this practice is emphasized in the presumption made 
explicit by the International Law Commission as the basis for its considera- 
tion of the regime of the high seas: 


The principle generally accepted in international law that the high seas 
are open to all nations governs the whole regulation of the subject.?° 


If the great weight of this presumption needs emphasis it may be seen in 
the endorsement by the Permanent Court of International Justice of a 
general principle which remains authoritative to this day: 


It is certainly true that—apart from certain special cases which are 
defined by international law—vessels on the high seas are subject to 
no authority except that of the State whose flag they fly.’ 


The pronouncements in which states and authoritative writers have en- 
dorsed the general principle of freedom of access, and the rôle of the 
national character of ships in protecting that freedom, could be multiplied 
almost endlessly. It is sufficient to note the most recent example in the 
1958 Convention on the High Seas, Article 4: ‘‘Every State, whether 
coastal or not, has the right to sail ships under its flag on the high seas.” 


99 Hall, International Law 178-190 (8th ed., Higgins, 1924); Lauterpacht, ‘‘Sover- 
eignty over Submarine Areas,’’ 27 Brit. Yr. Bk. Int. Law 376, 403-405 (1950); Gidel 
dates the defeat of the notion of sovereignty over the high seas from the 17th century, 
in U. N. Secretariat, Regime of the High Seas, U. N. Doe. A/CN. 4/32, p. 3 (1950) ; 
Potter, The Freedom of the Seas 85-89 (1924); 1 Oppenheim, International Law 582- 
587 (8th ed., Lauterpacht, 1955). 

100 Lauterpacht, loc. cit. above, at 403-407; U. N. Secretariat, cited above, at 3; 1 
Oppenheim, op. cit., at 587-592. 

101 U.N. Secretariat, op. cit. note 99, at 3-4. 

102 International Law Commission Report, Art. 27, Commentary, U.N. General As- 
sembly, 11th Sess., Official Records, Supp. No. 9, p. 24 (A/3159) (1956); 51 A.J.I.L. 205 
(1957). 

103 The Lotus, P.C.I.J., Ser. A, No. 10, p. 25 (1927). 
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2. Claims to Access to Territorial Bases of Other States 


The relevant community policies here are the protection of vessels against 
the arbitrary assertions of effective power by coastal states and the se- 
curing to states of the full benefits promised by agreements providing 
access for their vessels. It is no longer questioned that each state may 
determine for itself whether or not to admit the vessels of other states 
to the areas of its exclusive competence. Access to such areas of exclusive 
competence is, of course, dependent upon explicit agreement. But 
numerous agreements, commonly ealled treaties of friendship, commerce 
and navigation, do stipulate for such access. It would completely defeat 
the purpose of these agreements if one party could unilaterally question 
attributions of national character by the other parties. Indeed, many of 
these agreements expressly make the parties’ attributions of national char- 
acter to ships conclusive, and this would seem to be the best and most 
economical general policy. 

In countless treaties the national character of a vessel is made the 
determining condition of the exercise of the right of access. A typical pro- 
vision in such treaties reads: 


Vessels of either Party shall have liberty, on equal terms with 
vessels of the other Party . . . to come with their cargoes to all ports, 
places and waters of such other Party open to foreign commerce and 
navigation. 


The explicit provisions characteristic of these treaties, making the authori- 
tative decision of a state in ascribing the national character to vessels con- 
elusive, have already been illustrated with reference to British and Ameri- 
can practice. For further example we may refer to a typical corresponding 
provision from a treaty concluded by France: 


Les navires qui, selon les lois et règlements francais, justifient de la 
nationalité francaise et les navires qui, selon les lois et règlements 
helléniques, justifient de la nationalité hellénique, seront, en ce qui 
regarde lapplication de la présente Convention, considérés comme 
étant respectivement de la nationalité francaise et hellénique." 


It has been reported that between 1920 and 1940 forty-four states had 
concluded 151 agreements where an identical or similar standard was em- 


104 Thus, e.g., Smith, The Law and Custom of the Sea 33 (8d ed., 1959); Sørensen, 
The Law of the Sea 200 (International Conciliation Pamphlet, No. 520, 1958). Contra, 
Colombos, The International Law of the Sea 129 (3d ed., 1954). 

105 Treaty of Friendship, Commerce and Navigation between the United States of 
America and the Federal Republic of Germany, Oct. 29, 1954, Art. XX (1), 7 U.S. 
Treaties and Other International Agreements 1839; T.LA.S., No. 3593. Almost 
identical words can be found in corresponding treaties concluded by the United States 
with The Netherlands (March 27, 1956); Japan (Aug. 29, 1953); Greece (Aug. 3, 
1951); and Italy (Feb. 2, 1948). y 

106 Convention of Commerce and Navigation with Greece, of March 11, 1929, Art. 26. 
Similar provisions may be found in treaties concluded by France with the Belgium- 
Luxembourg Economie Union (Feb. 23, 1928), Art. 17; Estonia (March 15, 1929), Art. 
30; Yugoslavia (Jan. 30, 1929), Art. 25, and with other states. Niboyet-Goulé, Recueil 
de Textes Usuels de Droit International, Supplément, 1929 (1930). 
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To cite the most prominent recent controversy, Egyptian practice in de- 
nying passage through the Suez Canal to Israeli ships does not appear to 
rest on the claim that Israel does not exist as a state or that Israel is 
otherwise incompetent to confer national character on vessels, but has 
instead assumed that the attribution by the state of Israel is conclusive. 
The Bat Galim, the only vessel Israel has attempted to send through the 
Canal, was seized by Egypt for the reason that it uncoubtedly was an 
Israeli vessel.?}? 

Apart from identifying vessels which the coastal state may seek to 
exclude from passage, national character has also been important for pur- 
poses of protecting alleged rights of access to international waterways. A 
number of states whose ships have been affected by Egyptian authority 
over the Suez Canal in connection with Israel have offered protests against 
the permissibility of the action taken. 


B. Claims with Respect to Securing Shared Enjoyment of Fishing on 
the High Seas 


1. Claims Relating to Fishing in Areas of Shared Use and Competence 


For the most productive and harmonious exploitations of the riches of 
the oceans, equality of access for fishing is no less important than equality 
of access for navigation, and should therefore be protected by the same 
jurisdictional and procedural policies. Fortunately, practice is thoroughly 
in conformity with this policy. Assertions by a state of competence to 
secure free access to a fishery for vessels with its national character appear 
never to have been denied on the ground that the vessel did not possess 
that character or that the state was not competent to confer its nationality 
on the vessel in question.1?* The classic case remains that of the Norwegian 
trawlers in the Moray Firth. It will be recalled that after the Firth had 
been closed to trawling, British owners began to use trawlers registered in 
Norway. The foreign masters of some of these Norwegian-registered ships 
were arrested, found guilty and fined for violation of the prohibition, but 
upon protest by Norway against three of these convictions, the men were 
released. According to Fulton, 

It was subsequently explained that in taking this action Norway was 
merely making a formal stand for the rights of her flag, since the 
trawlers had been registered in Norway in a legal way, Norwegian 
subjects were concerned, and no claim had been put forward on be- 


half of the British Government to the Moray Firth as being territorial 
in character.1}4 


111 Gross, ‘‘ Passage through the Suez Canal of Israel-Bound Cargo and Israel Ships,’’ 
51 A.J.I.L. 530 (1957). 112 Ibid. 

113 Account of disputes involving the major fisheries of the world may be found in 
Fulton, The Sovereignty of the Sea (1911); Innis, The Cod Fisheries (rev. ed., 1954) ; 
Leonard, International Regulation of Fisheries (1944); Oda, ‘‘New Trends in the 
Regime of the Seas,’’ 18 Zeitschrift für Auslandisches Öffentliches Recht und Völker- 
recht 61, 68-86 (1957); Tomasevich, International Agreements on Conservation of 
Marine Resources (1943); Gregory and Barnes, North Pacific Fisheries 281-302 (1939). 

114 Fulton, op. cit. above, at 728; see also Leonard, op. cit. above, at 48-55; Briggs, 
The Law of Nations 52-57 (2d ed., 1952). 
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cording rights to, and imposing obligations upon, non-coastal states, the 
convention speaks repeatedly of ‘‘States whose nationals’’ engage in fish- 
ing, and identification of the state thus referred to is achieved by reference 
to fishing boats which have ‘‘the nationality of the State concerned, ac- 
cording to the law of that State. . . .’’ 1%° 


C. Claims with Respect to Securing Shared Use for Submarine Cables 
and Pipelines 


The importance of national character extends beyond the protection of 
vessels for abuses of authority to identification of the states responsible 
for the conduct of vessels and competent to apply authority to vessels for 
harmful conduct. Both by customary law and by treaty, determination of 
the state responsible for imposing sanctions for harm to submarine cables 
has been by identification of the national character of the vessel charged 
with causing the harm. The 1884 Convention for the Protection of Sub- 
marine Cables, to which a large number of states have subscribed, authorizes 
warships of one state to stop vessels of another to investigate for complicity 
In interference or damage to cables, but imposes responsibility for enforce- 
ment upon the courts of the state to which the vessel. belongs.7*+ The 
obligations imposed by this convention on the state of national character 
were recently emphasized in the note of March 23, 1959, from the United 
States to the Soviet Union declaring the former’s belief that a trawler 
flying the Soviet flag had violated Article II of the Convention of 1884, 
and noting that 


Article VIII et seq. of the convention place the responsibility for the 
repression of these violations of the convention and trial and punish- 
ment of the violators on the Soviet Union. Therefore, the Government 
of the United States calls upon the Government of the Union of Soviet 
Socialist Republics to discharge its international obligations as sum- 
marily as its laws and regulations will permit, by promptly . . . taking 
such measures as are necessary to punish those who may be found 
to be guilty.**? 


The Geneva Convention on the High Seas also imposes several obligations 
upon the state which has attributed its national character to an offending 
vessel,1?8 l 


D. Claims With Respect to Shared Use of Airspace above the High Seas 


The conclusiveness of the national character of aircraft for purposes of 
securing equality of access to the airspace above the high seas, and for 


within six months. Provision is made for challenging the validity of these measures 
according to specified criteria, but the conservation program remains in force pending 
conclusion of the procedure provided for settling the dispute. 2 Official Records 140; 
52 AJ.IL. 853 (1958). 120 2 Official Records 141. 

121 U.N. Legislative Series, Laws and Regulations on the Regime of the High Seas 
251 (U.N. Doc. ST/LEG/SER. B/1) (1951); Wilson, Submarine Telegraphic Cables in 
Their International Relations 12-13 (1901) (Lectures delivered at the U. S. Naval War 
College). 

122 Text of the note is in 40 Dept. of State Bulletin 555 (1959). 

123 Arts, 27 and 28. 2 Official Records 138; 52 A.J.LL. 849 (1958). 
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In these lattér circumstances the national character of vessels 1s agai 
important for protection against abuses of authority. This certain and 
easy identification of vessels is so important that special punitive measures 
are allowed against stateless ships and ships which fraudulently change 
their flag. 

As a general principle, derived as we have seen from the overriding 
community policy assuring free access to the vessels of all states, ships 
of one state are prohibited from interfering with vessels of another state 
on the high seas.‘*? -In application of the fundamental policies of the 
United Nations Charter about impermissible coercion,’®® as in the more 
limited traditional prescriptions limiting resort to coercion, states are held 
accountable for ships of their national character and it is commonly assumed 
as basic that attributions must be regarded as final.?* 

Where states authorize ships having their national character to interfere 
with ships of other states, the flag state is responsible for any deprivations 
imposed. Flag states are universally held to be strictly accountable for the 
actions of state ships even in stopping foreign vessels upon the high seas, 
if for an impermissible purpose,?*° as well as for prohibited activities 
within the areas of the exclusive authority of other states.*** Recently, 
for example, the Soviet Union protested as ‘‘completely unjustified’’ the 
action of an American destroyer, which had stopped and boarded a Soviet 
fishing vessel in the Atlantic for investigation of the possibility that it had 
caused numerous cable breaks in the area.** The boarding action was 
undertaken in this instance in pursuance of a treaty to which both the 
United States and the Soviet Union had adhered, and which imposed 
lability upon the flag state of the boarding vessel if the actions were un- 
warranted; but by customary law, too, responsibility would have been im- 
posed on the United States if there had been no treaty authorizing this 
action. The importance of national character here is, thus, as elsewhere,?** 


127 See note 100 above. 

128 For exposition and analysis, see McDougal and Feliciano, ‘‘ Legal Regulation of 
Resort to International Coercion: Aggression and Self-Defense in Policy Perspective,’ 
68 Yale Law J. 1057 (1959). 

129 The problem here is not that some other state’s national character ought to be 
impressed upon a vessel, but that the flag state cannot be permitted to shift responsi- 
bility for the acts of its vessels. Tucker, The Law of War and Neutrality at Sea 38-41 
(1957). 

130 In The Jessie, The Thomas F. Bayard and the Pescawha, a case involving claims 
by. Britain on behalf of British sealing vessels, the actions of the American vessel in 
stopping and searching the vessels on the high seas were not done with the authorization 
of the U. S. Government, but the United States was held responsible. 6 Rep. Int. Arb. 
Awards 57 (1955); also reported in Briggs, Law of Nations 327-328 (2d ed., 1952) ; 
and see authorities cited ibid. at 328-330. 

131 Corfu Channel Case, Judgment of April 9, 1949, [1949] I.C.J. Rep. 4; 43 A.J.I.L. 
558 (1949). 132 40 Dept. of State Bulletin 558 (1959). 

133 Thus, in another context requiring identification, Colombos states: ‘‘The na- 
tionality of a ship is one of the guarantees offered by international law for the freedom 
of navigation, and every ship which sails the high seas must possess a national character 
and be in a position to provide evidence of it. The possession of a nationality is the 
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The common law, too, recognises and punishes piracy as an offence, 
not against its own municipal code, but as an offence against the law 
of nations (which is part of the common law), as an offence against 
the universal law of society, a pirate being deemed an enemy of the 
human race." 


A century later, the Sub-Committee of the League of Nations Committee 
of Experts for the Progressive Codification of International Law, reporting 
on piracy in 1926, formulated the problem in these words: 


Piracy has as its field of operation that vast domain which is termed 
‘‘the high seas.’’ It constitutes a crime against the security of com- 
merce... . ' 

When pirates choose as the scene of their acts of sea-robbery a place 
common to all men and when they attack all nations indiscriminately, 
their practices become harmful to the international community of all 
States. They become the enemies of the human race and place them- 
selves outside the law of peaceful people.*** 


The most recent formulation is Article 19 of the Geneva Convention on 
the High Seas, which reads: 


On the high seas, or in any other place outside the jurisdiction of 
any State, every State may seize a pirate ship or aircraft, or a ship 
taken by piracy and under the control of pirates, and arrest the per- 
sons and seize the property on board. 


The point we emphasize here, as elsewhere, is that uniform and universal 
application of the same policies to the ships of all states, irrespective of 
national character, is no denial of the conclusiveness of attributions of 
national character. The convention itself in Article 18 makes this explicit, 
noting that a ‘‘ship or aircraft may retain its nationality although it has 
become a pirate ship or aircraft,” ° and adding that the ‘‘retention or 
loss of nationality is determined by the law of the State from which such 
nationality was originally derived.’’ 


3. Claims with Respect to Stateless Ships 


So great a premium is placed upon the certain identification of vessels 
for purposes of maintaining minimal order upon the high seas, as indi- 
cated above, that extraordinary deprivational measures are permitted with 


18718 U. S. (5 Wheat.) 153, 161 (1820). Similarly Mr. Justice Johnston in United 
States v. Bowers, ibid. 190 (1820), especially at 193, 194-195. 

138 Report of the Sub-Committee of the Committee of Experts for the Progressive 
Codification of International Law 117 (League of Nations Pub. No. C. 196. M. 70. 
1927. V; 20 A.J.LL. Spec. Supp. 224 (1926)). See also Harvard Research in Inter- 
national Law, Jurisdiction with Respect to Crime, Art. 9, 29 A.J.LL. Supp. 435 (1935) ; 
Johnson, ‘‘Piracy in Modern International Law,’’ 43 Grotius Society Transactions 63 
(1959). 

189 But Professor A. Pearce Higgins, stressing the ‘‘ jurisdictional competence’? of the 
state of national character over its ships on the high seas, seems to imply that even 
piracy does not constitute a derogation of this ‘‘general rule’? because it is, in fact, 
‘‘denationalization’’ of the pirate ship which has become a kostis humani generis. 
Higgins, ‘‘Le Régime juridique des navires de commerce,’’ 30 Hague Academy Recueil 


des Cours 5, at 18 (1929, V). 
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rand uecutly changing flags on the high seas. This policy, thorous > 
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m the Ceneva Convention on the High Seas, Article 6 of waien orovi 


i, Ships shall sail under the flag of one Ntate only a'io save 
«xcoptional cases expressly provided for in international ¿reaties .. 
ti these artieles, shall be subject to its exclusive jurisdiciton cn vi 
tigh seas. A ship may not change its flag during a voyage or wh '¢ 
i1 a port of call, save in the case of a real transfer of ownersivp = 
caange in registry. 

9. A ship which sails under the flags of two or more States. us + 
tavu according to convenience, may not claim any of the netional > 


0 1948} A.C. 351; 42 AJL, 953 (1948). 
‘1 1848] A.C. 351, at 359. 142 Ibid. at 369-370, 
107, The Test of the Nationality of a Merchant Vessel 15 (U 37., 
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in question with respect to any other State, and may be assimilated to 
a ship without nationality.*** 


It must, however, be noted that the exception stated in Article 6(1) in the 
following words—‘‘save in the case of a real transfer of ownership,’’ is 
most unfortunate. This exception would appear to authorize a change of 
flag upon the high seas without change in registry, thus destroying the 
security of the registry and encouraging artistry in quick and fraudulent 
change of flags.**5 


5. Claims to Prevent Use of Ships in Slave Trade 


The common interest in repressing the slave trade, similarly, is so great 
that especially severe measures have been allowed against vessels employed 
for that purpose. It is, nevertheless, somewhat paradoxical, since slave- 
trading involves attacks upon human dignity rather than upon goods, 
that customary international law did not establish the same universal 
jurisdiction with respect to slave-trading as with respect to piracy. This 
defect has, however, been remedied by various international agreements 
subseribed to by varying numbers of states, and authorizing states to apply 
varying degrees of authority to each other’s ships for the repression of 
slave-trading.4* Considerably more modest in scope are some of the more 
recent conventions, such as the Geneva Slavery Convention of 1926," 
the Supplementary Convention on the Abolition of Slavery, the Slave 
Trade, and Institutions and Practices Similar to Slavery, 1956,2** and 
the Convention on the High Seas of 1958, in which it has been left to every 
state to adopt effective measures ‘‘to prevent and punish the transport of 
slaves” in ships having its national character. Although regrettably 
limited, these prescriptions do emphasize the importance which states place 
upon respect for the conclusiveness and significance of national character. 


14452 A.J.LL. 844 (1958). See also note 140 above, and accompanying text. 

145 Our criticism here is parcel of our more comprehensive criticism of the convention `s 
emphasis upon documentation and flag rather than registration as indications of the 
attribution of national character. See below, pp. 101-103. 

It may be added that in this context the word ‘‘or’’ in ‘‘save in the case of a real 
transfer of ownership or change in registry’’ probably is not to be interpreted as mean- 
ing ‘‘that is to say.’’ For the ambiguities of this term, see Allen, ‘‘Toward a 
Procedure for Detecting and Controlling Syntactic Ambiguity in Legal Discourse,’’ 
An International Conference for Standards on a Common Language for Machine Search- 
ing and Translation, Cleveland, Ohio, Western Reserve University, Sept. 6-12, 1959; 
‘‘And/or,’’ 18 A.B.A.J. 456 (1932); Note, ‘‘In Defense of ‘And/or,’ ’’ 45 Yale Law 
J. 918 (1936). 

146 For a brief summary of the United States attitude towards the establishment of 
an international penal jurisdiction with respect to suppression of slave-trading, see 
McDougal and Arens, ‘‘The Genocide Convention and the Constitution,’’ 3 Vanderbilt 
Law Rev. 683, at 698-700 (1950); and Wilson, ‘‘Some Principal Aspects of British 
Efforts to Crush the African Slave Trade, 1807-1929,’ 44 A.J.LL. 505 (1950). 

147 3 Hudson, International Legislation 2010 (1931). 

148 Relevant articles are in U.N. Legislative Series, Supplement to Laws and Regula- 
tions on the Regime of the High Seas and Laws Concerning the Nationality of Ships 70 
(U.N. Doe. ST/LEG/SER. B/8) (1959). 

149 Art. 13. See also Colombos, op. cit. note 133 above, at 341-343. 
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on slips As of Jan. 1, 1954, ocean navigation is regulated by the nev Ivicu t i 
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Aze I, commonly called the International Rules of the Road. These Dules h ve 7: 
ico ted by more than fifty states, among them all the principal mirit ne Po co, 
chdig he U.S.S.R. ‘Most maritime countries follow the basic Internation: 1 fh 
tt: focil waters o. well as on the high seas, adding special rules to supp usca 
Irt.1.1at onal Rules when local conditions so demand.’’ Farwell and Pruiski, The 7%. 
of tT c D outicol Road 11 (rev. ed., 1959). See also Reiff, The United Stil.. ame < 
T coiv Law of the Sea 227 <t seg. (1958). For a general survey of tho maritine 7 
<i + ot the International Labor Organization during the past four Jecw es, reo CN 
Maritime Sessions of the International Labour Conference,’’ 78 Int. Lubour Rew, 
‘#7 1935S). For texts of LL.O. maritime conventions, see 1 Interritional Wiio 
Ceto 1951, Bk. IX (1952). 

T. ad tion to the above, the following agreements bear more importantly pou 4 

o” +> 9° orean navigation: International Code of Signals, Agreement ecneerning >r 
(i. Xisiels, 1930; Convention for the Unification of Certain Rules of Law with mon 
ig Jde vce ond Solvage at Sea, 1910 (Art. 11 in particular); and Conver tion 
tLe i nit eation of Cirtain Rules of Law with respect to Collisions between Veascls, (9 
Grt 8 v pertivula),. 152 Arts, 10 and 13, 
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C. Claims Relating to Control of Pollution 


The importance of national character of ships in administering com- 
munity policies for control of pollution is again in the easy identification 
of a responsible party which it offers. The state of national character may 
be required by agreement to prescribe the necessary regulations for its 
ships, and it has authority to apply coercion to its ships in sanction of 
these regulations. The state of national character may further be made 
responsible for appropriate observance by its vessels and, in additional 
precaution, other states may under certain conditions be given concurrent 
jurisdiction. 

These policies find illustration in the London Convention for the Pre- 
vention of Pollution of the Sea by Oil, 1954, in force since July 26, 1958.153 
The convention refers in a number of articles to ‘‘sea-going ships registered 
in any of the territories of a Contracting Government,’’ and the contracting 
government assumes responsibility for securing the compliance by vessels 
of its national character with the provisions of the agreement.*! The con- 
vention further authorizes every contracting state to report contraven- 
tions by vessels of any other contracting state, wherever they may occur, 
to the government of the country whose national character the offending 
vessel possesses.1°> The unimpaired competence of each state to prescribe 
and apply measures for preventing pollution of waters within its territorial 
domain to all ships, irrespective of their national character, involves of 
course no detraction from the conclusiveness of attributions of national 
echaracter.%* The provisions of Articles 24 and 25 of the Geneva Conven- 
tion on the High Seas are comparable to those of the London Convention 
of 1954. 


D. Claims to Temporary Exclusive Use in Non-Contiguous Areas of the 
High Seas and Airspace Above 


The basic assertion of authority here is for purposes of naval maneuvers, 
nuclear experiments of great importance to the national security of the 
claimant state, and for experimentation usually related to military uses 
of outer space (testing range for missiles). Naval maneuvers constitute 
a common example of this type of claim of unquestioned legality. Quite 


153 U.N. Legislative Series, op. cit. note 148 above, at 33. The Geneva Convention on 
the High Seas contains some very general prescriptions on problems of pollution by 
nuclear materials. See the JAG Journal, April, 1959, for a useful survey of the legal 
problems involved in the use of nuclear-powered ships, including submarines. 

154 Thus, for example with slight modifications, Arts. IT, III, V, VIL and X. 

155 Art. X (1). Art, X (2) further provides: ‘‘Upon receiving such particulars the 
latter Government [i.¢., of ship’s nationality] shall investigate the matter, and may 
request the former Government to furnish further or better particulars of the alleged 
contravention. If the Government in the territory of which the ship is registered is 
satisfied that sufficient evidence is available in the form required by law to enable pro- 
ceedings against the owner or master of the ship to be taken in respect of the alleged 
contravention, it shall cause such proceedings to be taken as soon as possible... .’’ 

156 See, e.g., British Oil in Navigable Waters Act, 1955, Art. 14 (1). U.N. Legisla- 
tive Serics, op. cit. note 148 above, 37 at 39-40. 


eyo tional character here is the same as in all imteractions `u ` a: 
er sity arises for the protection of vessels against alleged aos. : 
witter) y. The policies which we have recommended for protec. in 
e ¿e equally applicable to these problems. 
vis ype of exclusionary claim is usually made known uy sivivs nu a 
‘a 9l ehewnels of information familiar and aecessible to ua wo > 
Yt. orla, thet certain defined areas will be unsafe for wavs “ioo 
a n specuied periods of time. The areas so designated arc er ia 
e insexthed aud seleeted as to create the least possible je 
ofeor ses os the oecan. Literally hundreds of these ari +s 
“ses baed by the United States, and other states, ineluding Cro: r 
© Send Union ord Freace, have engaged in the same practic *. 
res omary, itis observed: © Although such claims may be traced cd. . 
in * the wity, their legality has seldom been questioned or even eisers s 
a: dition to ¿veeting the competence to protest the legilit oœ -< 
zoo we use, the nationality of ships is here important for idoni op ca. 
sit ow uch may attempt to recover damages for harm ecusecl', +! 
‘Po. cs which neees-itate creation of the exclusive area. “shu, ie {a 
(ft eb ydrogen bomb tests in 1954, Japan presented a claim fue iyo sad. 
¢'2 Son benal, both of the erew of a Japanese fishing vess pieco 

© 30) the test ead of the Japanese fishing industry. Jarin xo < 
“eta 2G to request discontinuance of the tests and the United Stat -s ol. 
theo. clary clean ‘Swithout reference”? to questions of lezal ‘a 
[Y EOR sis MILAT \. TO EVENTS OCCURRING ON BOARD SHIP ON THAD 7 

.. as 'hiportant that a clear distinction be made between + 
ivet tee public order of the vessel and those which do notte" _ 1% 

Mo oual arc sehlei, ‘The Uydrogen Bomb Tests m Peresi r i. 
AI rm ror Security,’* 6L Yule Law J. 618 (1955), establishes tre coco 9 
iy sce the hydrogen bomh tests in terms of the law of the sea. For athe xu 
| YER. Pydiecen Bomb Experiments and International Le o nos i 
$ C Yyplostons Nveléaires Expérimentales et Liberté de lf Haute A w, 0054 
mou oy: des Inter ationalen Rechts: Festschrift für Jean Spirepoulbs 3 Cta 
( r+) vuon in MeDougsl and Burke, ‘‘Crisis in the Law of the Sopi’ u 
> eis ©. Ve2 us In: tions] Ugoism,’’ 67 Yale Law J. 539, 347, noi. 2s (10 
‘Tcovougel and Schlei, lor. cit. above, at 694-695. 

- By distinguishing between events which affect the public ordvr c’ ti Te 
‘to. wiih do not, we intend only to emphasize the special interest of iae Ciu -i 
cc“ a events, The events on board a ship on the high seas are composent oF | 
«€» un ty processes, and states other than the flag state may be eonec “ned! with. i'i 


qn cuts on ihe high seas vital to their security. 


VAINTLANANCE GE PUBLIC ORDLER AT SLA ` 


ov isial recer examples ui the assertions of claims of ihis >; 
o the United States and the United Kingdom to vonduci nades 
The siecle 


‘, ‘s, for exsiiple, upon their nationals. Thus, such states may in crc; 
co voneobly asort a corcurrent competence even with respeet to seuf pria, 

int the publie order of the ship. Our distinction merely seeks to seeme CA 1 
> ccaraeder aad pnpacts of events on board ship be given appropr ate celes v 


= ar 


{ vou cnbe v hich is associated with recognition of this coneurrent eow gn > 


$2 THE AMERICAN JOURNAL OF INTERNATIONAL LAW I Vol. 54 


terest of the state of national character is most substantial and direct with 
respect to the events which affect the public order of the vessel, though on 
occasion a concurrent jurisdiction may appropriately be honored with 
respect to these events as well as to those not affecting the public order of 
the vessel. 


A. Claims Relating to Public Order of Ship 


In matters relating both to the discipline of the crew and to control 
of the passengers, it is imperative that the state of national character 
should have competence immediately to apply its authority. It is the 
eurrent fashion to refer to the metaphor of the ship as a ‘‘floating bit of 
territory” as outmoded fiction, but, as in famous aphorism, a ‘‘fietion 
feigned is very near the simple truth.’’?®©° The very real community on 
board a ship is as much in need of the unified prescription and application 
of authority for the maintenance of public order as is a community on 
land. Every state demands this competence with respect to its ships and 
in turn recognizes similar competence in other states.?* 

This competence is commonly stated in the books in very broad terms.?* 





of course, that of The Lotus, decided by the Permanent Court, P.C.LJ., Ser. A, No. 10 
(1927). Art. 11 of the Convention on the High Seas reverses the specific holding of the 
Lotus Case, but does not disturb its more general significance. 

160 While rejecting the usefulness of the ‘‘fietion of territoriality’? of merchant ves- 
sels, Professor Higgins nevertheless states: ‘‘I] y a done des liens étroits entre le navire 
et 1’Etat dont il acquiert la nationalité et ces liens entraînent comme conséquence l’ap- 
plication aux navires de la législation du pays du pavillon. CO’est en vertu de cette 
législation que le capitaine exerce son autorité et qu’il la fait respecter. Le navire 
peut être un objet mobilier, un bien meuble, mais il est régi par des lois spéciales, et il 
est universellement admis qu’en haute mer, il doit échapper & tout contrôle autre que 
celui des autorités du pays du pavillon.’’ Loc. cit. note 139 above, at 18. See also 
St. Clair v. United States, 154 U. S. 134, at 152 (1894). 

161 U.N. Legislative Series, Laws Relating to Jurisdiction over Crimes Committed 
Abroad or on the High Seas (U.N. Doe. ST/LEG/SER. B/2) (1952), and Supplement 
(U.N. Doe. ST/LEG/SER. B/8) (1959). 

162 See, e.g., Colombos, op. cit. note 133 above, at 222; Smith, The Law and Custom 
of the Sea 61 (3d ed., 1959); Fenwick, International Law 311 (3d ed., 1948). 

A most recent confirmation of the competence of a state to apply its authority to 
events occurring on board vessels having its national character is provided by the decision 
in R. v. Governor of H. M. Prison Brixton, ex parte Minervini, [1958] 3 All E.R. 318; 
digested in 53 A.J.I.L. 447 (1959). An Italian national serving on board a Norwegian 
vessel murdered a fellow crewman during a voyage of the vessel and was subsequently 
arrested in England. In the ensuing proceedings, following a request by Norway for 
extradition on the basis of the Treaty of Extradition between the two countries, Lord 
Parker, C.J., ruled that the word ‘‘territory’’ as applied in the treaty should be in- 
terpreted as meaning ‘‘jurisdiction,’’ and consequently Minervini’s crime should be 
dealt with as if it had been committed in Norway. In conclusion, Lord Parker said: 
‘í Accordingly, it seems to me that it matters not in this case whether the ship was in 
the middle of the North Sea, in the territorial waters of Norway, in the territorial 
waters of this country or in the territorial waters of any other Power; the Norwegian 
government had jurisdiction, and that is sufficient to enable these proceedings to be 
brought.’’? [1958] 3 All E.R. at 321. 

With respect to aircraft Kamminga observes: ‘‘ With regard to breaches of discipline 
on board the aircraft, it is fairly generally agreed that these must be judged solely by 
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the Stote whose nationality the aircraft possesses. >? The Ajreratt Cotes | 
Coraccurl Air Tr: nsportation 34 (1953). For more detail see py. 153, isos 
9 Re statement, The Foreign Relations Law of the United States (Tentits< Tn i 
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} yde, Taternational Law 800-801 (2d rev. ed., 1945). 
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B. Claims Kelating to Events Not Affecting Publie Order of Ship 


It is obvious that with respect to the great variety of events, including 
both deprivations and agreements as well as dispositive acts and matters 
affecting personal status, many different states will make many different 
claims based upon many different justifications and that many of these 
claims will be well founded in community policy. The fect that events of 
this type occur on board ship is just one factor among many others relevant 
to allocation of competence, and the multiple principles of jurisdiction in 
public and private international law ascribe a varying importance to differ- 
ent factors in different contexts.*°* The state of national character may 
be accorded competence with respect to such events, but other states may 
be protected in a concurrent competence. This policy is relevant to each 
of the sub-categorizations of events which we have specified. 

The competence of the state whose national character the vessel possesses 
is asserted in categoric terms by many authorities. Thus Colombos states 
that ‘‘it is a generally recognised rule that the flag-State of the vessel is 
competent to deal with all matters civil and criminal, which originate in 
the ship’’ while on the high seas.*®” 

The competence of states other than the flag state has been asserted in 
countless instances on many different types of problems and this competence 
is commonly regarded as lawful when asserted under appropriate justifica- 
tion. Appropriate justification may be found in many different principles 
of jurisdiction, nationality, impact territoriality, passive personality, pro- 
tective, ‘‘act of state,’’ and so on. 


V. CLAIMS TO PROTECT COASTAL INTERESTS 


In lawful assertions of exclusive competence under international law a 
coastal state may apply its authority to the ships of any country. The 
importance of the national character of ships here is again to identify the 
states which may protect vessels against unlawful assertion of coastal 
eompetence. If a state’s authority to question the lawfulness of such 
assertions of coastal competence with respect to its ships may be denied by 
unilateral challenge, the inclusive rights of states would be left with little 
or no protection. If states attributing national character are denied 
competence to protect, the effective powers of the coastal state over not 
only its internal waters but its territorial sea and contiguous zones could 
bécome even more comprehensive and absolute. 


166 For an excellent survey of such relevant factors, see Lauritzen v. Larsen, 345 
U. S. 571 (1953), and Romero v. International Terminal Operating Co., 358 U. S, 354 
(1959). For a thoughtful discussion of the problem, consult Bickel, ‘‘The Doctrine of 
Forum Non Conveniens as Applied in the Federal Courts in Matters of Admiralty,’’ 35 
Cornell Law Q. 12 (1949); Gilmore and Black, The Law of Admiralty 46-47 (1957). 
See also 2 Rabel, Conflict of Laws 346-351 (1947). 

167 Colombos, op. cit. note 133 above, at 234. See also 1 Beale, A Treatise on the | 
Conflict of Laws 287-288 (1935). 
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On every specifice problem arising in each major subdivision below, the 
question is: Who can protect the vessel against abuses of coastal authority ? 
The advantage of easy identification of such a vessel is in the economy and 
dispatch with which the protecting state may be ascertained. Any pro- 
longed investigation of, or dispute about, the identity of the protecting 
state would seriously interfere with the smooth flow of ocean commerce. 
The importance of our detailed sub-categorization of problems is to indicate 
how frequent the occasion for protection may be and how vital are the 
interests at stake. 

Fortunately these preferred policies find universal acceptance in practice. 
The conelusiveness of a state’s attribution of national character has been 
carried to the extent of allowing a state to protect a vessel to which it, has 
attributed nationality even against a state whose individual nationals 
solely own and operate the ship.t® 


A. Claims Relating to Internal Waters 


The books are full of accounts of controversies between states regarding 
the exercise of state authority over foreign vessels in internal waters, most 
of them in connection with claimed exemptions from jurisdiction and prob- 
lems relating to the exercise of port authority over events aboard the 
vessel.'** In disputes such as these, the exercise of the protective function 
by protest against an alleged impermissible assertion of authority by the 
port officials becomes of very considerable importance. The identification 
of the state authorized to make this protest is determined, both by customary 
law and many explicit agreements, by the national character of the ship 
concerned.” The records fail to substantiate the notion that states are 
accustomed to deny objections by flag states to assertions of local authority 
on the ground that the flag-state connection with the vessel was not adequate 
to warrant the grant of nationality." To the contrary, in practice issues 
between territorial and flag states are commonly dealt with on the basis of 
the merits of the issue Involved, and states do not seek to deny the basis for 
the attribution of national character. 


163 Reference is made to the I’m Alone Case and the events connected with exclusion 
of trawling from Moray Firth, discussed above, pp. 62, 70. 

169 It is generally agreed that coastal states have full authority to prescrike ond 
apply policy to events on board vessels in ports, except as agreements may limit coastal 
discretion. See Jessup, The Law of Territorial Waters and Maritime Jurisdiction 144- 
194 (1927), and the numerous works there cited; Wildenhus’ Case, 120 U. S. 1 (1887); 
for more recent practice see 2 Hackworth, Digest of International Law 208-224 (1941) ; 
The Lone Star, 1947 Annual Digest 84-90 (1951); Master Amiruzzaman and Others v. 
The Crown, 1953 Int. Law Rep. 171-172 (1957); Silberwacht v. Attorney General, ibid. 
at 153, 154-155; and American Law Institute, Restatement, op. cit. note 163 above, § 34. 

170 Provision for competence over events on board foreign merchant vessels in port is 
commonly made in consular agreements. For illustrative provisions see U. S. agree- 
ments with the Philippines, Costa Rica, and the United Kingdom in 45 U.N.T.S. 38 
(1949), 70 ibid. at 50 (1950) and 165 ibid. at 152-154 (1953). 

71 See sources cited in note 169 above. 
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B. Claims Relating to the Territorial Sea 
1. Claims to Deny Access 


Since it has long been recognized that community use of the territorial 
sea of coastal states is often either virtually indispensable or convenient in 
very high degree, the promotion of inclusive interests of marked significance 
may be at stake in controversies concerning such an area.*™* The protection 
afforded by the flag states to vessels passing through the territorial sea 
against abuse from coastal authority serves, accordingly, not only to save 
a particular vessel from harm, but also to establish and maintain a struc- 
ture of prescription for protecting all who use the oceans. It is not sur- 
prising, therefore, that in this context the conclusiveness of the attribution 
of nationality is so taken for granted in the practice of states as to require 
no mention, much less emphasis.: In particular, the issue of innocent 
passage is highly crucial in the case of fishing vessels, both because the 
potentiality of Infringements upon coastal laws is so obvious, and because 
navigation close to the shore is peculiarly necessary for this type of craft. 
Yet one looks in vain for denials by the coastal state of the competence of 
the flag state to protect against coastal exercises of authority over those 
vessels. The issue is rather debated in terms of the actual interests at 
stake, and the procedural principles are taken for granted." 


2. Claims to Regulate Navigation of Shins 


Because coastal officials are more likely to know of the difficulties and 
dangers of transit through adjacent waters and the coastal state 1s most 
intimately affected by chronically unsafe conditions in such waters, it is 
clearly desirable that these officials exercise exclusive competence to regu- 
late navigation through the territorial sea. The practice of states thor- 
oughly accords with such policy and the importance of national character 
is again to Insure protection against abuses of authority.%° 


172 Denial of access may be absolute, as in denial of innocent passage, or qualified, as 
in denial of passage that is allegedly non-innocent, but we do not differentiate these 
claims here because policy for present purposes is unaffected by the difference. For 
prescriptive formulations see Art. 14 and Art. 16(3) of the Convention on the Territorial 
Sea and Contiguous Zone, in 2 Official Records 133-134; 52 A.J... 837, 838 (1958). 

173 The most important and authoritative secondary sources customarily used for 
reference upon territorial sea problems are: Fulton, The Sovereignty of the Sea (1911); 
Jessup, The Law of Territorial Waters and Maritime Jurisdiction (1927); Bustamante, 
The Territorial Sea (1930); 3 Gidel, Le Droit International Publie de la Mer (1934); 
Raestad, La Mer Territoriale (1913); and the compilation in Crocker, The Extent of 
the Marginal Sea (1919). 

174 Selak, ‘‘ Fishing Vessels and the Principle of Innocent Passage,’’ 48 A.J.1.L. 627 
(1954). 

175 Jessup, The Law of Territorial Waters and Maritime Jurisdiction 137-141 (1927) ; 
1 Oppenheim, International Law 495 (8th ed., 1955, Lauterpacht) ; Restatement, cited 
note 163 above, $ 36 (2) and Comment (e) to §36 at 111 and 113. 
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` € nupotiia de Navegación Nacional (Panama) v. United States, in Re oir at? 
ta 1, Americen and Panamanian General Claims Arbitration 765 ( 984) (Dejt. : 
ieie arbitration Series, No. 6); 6 Rep. Int. Arb. Awards 382 (1955); 28 AJ.LL, 
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the nationality of the ships concerned except where facts indicated the 
foreign registry was fraudulently obtained, as where there was knowledge 
of failure to comply with the foreign registration law.1*' The deference 
accorded to the foreign attribution of nationality in these instances is 
representative of state practice in this situation. 


5. Claims to Deny Access to Non-National Aircraft 


Access to airspace above the territorial sea is largely dependent upon 
special agreement.*®* Such agreements habitually accord access only to 
aircraft having the national character of the contracting parties. It will 
be recalled that the Chicago Convention provides in Article 17 that ‘‘ [a]ir- 
craft have the nationality of the State in which they are registered,” and, 
in Article 18, that an ‘‘aircraft cannot be validly registered in more than 
one State.”’ ' 


6. Claims to Exclusive Exploitation of Natural Resources 


There is. of course, no question that coastal states may exclude non- 
nationals from fishing in the territorial sea, and claims to exclude foreign 
vessels from this area are quite common.1** The chief dispute about these 
claims concerns the areas sought to be included within the territorial sea.1** 
As previously pointed out, Norway was careful to assert the right to protect 
its vessels against exclusion in the Moray Firth incident, when if was 
thought that the exclusionary authority might extend to the high seas, even 
though it was well known that the vessels were being used by British 
trawler owners merely to evade a British statute.: The United States, 
the United Kingdom and numerous other states have been quick to defend 
against suspected excesses of otherwise acknowledged coastal authority, but 
there is no practice of denying these assertions on the basis that the ob- 
jecting state had no authority to confer its nationality on the ships con- 
cerned,*#6 


C. Claims Relating to Contiguous Zones 


With respect to contiguous zones the policies specified above are even 
more important because assertions of authority under this concept may 
extend out over vast areas of the high seas and could cause immense disrup- 
tions in the processes of co-operative exploitation of the oceans. Vessels 
may avoid the internal waters of a state which abuses its authority over 
vessels, but on occasion the exigencies of navigation may require vessels to 


181 Jessup, op. cit. note 175 above, at 241-276. 

182 See Arts. 1, 2, 3, 5 and 6 of the Chicago Convention on International Civil Aviation. 
For details, see Wassenbergh, Post-War International Civil Aviation Policy and the Law 
of the Air (1957). 

183 Jessup, op. cit. note 175 above, passim; Riesenfeld, The Protection of Coastal 
Fisheries under International Law (1942); Leonard, International Regulation of 
Fisheries 9-11 (1944). 184 Leonard, op. cit. above, at 12-34. 

185 Fulton, op. cit. note 173 above, 721-728. 

186 Notes 203 and 204 below, and accompanying text. 
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could be no recovery for the vessel or cargo, but it did not follow that 
Canada was not entitled to extend its protection to the vessel and to collect 
for an illegal action causing harm to a vessel registered in Canada but 
having most intimate connection with the United States.1™ 


2. Claims to Exclusive Access to Fisheries beyond the Territorial Sea 


A limited number of unilateral claims of this type have been advanced 
by coastal states,¥9? but the most important attempts to establish this au- 
thority have been in the form of proposals for exclusive fishing rights in a 
contiguous zone which are explicitly coupled with proposals for extending 
the territorial sea a moderate distance.** At the 1958 Conference the 
suggestion which received the greatest affirmative response was that of the 
United States, calling for exclusive fishing rights beyond the territorial 
sea, “‘provided that such rights shall be subject to the right of the vessels 
of any State whose vessels have fished regularly in that portion .. .’’ to 
fish in the exclusive area. The conference records are barren of any 
suggestion that states might be authorized, if this proposal were adopted, 
to question the competence of the flag state to attribute its national ehar- 
acter to a fishing vessel. 


191 This case has been interpreted to stand for the proposition that the state may not 
extend ‘‘protection’’ where ownership and contro] rests in the hands of citizens of 
another state. See Watts, loc. cit, note 75 above. The confusion which led to this 
misunderstanding of the I’m Alone Case appears to arise from failure to note that the 
Tribunal, in refusing to require payment for the loss of the vessel and cargo, was merely 
giving effect to its finding of U. S. ownership and control by mitigating damages, as it 
suggested it could do in its Interim Report, but was not suggesting that Canada should 
refrain from pressing the claim, an alternative the Commissioners also thought might 
follow from this fact. Indeed, the requirement of payment to the Canadian Govern- 
ment would seem to underscore the right of that state to assert claims on behalf of 
vessels of its national character, irrespective of ownership. In any event, if the fact 
of American ownership and control had been thought to warrant denial of Canada’s 
right to press a claim against the United States, as Mr. Watts suggests the Commissioners 
decided, it is reasonable to suppose that the Commissioners could have found a better 
way to express this conclusion than in requiring the United States to pay Canada 
$25,000 for sinking the I’m Alone. 

192 Brazil and Yugoslavia (U. 8. Naval War College, International Law Situation and 
Documents 1956, 444, 500-501 (1957)); the claims of Chile, Ecuador and Peru are also 
illustrations, if one accepts the contention of these states that their 200-mile claims were 
not efforts to widen the territorial sea. 1 Verbatim Record of Debate in the 6th Com- 
mittee of the General Assembly 32 (U.N. Doe. A/Conf.13/19) (1957). And see 2 
Official Records 6-7, 32-33, 61-62, for statements by representatives of these states 
seeking to emphasize the ‘‘limited’’ authority claimed in the 200-mile zones. 

193 See Report of the First Committee, 2 Official Records 115. 

194 U.N. Doc. A/Conf. 13/L.29, in 2 Official Records 125-126. In Plenary Session this 
proposal received 45 affirmative votes, with 33 against, and 7 abstentions. 2 Official 
Records 39. The Canadian proposal, also providing for an exclusive fishing zone beyond 
the territorial sea but without mentioning a limit for the latter, was approved in the 
First Committee, and in Plenary Session received 35 favorable votes, with 30 against, 
and 20 abstentions. Ibid. 
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The importance of the conclusiveness of attributions of national character 
to fishing vessels is to be seen in the frequent practice, once a convention 
on conservation is agreed upon, of placing enforcement powers in the 
hands of officials of the flag state of a vessel suspected of violations.?™ 

Finally, attention may again be called to the 1958 Conservation Con- 
vention. As previously noted, the structure of the convention with respect 
to the invocation of authority for challenging the permissibility of proposed 
conservation measures depends largely on the national character of fishing 
vessels affected by such measures. Article 14 provides that for purposes 
of various articles in the convention dealing with the effects upon fishing 
vessels of an actual or proclaimed conservation program, ‘‘the term ‘na- 
tionals’ means fishing boats or eraft of any size having the nationality of 
the State concerned, according to the law of that State, irrespective of the 
nationality of the members of their erews.’’ °°? 


D. Claims Relating to the Delimitation of Boundaries 


If states which make questionable claims to the delimitation of water 
boundaries are conceded authority unilaterally to challenge the competence 
of other states to protect ships to which they have attributed their national 
character, such states might of course postpone indefinitely decision as to 
the legality of their questioned delimitations. This is the way the Anglo- 
Norwegian Fisheries ?™ Case came up, and there would indeed be no need 
for its clarification of fundamental policies, if it is made too difficult to test 
states’ exclusive interpretations of these policies. 

Numerous claims to exclusive fishing rights have, of course, affected 
foreign vessels and have been controverted on the ground that the area 
concerned could not lawfully be ineluded within the territorial sea or 
internal waters of the claiming state.?°* While these counterclaims, put 
forward in protection of inclusive fishing rights, have created very con- 
siderable dispute, none has arisen concerning the nationality of affected 
vessels. There is not the faintest sign of a practice of rejecting counter- 


201 Leonard, op. cit. note 198 above, at 38-39, 91, 111-112, 

202 2 Official Records 141. 

203 Judgment of Dec. 18, 1951, [1951] I.C.J. Rep. 116; 46 A.J.I.L. 348 (1952). 
Waldock, ‘‘ The Anglo-Norwegian Fisheries Case,” 28 Brit. Yr. Bk. Int. Law 114, 117- 
124 (1951), outlines the historical background of interference by Norway with foreign 
vessels. 

204 Indeed, practically all objections to exclusive fishing claims relate to the boundary 
problem. See Riesenfeld, op. cit. note 183 above, at 146, 157; Fulton, op. cit. note 173 
above, at 650-740. The North Atlantic Fisheries Case and the Anglo-Norwegian 
Fisheries Case both dealt principally with delimitation of sea boundaries. Difficulties 
over disputed extensions of the territorial sea so affected American fishermen that legisla- 
tion was adopted in 1954 for reimbursing fines imposed upon them when the United 
States did not recognize the rights asserted by the claiming state. 68 Stat. 883. 

Desirable community policy concerning the width of the territorial sea, with detailed 
examination of factors relevant to policy with respect to exclusive fishing rights, is dis- 
cussed in MeDougal and Burke, ‘‘The Community Interest in a Narrow Territorial Sea: 
Inclusive versus Exelusive Competence over the Oceans,’’ 45 Cornell Law Quarterly, No. 
2 (Winter, 1960). 
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io vonfer competence upon that state to apply authority to many dincics 
‘ypes of controversies?” ft would appear most compatible with ¢: + r» 

T harn ovious and eeonoinie exploitation of the oceans that sint- r 
csset wich authority, certainly in the territorial sea, only un ev Sos 
iemand ng vonditions.“"° It may be emphasized that. even tien .- tess 
assert competence to arrest ships for purposes of establishing j ocio. 
such as crtion necd not be regarded as a denial of the national -tecoes: 
of tis vessel. The only premise necessary to decision is that acco. ati 
thon aerionahity are more important. 

There is nu doubt that states are permitted by customary nte oi eme 
law io errest or detain vessels, Irrespective of flag, for the purpes: o° th 
oxersise OF judicial authority in application of local or fore an cele. i 
‘mon. The practice of states varies greatly on the eompete. cc icone 
ocal co rts over events occurring elsewhere involving foreign ves. © Sun 
stetes placine great emphasis upon the nationality of the parties : o<] 
ship,*°? and others entertaining suit merely on the ground of the onysiei 
rresene> of an asset." Despite this variance, the practie o ii 
heritin e states, extending judicial authority to events oceurring copy Poo 
on the slobe. has not been suecessfully protested by other state. goco in 
douhtecly falls within the limits of permissible competence *" ou e 
United States, for example, ‘‘The courts of the United States take jurise 
tion. susjeet to some reservations imposed by their own apphiatii i o° <l 
icetrin of forum non conveniens, of suits on maritime claims ar wie et 


a 


o 


-We T, Private International Law 64-72 (2d ed., 1950); Dicey’s Ciri <0 0 aa 
219 214 (7th ed., gen. ed., Morris, 1958). 

“03 Jes up, ‘‘Civil Jurisdieiion over Ships in Innocent Passage,’ 27 AJ Ada « 
(1933). Art. 20(2) of the 1958 Convention on the Territorial Sea and C wtiraw i: Zo 
oroviies for a very limited constal competence to levy execution upon or tom: ¢{na% 
ĉon ei il proceeding while it is merely passing through the territori l s mtii 
“i icgzpoints. 2 Official Records 134; 52 A.J... 839 (1958). 

w Wei, op. cit. note 205 above, at 54, 60-61; Coffey, ‘‘ Jurisdiction ever Voreiene 
im Acmi-ally Courts,’ 13 Calif. Law Rev. 93, 99 (1925). 

We if. op. cit. note 205 above, at 74; Robinson, Admiralty Law 14 29 (1950 
“ce”: yd ret, above, at 94. 209 Coffey, loc. cit. 


t 
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of transactions and occurrences anywhere in the world.’”?° In England 
the mere presence of a vessel in an English port is sufficient to found 
jurisdiction of the courts.?™ 

In contrast to customary international law, which imposes no limit, 
certain agreements concerning the arrest of vessels for specific maritime 
claims may make the matter of the national character of a ship important 
in their application. Thus the International Convention Relating to the 
Arrest of Seagoing Ships limits the scope of the claims for which vessels 
may be arrested, and those benefits of the treaty extend only to vessels 
flying the flag of contracting states. Vessels flying the flag of non-con- 
tracting states may be arrested for any claim permitted by the law of a 
contracting state in accordance with general maritime law.?! 


VII. CLAIMS WITH RESPECT TO EVENTS PRIMARILY AFFECTING VALUE 
PROCESSES WITHIN TERRITORIAL COMMUNITIES AND NOT DIRECTLY 
RELATED TO THE ENJOYMENT OF THE HIGH SEAS 


In addition to the above-mentioned claims which states make against 
each other about interactions directly affecting their common enjoyment and 
shared competence over the oceans, states also make a great many claims 
about interactions which only indirectly affect such enjoyment and com- 
petence. These claims include those relating to agreements and depriva- 
tions in many different value processes in their territorial communities, 
claims concerning activities of private associations seeking wealth and 
other values by operations and transactions across state boundaries, claims 
with respect to family relationships, claims relating to management of re- 
sources, and so forth.?! 

Sometimes states having effective control over persons or property make 
direct claims against other states or the general community of states to 
prescribe and apply policy to certain particular events,™* but on other 
occasions, when not disposing of immediate effective control, a state may 
make claim against other states, who do have such control, to defer to, or 
honor, its authority over the events in question.* These two different 


210 Gilmore and Black, The Law of Admiralty 46-47 (1957). 

211 Wolff, op. cit. note 205 above, at 74; Dicey, op. cit. note 205 above, at 213-214; 
Coffey, loc. cit. note 207 above, at 94. 

212 Arts. 1 and 8. The text of the treaty is in U. S. Naval War College, International 
Law Situation and Documents 1956, 566 (1957), and 53 A.J.I.L. 539 (1959). 

218 More specific illustration would mention, for instance, the effects of contracts and 
torts occurring within another territorial community, taxation of nationals and non- 
nationals, labor-management relations, and entry of persons and goods. 

214 This involves a claim not only to apply policy but also a claim to decide that it is 
local policy which is applicable. The general subject matter embraces all of private 
international law. See, generally, Wolff, op. cit. note 205 above; Katzenbaeh, ‘‘Con- 
flicts on an Unruly Horse: Reciprocal Claims and Tolerances in Interstate and Inter- 
national Law,’’ 65 Yale Law J. 1087 (1956); Ehrenzweig, Conflict of Laws (1959). 

215 Comment, ‘f ‘Act of State’ Immunity,’’ 57 Yale Law J. 108 (1947-1948); 
Wolff, op. cit. note 205 above, at 249-274; Comment, ‘*The Jurisdictional Immunity of 
Foreign Sovereigns,’’ 63 Yale Law J. 1148 (1954); Katzenbach, 65 ibid. at 1128-1132 
(1956). 
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ads of elaiius may, of course, be contraposed by different ‘states in ore 
end the same controversy, and decision may require choice between the 
dire v opposing assertions of authority for preseription or application 
eae are 

The p'imary demands by states having some effective control over 
‘elevent persons or property to prescribe and apply policy to particular 
everts a'e asserted with respect to both events occurring within i} +r 
territery and events occurring beyond such territory. Concerning eveits 
which occur within their territorial boundaries, states quite naturally seex 

» pr tec their resource base and the integrity and efficiency of their m- 

rrol! vi tue processes, Concerning events occurring beyond t!.eir boung 
ories, vota es may make claim, as we have already seen in the discussion of 
fer eticas directly affecting shared use of, and authority over, the oceans. 
‘) preet national vessels wherever they may be, and to protect « rtal i 
uiteresis regarded as universal to all mankind, such as the suporession of 
oirecy. States may also make claim, in the context of interactions whi. 
have but incidental impact on common use of, and competence over, ocean 
uregs, to protect the territorial base or community processes frem exterra! 
attaek or deprivation, to protect substantial state interests {as in the 
integrity of their currency) against external injury, to contol and ty 
opotee’ sidividual and corporate nationals while abroad, and ‘o j>vourte 
Mmudaime ital community interests shared by all peoples, such as assuriny 
-omt an'e with prescriptions about resort to, and use of, voercior. 

Th tn portant interactions giving rise to all these claims obviously jan, 
nave Cite ‘ts, Varying in scope and intensity of impact, upon several tir- 
eifortal communities. The most general community objective is, accor 
‘ely, thet of allocating competence to prescribe policy among the atiected 
states “na a way to maintain the efficacy and substantial fairness both cf tie 
vuthorita ive power processes by which control over value chaners js 
exercised and of the interdependent social processes of whiei the pre- 
vipliatine events are but one segment. Professor Yntema has phrased tie 
poini sue ‘inetly: 


In a highly integrated world economy, politically orga uze m a 
diversity of more or less autonomous legal systems, the function »' 
coufl'et rules is to select, interpret and apply in each case the par 
t-ulor local law that will best promote suitable conditions of inter- 
stulte and international commerce, or, in other words, to -nediate 1. 
the cuestions arising from such commerce in the application of lecei 


being ° 
The ‘*csscutial policy considerations peculiar to conflicts law’’ he subsumes 
under the principles of ‘‘security’’? and ‘‘comparative jJustice.’’ 7!" The 
latter relers, presumably, to such standards as those embodied in the 
‘amiliar eneral principles of law recognized in mature legal systems. Con- 
crete implementation of these policies in the immediate context eleariv 


we Yi tero, The Objectives of Private International Law,’? 35 Canadiin Bar Rov. 
gs tot i te 217 Ibid. at 735. 
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requires use of a multifactor analysis which will permit appropriate weigh- 
ing of all considerations relevant to identification of the local policy which 
will ‘‘best promote” the end in view. The fact that the attribution of 
national character by one state to a ship is but one factor to be taken into 
account in this process does not mean, it must be emphasized, that national 
character is not a most important factor bearing upon policy, nor does a 
determination that national character is not conclusive of decision constitute 
a denial of the exclusive competence of the flag state to attribute its na- 
tionality. In sum, appropriate mutual tolerance requires that states 
exercise a very delicate discretion in their application of local policy in 
situations in which national character is a relevant factor, even in problems 
of this type. 

The practice by which states make these indicated policies effective with 
respect to events which have simultaneous impact upon different territorial 
communities, and also indirectly affect use of the oceans, is, of course, 
written large and often both in judicial decision and in the observations 
of commentators upon private international law and admiralty. Detailed 
recapitulation of familiar knowledge is unnecessary. For succinct but 
expressive summary of the considerations which characteristically move 
decision-makers when faced with problems of this type, the opinion of 
Mr. Justice Jackson in Lauritzen v. Larsen is already considered classic: 


International or maritime law im such matters as this does not seek 
uniformity and does not purport to restrict any nation from making 
and altering its laws to govern its own shipping and territory. How- 
ever, it aims at stability and order through usages which considera- 
tions of comity, reciprocity and long-range interest have developed to 
define the domain which each nation will claim as its own. Maritime 
law, like our municipal law, has attempted to avoid or resolve con- 
flicts between competing laws by ascertaining and valuing points of 
contact between the transaction and the states or governments whose 
competing laws are involved. The eriteria, m general, appear to be 
arrived at from weighing of the significance of one or more con- 
necting factors between the shipping transaction regulated and the 
national interest served by the assertion of authority. It would not 
be candid to claim that our courts have arrived at satisfactory stand- 
ards or apply those that they profess with perfect consistency. But 
in dealing with international commerce we cannot be unmindful of 
the necessity for mutual forbearance if retaliations are to be avoided; 
nor should we forget that any contact which we hold sufficient to 
warrant application of our law to a foreign transaction will logically 
be as strong a warrant for a foreign country to apply its law to an 
American transaction.*"® 


Similarly, Mr. Justice Frankfurter, in Romero v. International Terminal 
Operating Company, offered comparable formulation in referring to ‘‘the 
accommodations that become relevant in fair and prudent regard for the 
interests of foreign nations in the regulation of their own ships and their 

218 345 U. S. 571, 582 (1953); 47 A.J.I.L. 711 (1953). For discussion generated by 


this decision, see Gilmore and Black, The Law of Admiralty 386-394 (1957). See also 
2 Norris, The Law of Seamen 348-361 (1952) and 1958 Cumulative Supp. 147-149. 
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voo ‘ional. and the etřect upon our interests of our trese me i 
vet oa fe interests of foreign nations, ’’ °° 
Vo IL CLAIMS RELATING TO MODALITIES OF PROOF OF TH N MION w 
CHARACTER OF SHIPS 


a the ect of a state in attributing its national characte 1° . ` 
‘ie sa s Ruportaai in all instances in which the nationel charette u 
vcs f i, either controverted or question is raised about the rel ynan» ’ 
ccoo of that national character. With respect to the 1iodriet. < 


i c: this act, relevant policy considerations embrace two: r 
> ost: fiesti, the interests of all parties, both claimants an clu 
i’ ridiitenance of secure, economie and quick methods for est: - 


‘ry vt of attribution; secondly, the interests of states other °. « 
at tiouting state, and non-state parties, in a record of attributions ect. | i 
‘Oo vit them on notice. Notice is indispensable both to prover’ ce 
zu locutions and to protect parties from being taken by surpris m 
‘ve s~netious., Of the various modalities suggested for proof o. at’ | ..‘ 
“wir as registration, flag and documentation, registration woul. crp’ 
ʻo ix tle most economie alternative. It is least susceptible o’ frovia o 
uuau ation. Flaes, in contrast, can be run up and down wih cee 
sp. end documertation can be easily falsified; hence neither ‘lie s: 
> ow ‘ation would seem to guarantee the desired degree of certa vx 
“is ine the ect of attribution and in identification of ‘he w1: 
d.etor os the vessel. None of the many suggested relervve s r: 
zoy. ue link, it may be noted, have any bearing, reliable or unreliavs:, n x, 
h~ ‘ass of proving a state’s act of attribution of national characte: 1 
ips ‘tegistration should be accompanied, as it customarily cs. h 
avs ies tation, and every precaution should be taken against fa eatr. 
neatetion, When discrepancy appears between registration avl eti 
wenteticu, the former, because of the greater reliability it afiore. sno h 
prevail, 


ai. Cltims with Respect to Registration 


FT 


no best evidence of the surpassing reliability of registration ase puys 
o2 provi national character may be found in both the universal iy o’ t 
274% Ct. 468, 486; 358 U. S. 354, 384 (1959). 
T> imoaet of the genuine link requirement upon application of Arner. coets 


“octe fu fonigi flee vessels is being contested by labor and shuip-ovmi» ia: 
~o ' uc vudum to the Department of State and to the General Counsel o” the Nia 
ob, a ‘tions Boarl from the American Committee for Flags of Necessity, Oot. 0: 
95° So, for reply to this Memorandum, Reply Brief of Charging Pirty 1) Wies 


Lide- Kr: it and Steamship Company, Ine. and Seafarers’ International Union of No3 
tig ies, Atlantie and Gulf Distriet, AFL-CIO, N.L.R.B. Case No. 15-CA-1!%4, datec 
tt “oda, 
i n xeeleut, comprehensive inquiry into the problem of American li bor vos a. 
2 coavenicuce, with explicit weighing of inclusive and exclusive intevest~, > 
‘wn 4, ** The Effect of United States Labor Legislation on the Flag o” Conven enos 
“’ R aatation of Shipboard Labor Relations and Remedies Against “hor -ii 
“x 1 a," 69 Yale Law J. 493 (1960). 
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use?” and in the unquestioned success of the maintenance of community 
policies which states have thereby achieved. 

Registration was practiced, one author asserts, as early as in the days of 
ancient Rome.?*! In its modern sense its appearance is usually associated 
with the Navigation Acts of the 17th century which made registration of 


Doy 


British ships compulsory.*** It is significant that one of the first statutes 
of the young American Republic was the Registry Act of 1792, providing 
for registration, enrollment and licensing of vessels.: The Supreme 
Court of the United States, in the case of The Mohawk, interpreted the 
function of registration in these words: 


The purpose of a register is to declare the nationality of a vessel 
engaged in trade with foreign nations, and to enable her to assert that 
nationality wherever found. The purpose of an enrollment is to 
evidence the national character of a vessel engaged in the coasting 
sae or home traffic, and to enable such vessel to secure a coasting 
icense.” 


The practice of registration is so universal? that among the relevant 
statutes of sixty-five different countries reproduced in the U.N. collection of 
laws concerning the nationality of merchant vessels, not a single one can 
be found which does not require at least some kind of registration.?** The 


220 With respect to state vessels, those engaged in commerce are, of course, registered, 
whereas warships are recorded in special naval lists. 

221 Williams, ‘‘ Function of Evidence in Roman Law,’’ 20 Law Magazine & Review 73 
(4th ser.), quoted in Rienow, op. cit. note 143 above, at 155. 

222 Abbott, A Treatise on the Law Relative to Merchant Ships and Seamen 35, note 
(e) (1822); Desjardins, Introduction historique à 1’étude du droit commercial maritime 
157 (1890). For details with respect to these Navigation Acts see Reeves, History of the 
Law of Shipping and Navigation (1792). A eritical appraisal of the human and other 
factors behind this British experiment is provided by Harper, The English Navigation 
Laws (1939). 

223 The current text provides: ‘‘ Vessels registered pursuant to law and no others, 
except such as shall be duly qualified according to law for carrying on the coastal or 
fishing trade, shall be deemed vessels of the United States, and entitled to the benefits 
and privileges appertaining to such vessels .. .’’ 46 U.S.C. § 221 (1952). 

In the Merritt Case, the Supreme Court of the United States unequivocally declared: 
‘(The Merritt is not a vessel of the United States....[T]hat she was owned by citizens 
of the United States did not make her a vessel of the United States. By the statute 
of 1792 only ships which have been registered in the manner therein preseribed shall be 
denominated or deemed vessels of the United States, entitled to the benefits or privileges 
appertaining to such ships. There is no allegation that the Merritt had been so 
registered.’’?’ 84 U. 5. (17 Wall.) 582, 585 (1873). 

22470 U.S. (3 Wall.) 566, at 571 (1865). 

225 Thus Higgins observes: ‘‘La seule condition qui soit généralement exigée dans 
tous les pays, c’est l’inseription du navire sur le registre tenu par les autorités désignées 
à cet effet....’’ Higgins, ‘‘Le Régime Juridique des Navires de Commerce,’’ 30 Hague 
Academy Recueil des Cours 21 (1929, V). Similarly, Diena, at one time Vice Chairman 
of the League of Nations Committee for the Codification of International Law, ‘‘ Prin- 
cipes du Droit International Privé Maritime,’’ 51 Hague Academy Recueil des Cours 409, 
at 426 (1935, I). 

226 United Nations Legislative Series, Laws Concerning the Nationality of Ships (U.N. 
Doe. ST/LEG/SER.B/5) (1955), and Supplement to Laws and Regulations on the 
Regime of the High Seas and Laws Concerning the Nationality of Ships 113 et seq. 
(U.N. DOC. ST/LEG/SER.B/8) (1959). 
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only impcrtant difference in this respect between states conceras the 
teunage o: the vessels which must be registered, minor craft not intended 
for ocean navigation being usually exempted. As already indicctec, 
nimerous multilateral and bilateral international agreement; «contar 
reference to registration as a mode of ascertaining the vessels to whic1 
they apply." Thus, for example, the Load Line Convention of 1939 prc- 
vides in Article 3(a): 


A sip is regarded as belonging to a country if it is registered by tue 
Government of that country.°** 


‘t məy be of interest to note that at the Twenty-First Session of the 
i;sterpatioial Labor Conference, the supreme body of the Internati mal 
osor Orcanization, a special committee was appointed to search for the 
“most appropriate criterion for the demarcation of the scope as reguras 
vessels of international Conventions defining standards to be enforced on 
board in the public interest.’’**° This committee found ‘‘regis‘ration as 
tho most appropriate criterion,’’ °° which resulted in the inclusion cf this 
standard in five maritime labor conventions adopted at that session. Jir. 
C. W. Jenks, a high official of the International Labor Organization, com- 
menting uson the work of the Twenty-First Session, after a careful survey 
o’ international practice, concluded that ‘‘in view of the desirability of 
securing tue greatest possible uniformity’’ with respect to the determina- 
ting of vessels for which parties to the I.L.O. conventions assume re- 
sponsibility, ‘‘registration will perhaps commend itself as the most satis- 
feetory er terion.’ '* 

Rezistretion serves, as pointed out above, still another highly mpurrant 
purpose, comparable to that served by public books about land, as eon- 
clasive and reliable evidence of various private rights in the ship. As an 
illustration we quote from a Swedish statute of 1891: 


Similarly iviation statutes of numerous countries require registration. Thus tue Air 
Transport Act (Luftfahkrgesetz) of Austria of Dee. 2, 1957, provides in Art. 15 (1): 
‘‘Sont de nationalité autrichienne tous les aéronefs eivils enregistrés au registre des 
“ronefs ($ 16) ainsi que tous les aéronefs de J’Armée fédérale. Us doiven‘, porter les 
venes distin ‘tifs autrichiens.’’ 12 Rev. Francaise de Droit Aérien 358, 362 (1955S). 

“27 Jt vill be recalled that countless international treaties of commerce and navigatio 
ucveept tke aseription of the party’s nationality to a vessel as conclusive. ilowover, in 
“ume postwir American commercial agreements there is a clause which allows the con- 
treeting parties to deny the benefits of the agreement to companies in whi«h the ceon- 
irollirg interest belongs to nationals of a third country, not a party to the agreeme. 
(irmeuting upon the meaning of such a clause, Mr. Walker, an official of the Depart- 
ment of Sta’e, observes: ‘It cannot be invoked in a manner to deny recognition of un- 
tienality aml legal existence, or of access to courts, regardless of the doriimant real 
interests in the company.’’ Walker, ‘‘Provisions on Companies in United S‘ates 
Commercial Treatiey,’?? 50 A.J.I.L. 378, 388 (1956). Mr. Walker even suggests that 
ih: policy o° eonelusiveness has proved so advantageous with respect to ships that it 
might be appropriately employed in greater degree with respect to companies. 

“<8 & Hudson, International Legislation 639 (1936). 

.-3 Jenks, ‘* Nationality, the Flag and Registration as Criteria for Demareating the 
Scene of Maritime Conventions,’’ 19 Journal of Comp. Leg. and Int. Law 245 (1987). 

250 Jbid. 231 Ibid. at 252. 
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Article 2. A register shall be kept of all Swedish ships of 20 tons 
Register burden or upwards intended for use in merchant shipping 
or for the conveyance of passengers and shall contain for each such 
ship all the details which are deemed requisite for its identification, as 
well as information respecting ownership, the nature of the acquest by 
the registered owner and the time when the ship was registered or 
when change of ownership was entered; and a certificate shall be issued 
to every ship when entered in the Register, and such certificate shall 
accompany the ship. 

When an application for the registration of a ship is made, a cer- 
tificate shall be produced showing when, where, and by whom the ship 
was built, or, in the event of the ship having been foreign property, 
it shall be proved that the right of the foreign owner has been trans- 
ferred to the person requiring to be registered as owner thereof. On 
the registration of a ship a certain number shall be allotted to the 
ship, and that number may not subsequently be altered or allotted to 
any other ship... . If notice is given of a change in the ownership of 
a ship entered in the Register, but if it is found that the alleged owner 
thereof cannot be entered in that capacity, an entry shall nevertheless 
be made in the Register setting forth his name, the nature of his 
acquest, and the date of the notice so given. No ship entered in the 
Register may be removed from the same except when the ship has been 
lost, or broken up, or otherwise destroyed, or may, in accordance with 
(article 258) be considered lost, or, after having sustained damage, is 
condemned, or has ceased to be Swedish.**? 


At the 1958 Geneva Conference on the Law of the Sea, Mr. Breuer, a 
delegate of the German Federal Republic, stressing the desire of his govern- 
ment to attain an ‘‘exact definition’’ of the genuine link, made this ob- 
servation: 


Rules should be drawn up concerning the registration of ships, for 
it was registration which established the link between State and ship.?*° 


232 Laws Concerning the Nationality of Ships, op. cit. note 226 above, at 162-163. 
The Chinese Shipping Registration Act of 1930 (as amended in 1946 and 1947) is even 
more explicit: 

‘‘Artiele 2. A ship shall be registered by the shipping office of its home port. 

‘Article 3. All matters relating to the preservation, creation, transfer, variation, 
limitation, disposal or extinction of the following interests in ships shall be registered: 

(a) Ownership; 
(b) Charges; 
(c) Charter. 

‘í Article 4. A registerable claim relating to a ship shall not lie against a third 
party unless it has been registered.’’ Ibid. at 24. 

Compare also corresponding acts of Finland (p. 50), Greece (p. 68), Ethiopia (p. 47), 
Norway (p. 124). 

233 4 Official Records 67. It is possible that the International Court of Justice may 
give an opinion on the significance of registration for national character in connection 
with the decision of the Inter-Governmental Maritime Consultative Organization 
(IMCO) on constituting its Maritime Safety Committee. The IMCO decided at its 
inaugural session in 1959 that for purposes of membership on this Committee the re- 
quirement of its constitution that at least eight members must be the ‘‘largest ship- 
owning nations’’ was not te be interpreted to refer to the amount of tonnage registered 
but rather to the amount of tonnage owned by a state or its nationals. The practical 
effect of this decision was to exclude Panama and Liberia from membership on the 
Committee. The IMCO then agreed to ask the International Court for an advisory 
opinion on the question whether the Committee had been constituted in accordance 
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Taf tun ttely, this sound suggestion for determining the national chovert: > 
yosols was not accepted in the Convention on the High Seas. 


B (le vrs woth Respect to Documentation 


Tocas of a stete attributing its national character to a vesse ic ox 
wss po registration is commonly recorded in documents kept œ noe?’ 
suevo se. The importance of this documentation as convenici t ¢ u enes 
ae Peeistr ition is attested again by practice centuries old. Thus the T eaty 

2¢2-e ond Friendship of 1667 between Great Britain and Spat eters 
i  ( Ssport or s-‘a-papers’’ which vessels of the contract aw w “in, 
too kep on board to be protected from ‘‘molestation.’° ** Bpr uuh., 
t T vaty of Navigation and Commerce coneluded in 17°83 >% 
‘aw aid England, reference is made to a ship's ‘‘sea letters o pess 
ris a a mode of attesting the national character of the vessels lou: 
‘y iy ih parties. References to a ship’s documents as cvid ne t” %4, 
tive] character can be found in countless subsequent bilstern" « ¢ 
Teton] agreewents concluded by many other states, includ. on: 
ze: .reities folowing World War I. Gidel cites the follo yin cs ¢ 
Cypieol example of a provision relating to documentation in traties eri 
ciudad be ween France and a number of other states: 


La nationalité des navires sera reconnue par les deus HPs os: 
wom ment auc lois et règlements de chocune d’elles et sere Cir. at 
« “els les documents ct patents se trouvant à bord et établis war iss: 
a arches compétentes.. 
© e «vat practical importance of doeuments is illustrated by a dee +icen o` 
‘.o iate L States Supreme Court in the Herritt case, a controversy n 
V©vate ai American-owned, foreign-built vessel without documents 
‘es coga ced in commerce between Canada and the United States 
ost co Hant bluntly declared: 


The ease does not show that the Merritt has any of the evidevcces ei 
neing a British ship. She produces no register, or certificate, or ocu 
wat of any kind to entitle her to make that claim... 

“he documents a vessel carries furnish the only eviderce of ber 

aio vality.?? 
/ vess I without documents can hardly engage in any kind or a.u1' 
activity; ` it may not only be denied entry to foreign ports, bit i ‘tts 


serious risk of being suspected of piracy.*"? 


et rae nent — - = 





— NOOO eee — 


TACO Convention bee Jessup, ‘The United Nations Confer ne ja’. a 
tH son, 7 59 Columlir Law Rev. 234, 257 (1939). 
~- > (na mers, A Collection of Treaties between Great Britain and Other Powei: 
vt E 6 1790 Y, 235 2 ibid. at 404. 
- 61 Cide, ap. cit, note 173 above, at 89-90. 
Pst P, 4. (17 Wall.) fs2, 5&7 (1873). 
+ * * G of the Shipping Act of Japan of 1899, amended to 1954, contains a iypa ! 
‘hoo tl UL bo Jopancse ship may wear the Japanese national flag or `e ovo nist 
> ‘ 9  rtificate oi satiouality ... has been applied for and obtain d.?? Sow- 
Le x ve Nuotionshty of Ships, op. cit. note 226 above, at 91. 
© tak , op. et, note 173 above, at 84. In Badger v. Gutierez, Mr. Justice Miller 
wow? H 7 to be undevsiood that every vessel of the United States, which is afoot, Is 
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Each state is free to determine for itself the number and character of 
ship’s documents.**° In time of peace such documents enjoy international 
recognition and will in nearly all cases be sufficient and reliable proof of 
the true national character of the vessel.241 Moreover, as the case of The 
Vargimus illustrates, the state which has issued the documents in proof of a 
ship’s national character is appropriately regarded as the sole judge when 
it comes to deciding whether they have been lawfully obtained. 

Despite the admitted practical importance of documentation, the ease 
of falsification and alteration suggests that documentation alone ought not 
to be regarded as determining national character. Yet this seems to be the 
import of the 1958 Convention on the High Seas, which provides in Article 
5, as did the recommendation of the International Law Commission, that: 


1. Each State shall fix the conditions for the grant of its nationality 
to ships, for the registration of ships in its territory, and for the right 
to fly its flag. Ships shall have the nationality of the State whose flag 
they are entitled to fly. 


After reference to a ‘‘genuine link,’’ the article continues: ‘‘Each State 
shall issue to ships to which it has granted the right to fly its flag docu- 
ments to that effect.’’ 

Although by no means unambiguous, since the first sentence appears to 
envisage conditions for the grant of nationality other than the right to fly 
the flag, the meaning of this appears to be that ships must be regarded as 
having the nationality of the state issuing documents that a ship is entitled 
to fly the flag shown. The documents are thus not merely made evidence 
of the attribution of national character; they appear to be considered con- 
elusive of that question. 


C. Claims with Respect to Flag 


The most conspicuous evidence of the attribution of national character 
to a vessel, though obviously it cannot be conclusive, is the display of a 
national flag. It is well established in the customary law of nations that 
each state has full freedom in deciding what shall be its national colors 
and who shall be accorded the right to fly its flag.** It is an equally 


bound to have with her, from the officers of her home port, either a register or an en- 
rolment. ... If found afloat, whether by steam or sail, without one or the other of 
these, and without the right one with reference to the trade she is engaged in, or the 
place where she is found, she is entitled to no protection under the laws of the United 
States, and is liable to seizure for such violation of the law, and in a foreign jurisdiction 
or on the high seas, can claim no rights as an American vessel’? 111 U. S. 734, at 
736-737 (1884). 

240 Colombos, op. cit. note 133 above, at 221; Fedozzi, ‘‘La Condition Juridique des 
Navires de Commerce,’’? 10 Hague Academy Recueil des Cours 5, 49-50 (1925, V); 1 
Oppenheim, op. cit. note 175 above, at 596. 

241 One of the reasons for the high reliability of ship’s documents is the severe 
penalties which national shipping laws provide for fraudulently obtaining and falsify- 
ing such documents. 18 U.S.C. § 507 (1958); 46 U.S.C. $ 60 (1952). 

242 1 Oppenheim, op. cit. note 175 above, at 595; see also decision in the Montijo 
dispute between the United States and Colombia, 2 Moore, Digest of International 
Arbitrations 1421 (1898), diseussed below, p. 113. 
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cymliv established rule of customary law that every vessel sai ine on ihe 
Moh seas and entering foreign waters must fly a flag belonging to a state. 
Most national shipping laws expressly impose the duty upon all registered 
vesscl: te fly the flag of the state of national character. Thus, the Isract 
Ships (Nationality and Flag) Ordinance of 1948, Article 34a,, ree''s: 


E very ship registered in the State of Israel shall have th? riehi anu 
the duty to fly the flag of the Merchant Marine of the State of israel?” 
The Geneva Convention states that ‘‘each State shall fix the conditiots . . 
“oy the right to fly its fag” and requires that ships must sail ‘under the 
vc e one State only.” 
Iv iev of both the ease with which flags ean be changed end wsto-« 
xp’r1enve providing numerous examples of abuse of flag, the flas oe 
“shes on y a prima facie outward evidence of a ship’s national charocicr; 
it is not conclusive.” Smee on the high seas the flag will in most eascs 
be accep ed as a correct indication of a ship’s national character, state." 
regulations concerning the use of a national flag provide severe penali cs 
ror wuavful use of the national flag. Thus the British Merchant Sh p 
ping Act 1894, declares in Section 69(1): 


If a person uses the British flag and assumes the British nation al 
eharicter on board a ship owned in whole or in part by any 1 rsors 
not ualified to own a British ship, for the purpose of makiig toe skio 
a ypecar to be a British ship, the ship shall be subject to forfettur.... * ~ 


rhe abuse or unauthorized use of a flag is treated in most couutri’s cs 2 
eriminal ofiense.?*® 


D. Cloims with Respect to Name of the Vessel 


Even he name of a vessel is considered important for purposis of 
wientifiestion both on the high seas and in foreign waters, as well is icr 
registrat‘on. The change of a ship’s name is in all maritime countrics a 
matter v hich requires authorization of a responsible state organ, Un- 
euthorizcd change of a vessel’s name results in severe penalties ancl. fcr 
example, as provided in the Shipping Act of Chile, may result in the sbi» 
Being deprived of its national character.*47 The statement by Dppouhe w 
well expresses the practice of the majority of states in the matter: 


Every State must register the names of all private vessels saline 
under its flag, and it must make them bear their names visibly sc that 
every vessel may be identified from a distance. No vessel mey be 
«loved to change her name without permission and fresh registra. 
tion. * 


24. Laws Concerning the Nationality of Ships, op. cit. note 226 above, at S6. 

244 Thus, Higgins says: ‘‘Le pavillon n’est que le signe évident de la nationalité du 
unvire, 1l ne suffit pas pour la prouver.’’ Higgins, loc. cit. note 225 above, at 29. 

24 Lews Concerning the Nationality of Ships, op. cit. note 226 above, at 184. 

215 Color hos, Internetional Law of the Sea 218 (8rd ed., 1954). 

wa" At. 10(2), Shipping Act, 1878. Laws Concerning the Nationality of Ship., o. 
e’, nets 2 6 above, at 20. 

21:1 Op wenheim, op. cit. note 175 above, at 597. 
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The mere exhibition of a name quite obviously offers no conclusive evidence 
of a ship’s national character and has never been so regarded. 


E. Claims with Respect to “Genuine Link”? 


It is most unfortunate that the Geneva Convention on the High Seas, 
though it introduces, in the requirement of Article 5 that ‘‘there must exist 
a genuine link between the State and the ship,” a wholly new provision 
hitherto unknown either to the customary and treaty law of the sea or to 
the national shipping laws of any particular country, nowhere attempts 
to define what is meant by ‘‘genuine link” or to indicate by what pro- 
cedures a definition might be attained. It is hardly less unfortunate that 
when one turns to the immense volume of travaux préparatoires, including 
both the proceedings of the International Law Commission and the pro- 
ceedings of the Geneva Conference itself, one finds only darkening confusion 
mounted upon darkening confusion. The fact that so many of the world’s 
experts on maritime law, having such extended opportunity to engage in 
clarification, made so little contribution to creating an unambiguous, work- 
able reference for the words ‘‘genuine link’’ suggests that rational reference 
may be hard to come by. Indeed it remains for anyone even to suggest, 
much less clarify, an unambiguous reference for the words which cean be 
regarded as either adequately serving the necessary function of evidencing 
states’ attributions of national character or expressing acceptable policies 
for overriding states’ attributions in the inclusive interests of the general 
community of states. 

The earliest proposals made in the International Law Commission to 
limit the competence of states to attribute their national character to vessels 
ean be found in the first report of the Special Rapporteur: 


The attribution of an identity and a nationality to sea-going ships is 
the corollary of the principle of the free use of the high seas. Gen- 
erally speaking, it is for every sovereign State to decide to whom it will 
give the right to fly its flag and to establish the regulations governing 
the granting of the right. In order that the legislation of a State on 
this subject should be effective, in all circumstances, however, it should 
not depart too far from the principles which have been adopted by 
the greater number of States and which may therefore be considered 
to constitute an element of international law in that connexion.**® 


By the time the Special Rapporteur presented his second report in 1951, 
what a year earlier constituted only ‘‘an element of international law” 
had become a set of ‘‘principles that have been adopted by nearly all 
States” and ‘‘ ‘constituting the basis of the international law on this 
matter.’ 750 According to this report, for purposes of recognition of a 
vessel’s national character by other states, the following requirements must 
be fulfilled : 


248 Frangois, Report on the High Seas 6 (U.N. Doe. A/CN.4/17) (Report to Int. Law 
Commission, 1950). 
250 Francois, Second Report on the High Seas 4 (U.N. Doe. A/CN. 4/42) (1951). 
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More than oue-hal of the vessel should be owned by: 

a) Nationals or persons domiciled in the territory of tue Siste co 
hom the flag belongs; 

‘b) A partnership or commandite company in whieh mo ttar 
al? the pariners with personal lability are uationals or : vs 
est blished in ihe territory of the State to whom the flag Felos 

¢) A nat.onal joint-stock company which has its hesd e ies te 
‘he territory of the State to whom the flag belongs; 

29, The captain should possess the nationality of the State to > hov 
‘> {fie belongs. e 
; x sional text of the preseription relating to nationahlt? © «ia. 
q< div the Commission at its 1951 session roughly correspcends t <+> 
‘a. ‘reft except for the requirement regarding the captain, whiore 
mon tanji ed as ‘‘too strict. ™ 25° 
cv ch mges appeared in the draft adopted by the Commission in 12.3? 
Atos diehth Session held in 1956, after the advent of the Vot. «4: 
, ceria, “he Commission, however, suddenly decided to replace the: oyot 
< cbavete scheme, perfected after more than five years of labor, vie je 
feiloyiie new text, which was subsequently placed before the (icoucy: 
Comrorence: 

:. “ach State shall fix the conditions for the grant of its nat arliv 

i: sh ps, for the registration of ships in its territory, and for th: is 
.: dy its flag. Ships have the nationality of the State whose fle zh. 
«© ¢ ttitled to fly. Nevertheless, for purposes of recognition + <ie 
vetlo ial character of the ship by other States, there must «xsi ¢ 
aenune link between the State and the ship.*5 


“~~ 


The bet evidence of what the Commission intended and of tie po ‘t+ 
t soi it io serve by this innovation of ‘‘genuine link” must be fe and | 
{ « (sen ission’s proceedings. We quote extensively the relevani pz., 
‘ the lis aissions as reported in the summary records of the Eighth S% 
siun ` of the International Law Commission: 
tte dot 7-8. 
“2 UN, General Assemniy, 11th Sess., Agenda Item 53, p. 29 (1956-1957. 
OS aede 5. Right io a Flog. Each State may fix the conditions for ‘he > _ 
naf eniy 4 in its territory and the right to fly its flag. Nevertheless, for pu 
«og ton of its national character by other States, a ship must cither: 
l. He tho property of the State concerned; or 
2, Ce rire than ore half owned by: 
^} Nationals or persons legally domiciled in the territory of the Stio «o 
“yc Lg ced oetuelly resident there; or 
Y \ partnership in which the majority of the partners with persoaal Pactiv 
oon an 4 of or persons legally domiciled in the territory of the State concerne 


_ 


Fri 
rete hy res dent there; or 

‘c} \ joint stock company formed under the laws of the State conearued r, 
hovinse v4 opistered office in the territory of that State.’’ International Lin Com 


“andor Report, U.N. General Assembly, 10th Sess., Official Records, Supp. No. 9, a: ¢ 
JN Due. 41/2934) (1955) ; 50 A.J.LL. 190, at 196 (1956). 
- + fet cru tional Law Commission Report, U.N. General Assembly, 11th S*ss., O Uea 
or . Susp, No. 9, at 24 (U.N. Doe. A/3159) (1956); 51 AJ.LL. 154, at 168 757 
esa VU ero page numbers in the text from 1 International Law Commission Year iog 
DJB Csi tos No.: 1956, V. 3. Vol. 1). 
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Mr. Francois, Special Rapporteur . .. recalled the difficulties the 
Commission had encountered in formulating the conditions for recogni- 
tion of the national character of a ship by other States. (p. 87.) 

Mr. SALAMANCA. ... Behind the stress on the necessity for ‘‘ genuine 
connexion between the State and the ship’’ was probably the fear of 
competition from States with very liberal registration laws. Intro- 
duction of detailed conditions might have some effect on the freedom 
of the high seas. Such details should therefore be avoided. (p. 37.) 

Mr. SPIROPOULOS said that the issues raised by the article were 
highly complex and defied codification. (p. 87.) 

Mr. Amapo said that the problem was complicated by its various 
aspects: that of registration, which was the Netherlands approach; 
that of the flag, which the United Kingdom preferred; and that of the 
general principle of connexion between the State and the ship, which 
was stressed in the Netherlands proposal. ... (p. 38.) 

Mr. ZourEK [stated] that many States regarded registration as 
such [genuine] link. (p. 66.) 

Mr. Francois, Special Rapporteur, said that that did not meet the 
Commission’s intentions. (p. 66.) 

Faris Bey el-KHouRI pointed out that, although not specifically de- 
fined, there was an adequate link between State and ship provided by 
the flag of the Member State. (p. 66.) 

Sir Gerald FITZMAURICE. ... Although perhaps it was the best that 
could be achieved in the absence of expert advice on the extremely 
complicated problems of nationality and registration, the articles as 
now drafted contained many obscurities. (p. 67.) 

Article 5 seemed harmless and was acceptable, although there could 
exist a genuine link between the ship and more than one State. 
However, he saw no way of overcoming that difficulty, exeept by 
adopting the United Kingdom criterion of effective control. 

The question of nationality, unlike the question of jurisdiction to 
which the vessel is subject, was not of primary importance to the law 
of the high seas. (p. 68.) 

Sir Gerald Frrzmaurice reaffirmed his view that the correct prin- 
ciple for the recognition of nationality was that of effective control. 
Consequently he would have preferred the third sentence in paragraph 
1 to have read: ‘‘ Nevertheless, for the national character of the ship to 
be recognized by other States, the flag State must be in a position to 
exercise effective control over the ship.” (p. 262.) 

Mr. ZOUREK. ... In spite of Sir Gerald Fitzmaurice’s advocacy, he 
remained convinced that the fundamentally importanti question of 
nationality, which was intimately linked with the freedom of the high 
seas, must be dealt with in the draft, since otherwise ships would be 
free to change flags even during a single voyage. (p. 69.) 

Mr. Amano did not think that Sir Gerald Fitzmaurice had offered 
any real reason for omitting a provision concerning nationality. He 
also wondered what the genuine link between the State and the ship 
would be if Sir Gerald Fitzmaurice’s amendment ... were adopted. 
Perhaps the very change of flag itself might constitute a link. (p. 69.) 

Mr. SCELLE. ... Surely the aim must be to eliminate the fictitious 
system of flags of convenience practiced by vessels claiming, for ex- 
ample, Panamanian or Liberian registry. (p. 68.) 

Mr. SALAMANCA said it would be extremely difficult to determine 
what was a genuine link between a ship and its State of registry; per- 
haps the introduction of such a concept would go further than was 
required and would raise certain problems of ownership. States, 
particularly those with small merchant fleets, which had to follow a 
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fairly liberal policy, might be apprehensive of transfers of registry 
a point which the Commission should take into account. (p. 69., 

Faris Bey el-Kuovri proposed the deletion of the secord sentence oF 
aiticle 5 reading ‘‘ Nevertheless, for purposes ... between the Strio 
and the ship,’’ because only States themselves could decide muciner ¢ 
genuine link existed and only they could lay down the conditions poe 
the registration of ships. The Commission must not seek to ims +: 
sich control or sanctions in the present draft. (p. 69.) 

Mer. PADILLA-NERVO. ... wished to make clear, however, that he wes 
not wholeheartedly in favour of retaining the third sentcnee of atiis 
5, paragraph 1, because he considered that the link between tie Nti’ 
ot registration and the ship was created precisely by the graut of 1 6°- 
tonality... . [I]t was not made clear on whom lay the burden or 
poovlug that the link was genuine. The requirement that thire ru A 
be such a link before other States were bound to recognize the «.- 
timality of the vessel was not justified by international practi. n, 
Taere were fourteen treaties between the United States and ml v 
ccuntries and thirty-eight between the United Kingdom anid otk: + 
ccuntries, by virtue of which the signatory States recognized th: 1+ 
tionality of vessels of the other signatory States as granted tin ” 
tle municipal law of the flag State. There were also seventy-tine: 
treaties which laid down that the nationality of ships was determin il 
by the Jaws of the State to which they belonged. Conseqite itis 1 os 
third sentence in article 5, paragraph 1, was not only useless, b'i 
might confliet with international practice. (p. TO.) 

Mr. SceLuL. It would be for third States to decide whether a 
genuine link existed between the ship and the State of new vegia- 
tim and consequently whether the ship was entitled to fly its flee. 
T 1e situation was analogous to a disagreement between two States ov y 
tle nationality of an individual. (p. 71.) 

Faris Bey EL-KHoURI. ... confirmed the view he had expressed «1 
tLe previous meeting that the third sentence in article 5, paravrann i. 
should be omitted, because it was for States themselves to establ sh 
whether there was a genuine link between them and the shio wiese 
owner was seeking registration. States should not be suspected ¢1 
fraudulent practice in that regard. (p. 71.) 

Mr. SALAMANCA reiterated the view that nothing hac been gain'd 
by adopting the third sentence of paragraph 1, because the reyi irement 
that there must be a genuine link between the State and the ship was 
altogether too vague and imprecise. (p. 72.) 


Upon such a record, full of basic disagreements and aboundirg in eca- 
fusion and irrelevaney,*** it was thus decided that states should be eiy on 
authority to decide unilaterally ‘‘for purposes of recognition” whether 
there exists a genuine link between a given ship and the state of attri}. 
tion.” A limitation of undefined content, such as genuine link. of whien 


“03 4. an indication of the confusion, the principal commentator on this aspect of the 
york of the Commission, Mr. Watts, apparently interpreted the Commiission’s refer mas 
to a genive link as meaning ‘‘ownership.’? Thus, rejecting the nationality of ships os 
tw ‘‘bisis for protection,’’ he concluded: ‘‘Since the right of a State to procer p 
vessel cepends upou its owner being a person whom that State may protect, auy p'r- 
ticular question concerning the right to protect a given ship ean only he answered by 
consile ing the exact standing of its owner.’’ Watts, ‘‘The Protection of Mech: -t 
Ships,’ 33 Brit. Yr. Bk. Int. Law 79 (1957). 

- § Voted upon separately, the requirement of genuine link received in the Commiss cn 
€ ot iru ative votes against 3 negative ones and 3 abstentions. 1 Yearbook, op. cit. ute 


255 ubcve, at 72. 
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exclusive unilateral interpretation is authorized, is of course the most 
severe and arbitrary limitation upon national competence, short of com- 
plete prohibition, that could be devised. 

The Geneva Conference, as is known, adopted the substance of the Com- 
mission’s draft, including the requirement of a genuine link. Extended 
debate among the delegates failed to bring much needed clarification to the 
meaning of the mysterious ‘‘genuine link.” Quite to the contrary, the 
issue was even further confused by introduction of new elements into the 
elastic frame of reference of ‘‘genuine link.” Thus, Mr. C. W. Jenks, 
speaking on behalf of the International Labor Organization, stated: 


With regard to the reference in article 29 to a ‘‘genuine link’’ between 
the flag state and the ship, the Commission had drawn special attention 
to the obligation of the flag state to exercise control over such matters 
as safety regulations and labour conditions. The ILO had devoted 
considerable attention to the problem, and the Preparatory Technical 
Maritime Conference it had held in 1956... had adopted a resolution 
urging that the country of registration should accept the full obliga- 
tions implied by registration, and should exercise effective control. 
Among those obligations were securing the observance of internationally 
accepted safety standards, establishing government-controlled agencies 
to supervise the signing on and signing off of seafarers, ensuring that 
the service conditions of crews conformed with generally accepted 
standards, freedom of association for seafarers, proper repatriation ar- 
rangements and satisfactory arrangements for the examination of 
candidates for certificates of competency and for the issue of such 
certificates. In brief, the resolution stipulated as a minimum con- 
sequence of the registration of vessels that the country concerned 
should assume direct responsibility for ensuring that each vessel 
registered complied with safety standards, was properly manned and 
was navigated by competent persons. ... It was to be hoped that if the 
Conference on the Law of the Sea attempted to define the genuine link 
more precisely those factors would be taken into account.** 


Mr. Frangois, acting in Geneva as the Expert to the Secretariat of the 
Conference, further elaborated upon this same theme in the attempt, as he 
put it, to ‘‘shed light on the Commission’s intentions on certain points or 
dispel any misunderstanding that might exist as to the interpretation of 
certain articles of the draft’’: 


Some delegations do not agree with article 29, which requires the 
existence of a genuine link between the ship and the state whose flag 
it flies. It had been urged that the freedom of the seas subsumes the 
sovereign right of states to grant authority to fly their flag. The 
International Law Commission does not share that view: It admits 
that a system under which any state can grant its flag to all ships apply- 
ing for it is in fact the acme of freedom. That conception of freedom 
is, however, incompatible with the interests of the international com- 
munity. ... The essential corollary to the freedom of the seas must 
be that states exercise the same jurisdiction over ships sailing the high 
seas under their flag as they exercise in their own territory. ... This 
régime is based on the notions that the ship must in the main belong to 
nationals of the flag state; that the owners must be domiciled in that 


2584 Official Records 26. 
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te ; thet the offieers and at least the major part oF ‘the cery ue 
wœ nationals of that state; that m foreien port. the couse. cris. 
of che {lag state shall exercise the necessary control ove’ sneh shij 
ouitine in at those ports and, where appropriate, grant them sce 
oi tection as they may need; and, finally, that the ships shall ret ca + 
‘na howe ports at regular intervals. That is what the interns e » 
Lae Cawnussion understands by the link between the ship r.’ 
toe state. IF that link no longer exists, the entire syst m soa s 
ane a situation will arise on the high seas which some wav è co’ 
‘the ideal state of freedom, but which others—ineludine ihe | 1 
ioia] Law Commission—tregard as contrary to a sem: eoret 
ft ‘he freedom of the seas, and hence to the interests of the . í 
ia ta} commnty. The nature of this genuine link, end the v 
eer enees of its absence, will have to be specified; and ther, soi 
ik lihood that the present conference, which is already over-ls arb u» 
il! be able to deal with the matter. It is important, however, if: i 
hetttd come out in favour of the principle, the details of which o 
x atudied subsequently.-"9 
Si us quent discussion in the Second Committee, however, fail to : 
dies wy greater clarity and consensus with respect to the ‘onters o 
seat. imc link. Mr. Seyersted (Norway), emphasizing ‘‘the er: iis 
eri. ne Which bis government attached to the ‘genuine Hik je. 
geot. ousisted that ‘‘effeetive jurisdiction and control were an 4 
wvsob o feature of the genuine link.” and continued: 
‘here were others, such as the nationality or domicile Gi tis or. 
d> principal place of business, the nationality of the officers cud ci: 
u ithe crtent fo which parties suing the shipowners conid e Peri ue, 
wo « recourse to the courts of the flag State, but it woull be diries 
‘0 anele out any one of them as indispensable. It was the swn ttt: 
F ill those elements which mattered.2& 
AL’. ic elstam of Sweden, in contrast to the vast majority Go otie so! 
und the issue perfectly clear and declared: 


ow 


.., the principle of the genuine link was almost si If-« vid. vs 
without it ships on the high seas would not be subjeet to the oath e 
of my Statet¢! 


Me. Yaa Panhuys (Netherlands), in disregard of all history, was on pct 
n hiss upport of the ‘‘ genuine link’’ requirement: 


le could not subscribe to the contention that the term usat ns il 
(‘Gg nmission was too general and would lead to confusion. On i 
“ol trary, without the principle of the genuine link taer: w nud b» 
‘eo al vacuum, since the counterpart of freedom of navigation wisi * 
‘he obligation of the flag State to maintain order on the hich s as- 


"be 34-35. 260 Ibid, 62. 

<o Jb © G4, 

:.'/b. 4. Another recent cxercise in interpretative frustration with respet ie i 
soit t of genuine link is provided in Brajkovie and Pallua, ‘‘Les conditicus a 
Lestat Ue les Etats cecordent aux navires le droit d’arborer le pavillon nation,’ f 
.¢ 7°. floral Academy of Comparative Law, Vth International Congress of Compo. va 
hoy. So. PV. C. 1, General Report, Bruxelles (1958). Having establish tut 4 
€u oe ink formule requires ‘‘eomparative investigation’’ (p. 7), the authors, 1efoin 
‘oi! y guencss of the available and suggested criteria, note: ‘‘Le fait qu'eu n'a a. 
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Admiral Coleclough of the United States, after correctly observing that 
all the talk about the perils to the freedom of the seas totally lacked evi- 
dence of instances where effective jurisdiction nad not been exercised, 
summarized as follows: 


The only principle which had been advanced as the basis for the 
concept of non-recognition was that of the ‘‘genuine link.’ But the 
International Law Commission itself had admitted that the genuine 
link was a vague criterion, and that vagueness was not removed by the 
addition of the words ‘‘effective jurisdiction and control.’’ Effective 
jurisdiction and control did not constitute a criterion, but an objective, 
and hence did nothing to clarify the term ‘‘genuine link.’’ 

In effect, it was proposed that States should be told at one and the 
same time that the Conference did not know what the genuine link 
was, but that if they found that the genuine link did not exist, in a 
particular case, they were free not to recognize the nationality of the 
ship concerned.’ 

In a publication after the adoption of the Convention on the High Seas, 
Professor Sørensen has also attempted, despite the failures of the Inter- 
national Law Commission and the Geneva Conference, to give a content to 
the ‘‘genuine link’’ requirement. This is his interpretation: 

The Commission made no attempt, however, to define a ‘‘ genuine 
link.” It felt—as did the Geneva Conference—that the legislation 
of traditionally maritime states was too divergent to permit of any 
internationally binding definition. Among the criteria that may be 
used are nationality or domicile of the owner, his principal place of 
business, nationality of officers and crew. In the case of ships owned 
by joint-stock companies, the criteria may include nationality or 
domicile of the shareholders or of a certain proportion of them.?* 


Referring to the words of Article 5: ‘‘In particular, the State must effec- 

tively exercise its jurisdiction and control in administrative, technical and 

social matters over ships flying its flag,’ Professor Sørensen further 
explains: 

This sentence . . . in effect relates the ‘‘genuine link” not only to 

the qualities of the ship and its owner, but also to the legal possibilities 


of the state to control the ship. If such possibilities are absent, the 
state is not entitled to enter or to maintain the ship on its register? 


No elaborate dissection, however enjoyable it might be, of these exten- 
sive quotations is required to demonstrate that neither official nor un- 
official commentators have succeeded in suggesting a possible definition of 
a genuine link which is either clear or acceptable by criteria of community 
interest. 

Turning from contemporary controversy to the historic requirements of 
states in their national shipping legislation, it is equally impossible to find 
a meaningful reference for ‘‘genuime link” which would serve the general 
community interest either in evidence of states’ attributions of national 


défini ces limites d’une facon stricte permet une assez grande liberté de choix des 
eritéres admissibles.’’ Ibid. at 16. 2634 Official Records 64-65. 

264 Sgrensen, The Law of the Sea 204 (International Conciliation, Pamphlet No. 520, 
1958). 265 Ibid. at 205. 
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‘derceter or in policies overriding their competence to attcibtue. rho 
roads Oa renowned French lawyer of the 19th century, Ortolan, aro ~i 
Sully applicable: 
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"Nes crotr le plus de l intérêt, sel é le pios rl, : 
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stecant le degré de leurs ressources maritimes en mat ri. vu 
ptr otngd?®® 
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“hit e state may attribute its national character only to vessels owim. 
hy its netionals has never been a requirement of international 'aw. Art» 


ea 


t eave fu analysis of the historie practice of states, Rienow corelu vs: 

Tiere is actually no correlation between ownership and sationali v. 
tue reaties and correspondence of States do not indicate toe seed we 
cational ownership; and although some States refuse to consider as e 
inei’ own respective nationalities, vessels, the titles to which are noi 
‘old by nationals, their practice indicates that they do not deny othe 
States the privilege of dispensing with this requirement. Mer-s, 
tee pare fact of national ownership does not impress upor a vesse p 
eloscr connection with the State of the owner’s nationality then w th 
ony other State.°%7 


r + í 


his irecdom from inclusive restraint characterizes international treat. 
-oleting to navigation, which are uniform in considering the questi:r c 
ovncrshiy as irrelevant. On the basis of a study of 150 such irei s 
Ppolessor Hawkins reached this conclusion: 


Waile national laws do commonly limit national revistry tò vies. s 
owned by the nationals of the country concerned, it is not ihs at 
quir ment but the fact that the vessel has been admitted o watior:: 
registry that is significant from the treaty standpoint... . 

Ui der such treaty provisions, nationality of the vessel is determin si 
solel” by the state of registry irrespective of the nationality of tos 
orner = 


ce O tolin, Règles internationales et diplomatic de la mer 167 (4th ed., 186° . le 
- mode nm statement with respeet to these policies see Van Bogaert, Le Drot + 
Poss'de 1? Stat pour Déterminer les Conditions d’après Lesquelles les Ni vires ow. ” 
Leoi dAroorer son Pevillon,’’ 35 Rev. de Droit International et de Droit Com; ar! -*.. 
ot 4&6 487 (1958). 

“st Ei nov, The Test of the Nationality of a Merchant Vessel 116 (1937). 

-6> H: wk ns, Commeicinl Treaties and Agreements 6 (1951). Writing m tesni 
wunject, Wolker states: ‘CA vessel, by definition, is deemed to have the nationality of 
the er try whose flag it lawfully flies, without referenee to such questions us yo «> 
‘eps en it wes built ...?? Walker, ‘Provisions on Companies in Uaitel 8.: 4 
{ony reia Treaties’? 60 AVL, 373, at 882 (1956). 
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The late Professor Hyde is similarly unequivocal when he states: 


It is probably a sound proposition that a vessel registered under the 
laws of a State and possessed of a certificate of registry may be deemed 
in an international sense to belong to that State, and to justify it in 
giving it the privilege of fiying its flag, regardless of the nationality 
of the owners of the ship.*® 


The requirement of national ownership is most obviously a requirement 
of exclusive policy, which has its roots in conditions of a distant past, long 
ago profoundly changed.**° Thus, when ships were scarce and the most 
highly prized assets of national bases of power, and when secrecy surround- 
ing the art of shipbuilding was equal to the present-day secrecy enveloping 
the art of rocketry, the requirement that only vessels wholly owned by 
nationals could be attributed a national character was entirely rational 
and universally employed. With the disappearance, however, of the con- 
ditions which prompted the introduction of this criterion, the latter’s 
strictness and universal application have also changed. The development 
of modern capitalism with all its refined and complex forms of corporate 
organization transcending state boundaries, the growing practice of foreign 
investment, and the pressing need for capital in the newly emerging under- 
developed states—all these have contributed to changes in national policies 
of many countries. Today only a minority of states requires that the 
vessels having their national character be wholly owned by their nationals. 
Some traditionally maritime countries, such as, for example, Italy, France, 
The Netherlands and Sweden, are satisfied with their nationals having the 
controlling interest in the ship. Other states, on the other hand, have no 
requirements relating to ownership at all. It must not be overlooked, 
further, that even in states with the strictest and most complete require- 
ments relating to ownership by nationals, ‘‘national’’ often includes a 
‘nationally ineorporated’’ association, which of course allows non-na- 
tionals to have an ownership interest in vessels having the national char- 
acter of these countries.” This practice was known to and approved by 
Dr. Lushington more than a hundred years ago, as is clearly demonstrated 
by the following statement made in The Johanna Emilie: 


269 | Hyde, International Law 810 (2d rev. ed., 1945). 

270 An 18th-century author had this to say with respect to the policies which were to 
be promoted by the enactment of the British Navigation Act of 1651: ‘‘The great 
object of jealousy at the time of passing this Act was the immense earrying trade pos- 
sessed by the Dutch... . The portion of the carrying trade with our colonies, which the 
Dutch had obtained, was the most serious grievance, aud that which the nation bore 
with least patience... . The ordinance sets out with a regulation that was to strike at 
this abuse.’’? Reeves, History of the Law of Shipping and Navigation 37 (1792). See 
also a more recent appraisal, Chorley and Giles, Shipping Law 3 (3d ed., 1952). 

271 Thus Professor Smith writes: ‘‘English law requires the complete legal owner- 
ship to be vested in British subjects, but this requirement is of less value than might 
appear, since it does not exclude ownership by a British company in which the controlling 
interest is held by foreigners.’’ The Law and Custom of the Sea 64 (3d ed., 1959). 
Higgins puts it this way: ‘‘Lorsque, comme c’est souvent le cas, le navire est la 
propriété d’une société, il n’est pas toujours aisé de déterminer la nationalité de eette 
soeiété.’?? Loc. cit. note 225 above, at 21. 
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ot ihe sfontfijo could not claim the national character of the Unto 
States. sinee the composition of its erew was not in accord with the relevant 
“ colern requirements, asserted that the alleged violation of Anir ern 
W7 wes ‘cather a question for the Government of the United States then 
foe this tribunal of arbitration.’’°7? Further, the umpire declare ha, 
y cout * not go behind the undoubted fact that the Goveramı nt +f <>r 
“ted St: tes considers the Montijo as an American ship,” and cone'uden 
‘bat tOn this point it is the sole judge.’’ °78 
-Coeg in Rienow, op. eit. note 267 above, at 92. 
“Shia, a DT-49, 
‘Seo 46 U.S.C. § 11 (1952). However, foreign-built vessels may be regte. lih. 
ne aile ed to engage in United States coastwise trade. Ibid. With resp er ts 
Tiss ee ond Portugal, the statutes of these countries which require netionel ce 
{i.¢tinn eortain eseape-clouses making this requirement rather illusory. For Frew. 
Frc. xt, Droit Maritime 301 (tth ed., 1950); for Portugal, compare Arts, 2 au of 3 
“sph pp ng Act of 18f3, in Laws Conecrning the Nationality of Ships, om. cf. ot: 


“i above, a? 115-146, 275 Rienow, op. cit. note 267 above, ot 73. 
"Ti Wertijo, 2 Moore, Digest of International Arbitrations 1421 (1808) INC 
st o Qenpire of July 25, 1875). 277 Ibid. at 1433. 
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An attempt made by some members of the Institute of International Law 
more than sixty years ago to limit the competence of states in this regard 
was rejected by the majority of the members and resulted in the adoption 
of the following recommendation : 


Article 4. Each State shall determine the conditions to be fulfilled 
in order to be appointed captain or first officer of a merchant ship: but 
the nationality of the captain or that of the members of the crew shall 
not be a condition of acquiring or forfeiting the right to the national 
flag.??9 

Thus, historie experience, exhibiting vast differences in the shipping laws 
of various countries with respect to the composition of ships’ crews, demon- 
strates that this, too, is a requirement expressing only exclusive national 
policies. 

CONCLUSIVENESS OF CONCLUSION FOR CONCLUSIVENESS 


The high degree of conclusiveness which states have in the past uniformly 
accorded in mutual tolerance to their attributions of national character to 
ships has contributed inestimably, as our review of past trends in decision 
has demonstrated, to their securing shared use of, and shared competence 
over, the great common resource of the oceans. By their mutual tolerance 
states have achieved co-operative action on an ever-expanding scale in the 
joint production of the greatest net values for all. Indeed, it is this model 
of co-operation which is commonly regarded as the most relevant experi- 
ence for shaping the preliminary outlines of an emerging law of outer 
space. 

Conversely, the high degree of conclusiveness which states have re- 
ciprocally accorded their respective attributions of national character to 
vessels has not impeded the rational handling of problems and controversies 
arising from interactions across boundaries in which their common interests 
in the shared use and competence over the oceans are only incidentally at 
stake. The fact that a state may have attributed its national character to 
a vessel has been, as we have seen, regarded as an appropriate factor for 
consideration in many of these controversies, but it has been regarded as 
merely one factor among many to be appraised in context for clarifying 
relevant community policy. In the disposition of these problems, the sig- 
nificance of attributions of national character to vessels has been in their 
bearing upon the traditional tasks of ‘‘private international law,’’ de- 
terminations of ‘‘reasonableness’’ and the requirements of ‘‘security’’ and 
‘‘eomparative justice.” 

The introduction into this rational process of decision of the new-found 
contrivance of genuine link could do incalculable harm. It could make state- 
lessness commonplace when so far it has existed only as an extreme rarity ; 
it could undermine, if not render worthless, an enormous number of bi- 
lateral treaties of commerce and navigation, which require recognition of 
unilateral competence to determine national character; it could result in 


279 Annuaire 202 (1896) (translation from U.N. General Assembly, Official Records, 
Agenda Item 53, at 29). 
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vA toretaste of the wide possibilities for abuse which the doctrine of ge imi 
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‘option. The report states that the U.S.S.R. has issued an order whieh imposes nre 
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EDGAR TURLINGTON 
1891—1959 


‘NS spiring to recognize, in the field of publie internati na: le. e 
csi s tas n other fields of knowledge) a workman who econibir `s ss, 
-0 ar hip with demonstrated ability as a practitioner, outstaid a v | 
~e-y ve, and an exceptionally winning personality. Such a workuan s: 
nec? Turhneton, whose passing means a great loss to the asec cc: 
Scecy of International Law and to other professional groups in niei 
wes ou active participant. 

Been ma Smithfield, North Carolina, Edgar Turlington was edi ect 

‘nt University of North Carolina and later, as a Rhodes scholer, 61 (x | 
University, where he received the M. A. and B. C. L. degrees, wit hers, 
now visorvdence. After two years as an instructor at the Univ rsiv : 
Nort: Carolina, he joined the Department of State as a spceial assis mu. 
“918 eid in 1920 became an Assistant Solicitor of that Depr `i 
sy etn this eapacity until 1925. Later he was, for some mortus . 
siste ot Chief of the Division of Near Eastern Affairs in the Di parime: ¢ 
Stet. among his special assignments was one as lega! adviser te ih 
Arw iee Delegation to the Conference on Near Eastern Atti irs as eY 
tn Ue ame year he weut to the city which was then Constantimcp. e 
‘ceca: acviser to the American High Commissioner. 

‘von: 1925 to 1925 he was a research associate at Columbia Ue reci. 
ond wa- connected with the Committee on Research in Latin -\ineris: 
“ror 1128 to 1930 he served as special counsel with the U ntel Sic: 
Agecuey ror the United States-Mexican Claims Commissions. He cece: 
iegal ac viser to the American Ambassador to Cuba and served in ‘hi 
capacity from 1930 to 1932. He was the American member oi the rH 5 
States-3 exican Joint Commission established under the Cor vention t 
twect the two countries signed April 24, 1984. Still later (1935-1938) ' 
was Chio? Counsel to the Special Mexican Claims Commission. 

\s a practitioner Mr. Turlington was a member of the Alabaina [tas 
Distr et of Columbia Bar, and the Bar of the United States Supreme Court 
“pur 1°40 to 1945 he was a member of the firm of Roberts and MelInv: 
(ud iron 1947 to 1953 a member of the firm of Peaslee, Turlington anc 
lowks. He was Chairman of the Section on International and Cor 
oa ot vo Law of the American Bar Association in 1945-1945. Ir 19y 
e beearie Legal Adviser to the Government of Ethiopia and lived in tha 
an ctey for two years. At the time of his death he was Director of i»: 
ste’ of Te American Bar Association Committee on World Pe: ee Thro. 
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Law, and was ‘actively engaged in the program of regional meetings held 
by the Committee throughout the United States. 

Elected to the Board of Editors of the AMERICAN JOURNAL OF INTERNA- 
TIONAL Law in 1942, and elected a Vice President of the American Society 
of International Law in 1958, Mr. Turlington made notable contributions 
to the literature on international law. In the last two years of his life he 
served most effectively as chairman of the Society’s committee on self- 
examination, in spite of the fact that his professional work necessitated 
his being in England for a large part of 1957. The impetus given to the 
Society by his report seems likely to be felt increasingly. 

Mr. Turlington’s academic connections included his services as acting 
professor of history and international relations at Clark University in 
1932 and at a later period a lectureship at Georgetown University. He also 
lectured at the Inter-American Academy of Comparative and International 
Law at Havana in 1950. 

Among his publications were a volume on Mexico and Her Foreign 
Creditors (1980), and Neutrality: The World War Period (1986), both 
widely used as authoritative reference works. 

Aside from his technical skill, Mr. Turlington enjoyed the esteem of 
members of his profession by reason of his general intellectual qualities, 
his constructive outlook, and his warm friendliness. He will be remem- 
bered, not only for his technical contributions to his profession and to his 
country, but also for the engaging personality that made him at all times 
a welcome and helpful associate. 

Rosert R. WILSON 


THE QUESTION OF LAOS AND THE DOUBLE VETO IN THE SECURITY COUNCIL 


The Security Council, which for many years has been remarkable as the 
most inactive among the principal organs of the United Nations, adopted 
on September 8, 1959, a draft resolution jointly sponsored by the United 
States, the United Kingdom and France, the text of which is as follows: 


The Security Council 

Decides to appoint a sub-committee consisting of Argentina, Italy, 
Japan and Tunisia, and instructs this sub-committee to examine the 
statements made before the Security Council concerning Laos, to re- 
ceive further statements and documents and to conduct such inquiries 
as it may determine necessary and to report to the Security Council 
as soon as possible.t 


The vote on the resolution was 10 in favor, 1 against, and no abstentions. 
The President of the Council, the representative of Italy, declared ‘‘there- 
fore the draft resolution is adopted.’’ ? 

Preceding and following the vote, which the Soviet delegate considered as 
invalid because it was contrary to the Charter, the Four-Power Declaration 


1 U.N. Doe. 8/4216, Sept. 8, 1959. 

2 Security Council, Doc. S/P.V. 848, Sept. 7, 1959, p. 78. Voted in favor: Argentina, 
Canada, China, France, Italy, Japan, Panama, Tunisia, United Kingdom, United States; 
voted against: U.S.S.R. Ibid. 
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of Jun- 7, 1945, and the practice of the Security Council, there was . 
dehate om procedural matters relating to the agenda item bc fore the X 
curiiy :‘‘ouneil and the nature of the resolution. In the lattcr connectie: 
the ui ston of the ‘‘double veto’’ was aired extensively for the first ‘r: 
since the Council on September 29, 1950, voted on a proposal to inv 
Commtnist China to be represented in the discussion of its ‘omplanit ¢ 
armed .nvasion of Formosa (Taiwan).* This case will be bricily disenssi 
beliy’. 


QUESTION OF THE AGENDA 


Z e icocedural debate relating to the agenda was conver: ed wits ti 
(l¢stio . whether the Council was properly seised of a matter aid by wła 
Toe Se-urity Council was convened ‘‘urgently’’ by its Presideni at +t. 
reanest of the Seerctary General for the consideration of an .tem cut th 
‘‘eport by the Secretary-General on the letter received from the X ivist 
for toreign Affairs of the Royal Government of Laos, transmitied ly 
note from the Permanent Mission of Laos to the United Nations, 4 Sa. 
terrher 1959.5 The letter under reference requested the Secretary Gi 
eral *‘to take appropriate procedural action’’ on the Laotian ( overnmens 
reanest of which the text was as follows: 


since 16 July 1959, foreign troops have been crossing the frontu 
ane engaging in military action against garrison units of the Rov 
Ar ny stationed along the northeastern frontier of Laos. These sarr 
soi units have been obliged to evacuate several posts ard io corces, 
n iumerous defensive actions. It is obvious that these a*tachs wou! 
not have taken place if the attackers had not come from outs de th 
colutcy and would not have continued if the attackers lad act |e. 
rec-iving reinforcements and supplies of food and munitions feo. 
mutside. As a result of these attacks, losses have been su'vered py th 
Ro al Army. On 30 August a new attack, more violent thon tl 
previous ones, was launched against the posts of Muons aml Nici 
Kho. Elements from the Demoeratie Republie of Viet-Nia took pe 
in the attack, which was supported by artillery fire from the othe ° 
sid- of the frontier. In the face of this flagrant ageression, full ri 
spcnsibility for which rests with the Democratic Republic of Viet-Nan 
Lacs requests the assistance of the United Nations, of which it s z 
Me uber; it is doing so under Article 1, paragraph 1, and Article 1 
yalagraph 2, of the Charter. In particular, the Royal Covernmey: 
requests that an emergency force should be dispatched at a very eal, 
date in order to halt the aggression and prevent it from spreadiag - 


The item on the Council's Agenda at its 847th Meeting vas ther in 
‘‘Repor. by the Secretary-General”’ referred to above.’ Aftev a brief ex 
planaticn by the President, the Secretary General stated that he ‘‘does ne 
inirodu’e formally on the agenda of the Council anything beyond his ow: 


« For tic Four-Power Declaration on Voting Proeedure in the Security Council, wit 
which Firinee subsequently a»oociated herself, see 11 U.N.C.T.O. Does. 711. This doc: 
ment vi be cited hereinafter as the Four-Power Statement. 

“Sco S wurity Council, 5th Year, Official Records, Nos. 48 and 49 (1950). 

- ITN. aoe, 8/4213, Sept. 5, 1959, 6 U.N. Doe. S/4212, Sept. 5, 1959. 

CN. Doe, S/Agenda 1847. 
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wish to report to the Council’’; that his request to report ‘‘is not based on 
the explicit rights granted to the Seeretary-General under Article 99 of 
the Charter’’; that to do so ‘‘would have meant the inseription by the 
Seeretary-General of a substantive issue on the agenda’’; and, finally, that 


In this latter respect it would necessarily also have involved a judgment 
as to the facts for which, in the present situation, I have not sufficient 
basis.® 


The Soviet representative drew attention to ‘‘a certain procedural in- 
consistency’’ In convening the Council, and pointed out that none of the 
applicable rules of the Council’s Provisional Rules of Procedure had been 
or could be involved, and that, in particular, neither the Government of 
Laos nor the Secretary General had submitted for the Council’s considera- 
tion the question raised in the Laotian Government’s letter of September 
4, 1959.2. The Secretary General, after the adoption of the agenda by a 
vote of 10 in favor and 1 against, proceeded to review the history of his 
own diplomatic negotiations or consultations in and with the Government of 
Laos, the Co-Chairmen of the 1954 Geneva Conference and Members of the 
Security Council. In view of the Laotian Government’s request ‘‘to take 
the appropriate procedural action,’’ he had ‘‘to report to the Security 
Council on the request received for such consideration and such initiatives 
as the Council may find called for.’’ ?° 

In view of this and the fact that the item on the agenda was the ‘‘ Report 
from the Secretary-General,’’ the Security Council might have indicated 
to the Secretary General the ‘‘appropriate procedure’’ for bringing the 
complaint made by Laos before the Council. This the Members of the 
Council were not disposed to do, although the Soviet representative re- 
peatedly indicated that, in his government’s view, Laos should have ad- 
dressed itself to the International Commission established by the Geneva 
Conference. Instead of giving procedural advice in response to a request 
for indication of the appropriate procedure, the Security Council addressed 
itself to the substance of the Laotian note of September 4, 1959, as if this 
note had been addressed to it with a request for action. This indeed was 
the initial and decisive result of the opening statement by the representative 
of the United States: 


I shall speak briefly to the report by the Seeretary-General, which, 
as we all know, includes and transmits the communication from the 
Government of Laos, and which communication is accordingly now 
officially before uso 

In this simple fashion a metamorphosis of the agenda was accomplished. 
From then on, the Laotian communication, not the Secretary General’s 
Report, was the subject of the Security Council’s consideration as, one might 
suspect, it was intended to be from the very outset. 

8 U.N. Doc. 8/P.V. 847, Sept. 7, 1959, p. 6. 


9 Ibid. 8-10. 10 Ibid. 37-40. 
11 Ibid. 41 (italics supplied). 
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wit g ot the Council. Article 11, par. 2, of the Charter, which i invoke, «utiss 
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sewi ty Couneil.’? Ibid. 81. 
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avoided by channeling the Laotian note to the more manageable forum 
of the Security Council. 


THe ȚTERMS oF REFERENCE OF THE SUBCOMMITTEE 


The documentation regarding the Laotian complaint consisted exclusively 
of the text of the complaint itself. The Secretary General ’s report shed 
no light on the substance of the allegations made by Laos, confined as it 
was, more or less, to the diplomatic antecedents of the complaint. On the 
substance, the Secretary General, it will be recalled, reserved judgment, 
admitting that for a ‘‘judgment as to facts’? he had ‘‘not sufficient 
basis.” The Soviet delegate went more extensively than any other member 
of the Council into the facts. There was no difference of opinion that the 
situation was serious. In the view of the Soviet representative it was due 
to the failure of the Laotian Government to abide faithfully by the Geneva 
Agreements of 1954 and the Vientiane Agreements of 1956 and 1957 be- 
tween the Laos Government and the Pathet Lao armed forces. In con- 
sequence of these breaches ‘‘there appeared the threat of a civil war.’’™ 

The United States representative, on the other hand, had ‘‘no doubt at all 
that aggression is being committed. The newspapers are full of it. It is 
common knowledge. . . . The telegram from the Foreign Minister of Laos, 
in and of itself, is prima facie evidence of the need for the Security Council 
to act, and to act quickly.’’** It is difficult to recall an instance in which 
a responsible Member Government has committed itself to so lighthearted 
a view of what constitutes prima facie evidence. Only one other Member 
of the Council, China, seems to have shared the United States view that the 
situation constituted, or was the result of, ‘‘armed invasion from outside.’’ 1° 
The British representative, after noting the difficulty of being ‘‘certain 
about the borderline between civil strife and foreign interference,’’ was of 
the opinion that Laos exercised its right to appeal to the United Nations 
in the belief ‘‘that its integrity is now in peril and . . . that the peril has 
been contrived by its neighbors.” 1! Other Members appreciated the situ- 
ation in varying degrees of seriousness. 

It is necessary to view against this background the joint draft resolution 
submitted by the United States at the 847th Meeting. The text of this 
draft is identical in every respect with the text of the adopted resolution 
quoted earlier. What strikes one is the remarkable and obvious disparity 
between the deliberately innocuous language of the draft resolution and the 
situation as pictured by Laos and one of the sponsors of the resolution, the 
United States. What insights could the subcommittee gain from a study 
of the record of the Council debate? Clearly, the language of the draft was 
designed to support the majority argument that it was merely a procedural 
and not a substantive matter and did not disclose the real intent of the 
sponsors. Contemporary reports in the press, which the United States 


14 Ibid. 26. 

15 Ibid. 41, See also letter dated Sept. 24, 1959, from the Permanent Representative 
of the United Kingdom addressed to the Secretary General. U.N. Doe. S/4223, p. 3. 

16 U.N. Doc. S/P.V. 847, p. 76. 17 Ibid. 56. 
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13 Ibid. 62. 19 bid. 51 and 57. 

-0 ‘ke Cenadian delegate declared: ‘Some properly impartial report on he vacis o" 
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i il ntu to substance of the communication to the Secretary-General.’’ [bi th rj 
T > Ic gato of Argentina said: ‘‘Can we do less than investigate the facts ou thr 
net?’ Ibd. 67-70. In the opinion of China the subcommittee was ‘fto puther 1) 
“oait un’? bid. 77-80. The delegate of Tunisia noted the absence o“ ‘‘sufieicr’ 
one ts of information’? and the need for the subcommittee to contribute ‘fto ¢ foc 
and objeti c study of the situation.’’ Ibid. 82-85, 86. The delegate of Panema de 
cirer ti at the subcommittee ‘‘would bring the moderating influence of the Uria 
\.tica- into the picture’? and ‘‘econfine itself to submitting the frets to tw ‘ul 
Council’? U.N. Doe. S/P.V. 848, p. 16. The President, speaking as the represeniativ. 
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furnish the Council with the facts which might or might not support the 
Laotian charge of ‘‘flagrant aggression” by the Democratie Republic of 
Viet-Nam. However, on the question of the vote required for the adoption 
of the resolution the Council split 10 to 1, as was to be anticipated. 


VOTING ON THE DRAFT RESOLUTION AND THE QUESTION 
OF THE DousLE VETO 


In submitting the draft resolution to the Council, the delegate of the 
United States laid out clearly the guide lines for the anticipated debate on 
the voting rule, saying: 


Now, the language of this resolution is virtually identical with 
language which has been used before, notably in the action under 
Article 29 of the Charter, in the Spanish case in 1946. In that case 
the vote in the Security Council was 10 for, none against, and 1 ab- 
stention; and the member who abstained was the then representative 
of the Soviet Union, Mr. Gromyko, who is now the Foreign Minister of 
the Soviet Union. This resolution is squarely within the provisions of 
Article 29 of the Charter. It is a step which is necessary for the 
Council in the performance of its functions in this case. It is a sub- 
sidiary organ—that is, when it is created it will be a subsidiary organ 
—-which will in effect provide for the continuation of the Council’s 
consideration on this subject.*? 


This concept was shared explicitly or tacitly by other Members of the 
Council, although at least one of them, the Argentine delegate, made a 
valiant attempt to distinguish investigation from investigation which is so 
disarmingly simple in nature that it bears quotation: 


Chapter VI of the Charter provides for such investigations. This is 
a solemn step which implies that the investigating body undertakes a 
solemn commitment. 
Our purpose here is a more modest one. All that is suggested is that 
a small sub-committee of the Security Council should undertake what 
would indeed be very difficult for the Council itself to do as a body, 
namely to investigate matters on the spot and to see exactly what is 
happening. The sub-committee is an extension of the Council itself 
and, as such, its establishment is clearly within the procedural powers 
vested in the Council under Article 29.78 
This attempt to draw a distinction without a difference, as well as the ref- 
erence to the Spanish case, failed to impress the Soviet delegate, who in- 
sisted that the draft resolution was ‘‘a substantive proposal on the issue 
before the Council’’ and, as such, ‘‘subject to the uniformity [sic] rule, 
Article 27,’’ in accordance with the constant practice of the Council.*4 
The reference to the Spanish case proves nothing. Indeed, if it proves 
anything at all, it is that a draft resolution, identical in language with 
the pending one, was considered as subject to the unanimity rule under 
Article 27. For on that occasion, the first involving abstention by a 
permanent Member of the Council, the Soviet delegate explicitly declared 
that, bearing in mind the desire of some Members of the Council for fur- 


22 U.N. Doe. S/P.V. 847, pp. 42-45. 23 Ibid. 71. 
24 U.N. Doc. S/P.V. 848, pp. 27-30, 31. 
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majority, it ig submitted, this was a grave error. The President, left to his 
own devices, agreed to put to the vote the motion: ‘‘Should the vote on the 
draft resolution submitted in Doc. 8/4214 be considered a procedural 
one?’’ 31. The result of the vote was 10 in favor and 1 against (U.S.S.R.), 
and the President declared : 


Therefore, the resolution should be considered procedural. It is the 
interpretation of the chair, shared by the overwhelming majority of 
the members, that the draft resolution falls clearly under Article 29 
of the Charter. .. .27 Since this Article appears under the heading 
of ‘‘Procedure’’, this cannot mean anything but that all matters in- 
cluded in it are of a procedural nature. The Charter itself declares, 
consequently, that this is a procedural question and must be voted 
accordingly under Article 27, paragraph 2. In the previous practice 
the Security Council has always considered the establishment of sub- 
sidiary organs as a matter of procedure. The Chair can act only in 
accordance with the Charter and the rules of procedure, and this is 
my ruling.** 


The Soviet delegate disagreed with this declaration and stated: 


Your interpretation, Mr. President, is altogether illegal; it is at vari- 
ance with the Charter and it is at variance with the Declaration of 
the Four Powers to which France adhered. Moreover, it is at variance 
with the unvaried practice of the Security Council hitherto. Conse- 
quently, it is null and void.** 


The Soviet delegate recalled various votes in the Security Council, as did 
several other Members. The representative of the United Kingdom re- 
ferred to that part of the Four-Power Statement which provides that a 
procedural vote shall apply to the establishment of such bodies as the 
Council may deem necessary for the performance of its functions, to 
paragraph 1 of Part II of the Statement,®* and concluded: 


The second paragraph of part If °° on which the Soviet representative 
relied was therefore clearly intended to apply only when the Charter 
did not given any guidance; it was intended to apply to those cases 
where there was a genuine doubt as to whether a matter was procedural 
or substantive. In the present case, Article 29 of the Charter gives 
a clear indication, namely, that, as a matter of procedure and ad- 
ministrative convenience, the Security Council can appoint sub-com- 
mittees of its members as is now proposed.?’ 


Positions were restated but not varied, the draft resolution put to the 
vote, in which there were 10 in favor and one (U.S.S.R.) against, and the 
resolution was considered adopted by the President and the majority of the 
Council, but not, of course, by the dissenting Member. The arguments 


31 Ibid. 42, 

32 Art. 29 reads: ‘‘The Security Council may establish such subsidiary organs as it 
deems necessary for the performance of its functions.’’ 

33 U.N. Doc. S/P.V. 848, pp. 42, 43-45. 84 Ibid. 47-50. 

35 See note 29 above. 36 See ibid. 

37 U.N. Doe. 8/P.V. 848, p. 68. 

38 Ibid. 78. The Soviet position and alternative proposals for handling the Laotian 
complaint were reiterated in the letter dated Sept. 15, 1959, from the Permanent Repre- 
sentative of the U.S.S.R. to the Secretary General, U.N. Doe. 8/4222. 
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head is indicated in Chapter VI of the Rules. Moreover, according to 
Rule 30, the President’s ruling ‘‘shall stand unless overruled.” This can 
be done by a majority of seven Members, as it is a procedural matter. To 
concede to the President the power to make rulings on the question whether 
a matter shall be voted on under paragraph 2 or 3 of Article 27 of the 
Charter would be tantamount to replacing Article 27 of the Charter by 
Rule 30 of the Rules of Procedure.** Such a consequence appears as un- 
thinkable as it is undesirable. ‘ 

The President’s claim, supported by Members of the Council, that the 
proposal to set up a subcommittee fell under Article 29 of the Charter is 
uncontested and incontestable. To admit this is, however, to admit merely 
the obvious. But surely, neither the President nor the majority of the 
Council desired to commit themselves to the doctrine that in appointing 
a subsidiary organ its terms of reference are of no consequence whatsoever. 
In the ease of Laos the terms of reference were innocuous enough, as proba- 
bly they were calculated to be. However, it is submitted, neither the com- 
plaint by Laos with respect to which the draft resolution was offered ** 
nor the intended function of the proposed subcommittee can be ignored. 
Its function was amply, if perhaps indiscreetly, described by several Mem- 
bers.“ In the light of these indications, it cannot be gainsaid that it was 
intended to be a fact-finding or investigating committee and that it was to 
ensure United Nations ‘‘presence’’ in the area where Laos charged a 
‘‘flagrant aggression’’ had occurred. These functions and objectives can 
obviously not be considered as merely procedural, and accordingly the 
establishment of a subsidiary organ charged with such functions and serv- 
ing such objectives can scarcely be regarded as a mere procedural matter. 
The reference to the Spanish case was not in point insofar as the requisite 
majority vote was concerned. The United Kingdom delegate admitted that 
the second paragraph of Part II of the Four-Power: Statement ‘‘was in- 
tended to apply to those cases where there was a genuine doubt as to 
whether a matter was procedural or substantive.’’** The view of the 
President and the majority that here there was no case of ‘‘genuine doubt’’ 
fails to carry conviction and to remove the doubt that necessarily sur- 
rounded this matter. The doubt was precisely due to the link between the 
draft resolution, its context, its terms of reference and their revealed real 
meaning. This link was well recognized in the Czechoslovak case in 1948. 
The then President of the Council correctly interpreted the Soviet vote on 
the preliminary question as a veto.‘ 


43 On this point see Gross, loc. cit. note 39 above, at 272, 277 ff. 

44 See p. 120 above, the statement by the United States representative that the Laotian 
note of September 4 ‘‘is accordingly now officially before us.’’ 

45 See p. 123 above. 

46 See p. 126 above. See also Gross, loc. cit. note 39 above, at 264, 278: ‘‘The practice 
of the Security Council tends to show that the preliminary question can be raised only 
when there is reasonable doubt as to the nature of the vote required, and that whenever 
it was raised, it was treated as a substantive issue.’’ 

47 See Repertoire of the Practice of the Security Council 1946-1951, Cases 49 and 98, 
pp. 149 and 160. 
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* 4 


io examine here in detail that instance of a frustratec et. 
the delevate of China to invoke the double veto." Si: 
t ihe Ecradorean draft resolution, under Rule 39 of tie ’ 


. Procedure, proposed to Invite a representative of Comu un t 


{ the Council meetings during its discussion of the com i: 
ml upon Formosa (Taiwan). Pursuant to this rule. the i 
de members of the Secretariat or other persons to sunpl, ii 
‘om. The Chinese delegate requested a vote on the pr | 
_hasing his action on the Four-Power Statement. This req 
= the Pxcsident, the representative of the Unitea Kiin’ 
ation wes put to the vote. The vote being 7 in favor, saiv 
Cuba, United States), and 1 abstention (Egypt). it vas. 
’ Then sollowed the episode on which the President velit ` 


"w, The Formosa case, however, is not a case in poini at . 


place, the *‘preliminary question’’ followed the vete on . ` 
tion and. moreover, it is dubious whether it really was p“ r 
nanner., Secondly. the invitation to a state to partic pa ` 
n relatiny to the dispute is provided for in Article 32 of the Oi; 
pecially listed in the Four-Power Statement as one of ine: . 
‘by a procedural vote." 
vitation to a state to participate in discussions of the Vo: ~ | 
and distinct step in the procedure designed solely +o sive * 
The establishment of a subcommittee is not. It « 0” 
' from its context. It cannot be separated organica ly 
eoleronce, although it might be separated for purvosis o vr 


Se 
. 
tis 
2 
+3 b 
` 


af, 


+ 


1 the varjous functions might be put to the vote sewi . >. 


them may be procedural and others substantive in ni tuv. 
` imperative to evaluate the functions to be carried ou: ù- 
through the instrumentality of a subsidiary organ. Ai.’ | 


is almaantly clear in providing that the Council ‘fn ry ws 


» 
* 


* 
‘ + 


sidiary organs as it deems necessary for the performace o` 


Doe, S/P.V. S48, p. 76. The President quoted the above pr ssa 
of the Practice of United Nations Organs. 


ca analysis of this csse see Gross, loc. cif. note 39 above, at 253 f.. ui 
9 .tudzinski, ‘‘The So-Called Double Veto,’’ 45 A.J.I.L. 443 (1961). 


“ay Counci', Sih Year, Official Records, No. 48, p. 5 (1950). 


ie 


* 
me I? 


‘vent peenge is as follows: ‘f... the Council will, by a vote of ony ev 


Hays... Juve any State when if is a party to a dispute being cor j'en 
ifo poitiey ate m the disenssion relating to that dispute.?? Sec note on 
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functions.” The proposed subcommittee, being a subsidiary organ of the 
Council, would perform the Council’s functions, and, logically as well as 
legally, the voting rule which governs the Council’s performance of certain 
functions must also be deemed to govern the performance of the same 
funetions by a subsidiary organ. 

The Council may investigate not merely under Article 34, but presumably 
in connection with any of its specific functions. Investigation is surely not 
a procedural matter solely because it is a step, albeit an essential one, in 
the Council’s procedure or process of solving an issue brought before it. 
In this ease the Council had been confronted, not with a trivial issue, but 
nothing less than the complaint of ‘‘flagrant aggression.” That in itself 
should have had the effect of bringing it within the range of Chapter VII. 
The Laotian request ‘‘that an emergency force should be dispatched at a 
very early date in order to halt the aggression and prevent it from spread- 
ing’’ should remove any doubt as to which chapter of the Charter applied, 
although this matter was never clarified in the Council's handling of the 
Laotian affair. In any event, under whatever chapter the Council acts, 
investigation is a serious turning point in the Counceil’s consideration of a 
complaint. Quite logically, therefore, from both a political as well as a 
juridical point of view, the Four-Power Statement laid down the principle 
that the ‘‘chain of events begins when the Council decides to make an 
investigation.’’ This is further amplified in these words: ‘‘... in ordering 
an investigation, the Council has to consider whether the investigation— 
which may involve calling for reports, hearing witnesses, dispatching a eom- 
mission of inquiry, or other means—might not further aggravate the situa- 
tion,’’ 5? 

As the discussion in the Security Council perhaps unwittingly revealed, 
the proposed subcommittee was to perform such functions. Therefore, the 
Soviet objection, unlike that of the Chinese representative in the Formosa 
case, rested solidly on the Four-Power Statement and on the Charter as 
well, inasmuch as the former is merely a comment on the latter. Further- 
more, whereas the Chinese delegate attempted to resort to the double veto 
in order to veto a procedural action, the Soviet delegate attempted to use 
the same instrument in order to induce the Council to apply a non-pro- 
cedural vote to a non-procedural matter in accordance with the Four-Power 
Statement, which simply makes explicit the applicable rules of the Charter. 
To be sure, the establishment of a subcommittee is a procedural matter, but 
the entrusting of certain Security Council functions to it is not necessarily 
so. This must depend on the nature of the functions. Investigation is 
not and has not been considered in the Couneil as a procedural matter, 
regardless of the mantle under which it was proposed.®* 


52 See note 3 above, at 712. 

53 The subcommittee declared in its report that it regarded its task as that of an 
‘inquiry’? rather than ‘‘investigation,’’ the distinction implying ‘‘that it must receive 
information on the facts from the government concerned, rather than seek facts itself on 
its own initiative.’’ Report of the Security Council Sub-Committee under resolution of 
Sept. 7, 1951, Doe. 8/4236, Nov. 5, 1959, p. 7, par. 15. The committee nevertheless 
visited the sites of the alleged aggression and heard numerous witnesses (civilian of- 
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CONCLUSION 


:t has been argued elsewhere that the Four-Power Statement hes si. 
taat:ial advanutages.$‘ It would therefore appear worthy of resoect, vc 
‘arcless of the question of its binding force. In the Laos ease it wes re 
necely the Statement but the Charter itself that suffered a setback. i: 
ro. by Cisregarding the law of the Charter that the Security Gounc] “i! 
yromote the rule vi law in international relations. What the Lats i> 
demonstrated is the persistent attempt of Members of the United Net ou t 
-ubstuue rule by majority for the rule of law. It also aamoustirt:. 
‘nasecer and futile effort to liquidate the cold war by majority votios ë 
wt.+ bueh simplsm has failed in the past and is not likely tu s'es ; 

i+. fiture. The issues of the cold war are altogether too ii tra:ti nc i 
qdo to parliamentary diplomacy, no matter what amount of -tececre 
eestayved upon it. 


- te mte eee Cee a o o nee nnn ne od a id d m A e i aA 





‘eials, m litary personuel, peasants and civilian population, prisoners wad si w.) 
"bid. pp. 21-27. Tho committee concluded ‘‘that although there were actions e i.» 
cut scope and magnitude, all of them—throughout the four periods (from 16 Jab ‘o ` 
October) were of a gucrilla character. From the statements of the Laotian milo. 
rnc iom those of some witnesses, it appears, however, that certain of thes hs { ' 
cperetion. must have had a eentralized co-ordination. Practically al wisnes. 4 (io * 
aut oi forty-one) stated that the hostile elements received support from the t fic: 
i tho DELV.N. (Demoeratic Republie of Viet-Nam) consisting mainly of «nun, s 
oms, am nunition, supplies, and the help of political cadres. The same emcees Sro 
the offeis! Laotien documents submitted and from some of the mater’al exinit s, e> 
“tle chk me tts seemed ecutied around former members of the U.C.P.L. (Unité Coms ti n, 
su Pethe. Lao—Pathet Lao Combat Units) previously mtegrated in 957, the 2: 
Daitelion of Pathet-Lao, which deserted from the Plaine des Jarres on 11 Mey 1938 
nd »ceticns of the frontier minorities (Thais, Meos and a few Khas). Aecoraiiz ie. 
“ocument presented to the Sub-Committee by the Laotian Government, pertiti x tics o 
egular T.R.V.N. army units were reported during the attacks on the Fiver ba o: 
na 39 Avzust. The Laotian Government states in another document presen 6 to * 
Sul -Comriittee on 15 October 1959, that after 15 September 1959, the DRA.N ar< 
‘-crus ed the border iuto North Viet-Nam, excepting those who occupied the suiii o 
Lactien t rritory between the left bank of the River Ma and the frontier, `? irese 
eport.d hat in certain cases there had been participation of armed lenien «+ wit, 
‘thus Vict-Namese clarreteristies, but they did not identify them as belonging to Nusi’ 
“diet Namose regular army units. The ensemble of information submitte1 tu tie Sut 
Cormitte: did not wesrly establish whether there were crossings of tha f-me'.r r 
gil troops of the D.R.V.N.’? Ibid, p. 31, pars. 95-98. It appear. wii eart 
‘corn the committee’. report that the situation in Laos was vastly mors cov opticii“ 
suat esuk be gauged from the debates in the Security Couneil. 

i So Cross, lor, ef. uote 39 ahove, p. 269 f£. 


NOTES AND COMMENTS 


THE NEUCHATEL SESSION OF THE INSTITUT DE DROIT INTERNATI ONAL 


The Forty-Ninth Session of the Institut de Droit International, which 
was founded in 1873, was held in the charming Swiss city of Neuchatel, 
September 3-12, 1959, under the presidency of the distinguished Swiss 
arbitrator, Professor Georges Sauser-Hall. Seventy-nine members and 
associates attended, including Judge Charles De Visscher, Honorary Presi- 
dent, Judge Max Huber and Professors Hans Kelsen and Pierre Arminjon, 
Honorary Members. Of ten United States members and associates, five 
were present: Hans Kelsen, Philip C. Jessup, Josef L. Kunz, Quincy 
Wright and Herbert W. Briggs. 

In keenly contested elections, five out of twelve candidates were elected 
members: Philip C. Jessup (U. 8.), Plinio Bolla (Switzerland), Gaetano 
Morelli (Italy), Baron Frederik van Asbeck (Netherlands), Paul de la 
Pradelle (France); and two out of eleven candidates were elected asso- 
ciates: André Gros, Legal Adviser of the French Foreign Office, and Pro- 
fessor Grigory Tunkin, Soviet member of the United Nations International 
Law Commission. Professors Jessup and Henri Batiffol were elected 
Vice Presidents and presided with great skill over working sessions. At 
the close of the session, Professor Alfred von Verdross of the University of 
Vienna was elected President of the Institut and it was decided that the 
next session would be held in Austria in 1961. 

The Institut works long hours. In addition to opening, closing, and ad- 
ministrative sessions, there were thirteen working sessions. Over and 
above this program, various Commissions held all-day meetings prior to 
the opening of the session, or until late at night. The traditional working 
method of the Institut of preparing resolutions on the basis of two or three 
stages of correspondence between the Rapporteur and his Commission is 
thus being supplemented by actual sessions of the Commissions working on 
particular topics. The advantages of face-to-face argument and drafting 
are already evident and, with more adequate funds, the Institut would be 
able to intensify the preparatory work of its Commissions. 

There remains, however, the problem of finding adequate time for discus- 
sion of the Commission reports. Of five topics scheduled for discussion at 
Neuchatel, three consumed all the working sessions; and the reports of the 
Commission on ‘‘International Conciliation’’ (Henri Rolin, Rapporteur) 
and the Commission on ‘‘Renvoi in Private International Law”? (Georges 
S. Maridakis, Rapporteur) had to be postponed to the next session. By 
1961, the Commission dealing with ‘‘The Utilization of International 
Waters” (Juraj Andrassy, Rapporteur) and other Commissions will be 
ready to report, and the problem will arise again. The obvious solutions of 


1 For the Report on Renvoi this was the second postponement, since the Report was 
ready for discussion in 1957 at Amsterdam. 
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uo fi sqguent mectines or lengthier sessions will depend upea ts: 
edet. at) funds ard the ability of busy judges, jurisconsults, ;ractitienc’ 
and pro ‘cssors to find time to participate. These are among tie probi . 
to whkiect the devoted Secretary General of the Institut, Pro’esscr iior 
Wehberv, and the Bureau will give their attention with a view 1) Inersas 
the procuctivity and the influence of the Institut. 

Most controversial of the topies considered at Neuchatel was the itepor. 
on ‘*Re consideration of the Principles of the Law of War’ (J. P. AÀ 
Srancoi, Rapporteur). The draft resolutions? presented ior « doptsr 
‘aclalec fourteen articles commencing with the proposition that 


‘or the duration of hostilities (durante bello) the rules o’t) v. 

ai are to be applied without discrimination between ths procs 
tom Let, as well when the competent organ of the United Nat's 1s 
ces onated the aggressor as when military action is undertake > nv 
uncer the auspices of the United Nations. (Translation. 


Debat» turned on whether this proposition failed to take aveowit o: 4° 
infiucne, actual or potential, of the juridical system of the Um tee Natin ` 
on the lew of war. The draft resolutions were also criticized or tho trow | 
thet. while some articles purported to set forth rules of positive lav, oiko 
mere y cxpressed vocur or stated that certain topics required further stu | 
t wis nointed out that the Institut could not itself proceed io ¢. ‘esta’ 
went of the laws of war without immobilizing its membership <n thi; ‘ce: 
“ol veais; that there was insufficient state practice on certain topics. (vr 
the Ins tut should make a more intensive study of selected topics ar 
confine itself to the approval of certain general principles whieh mith’ 
have some influence on a reformulation of the law of war in the light o 
contemporary conditions. Despite some reluctance to have he fashi- 
devote its time to the law of war, there was a strong sentiment ihat <` 
Tasto ut bad a responsibility to express its considered opinions in thy Hec 

Tho institut therefore adopted a substitute resolution calins “ss t: 
«stab isl ment of Commissions to make a further study of 


‘ai ibe equal application of the rules of the law of war t the pae « 
io on armed conflict; (b) the problem posed by the oxisienes i 
weepons of mass destruction and the distinction between ` nlttary n) 
non-military objectives in general; (c) certain juricical asncets ` 
the nrotection of the civilian population in economie warfere. 


\t it Amsterdam session in 1957 the Institut adopted the firs: iven 
attics oF a draft resolution on ‘‘ Arbitration in Private I atecaetier: 
aasi + Ceorees Sauser-Hall, Rapporteur), but lacked time to ecnsicc: 
Artivies 13-18 dealing with the recognition and execution of foretz 
arbitral awards. «At Neuchatel, the Institut resumed consideration oi i}. 
dratt aid decided to adopt its remaining articles as a separate resol itic ` 
on ‘nt wnational Recognition and Enforeement of Arbitral Awars i 


7 Annuaire de PTnstitut de Droit International, Session d’A nsterdom on 


i 
37% d. 394-461, 479-484, 491-496 (II). 
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private international law).* The Institut took careful note of the pro- 
visions of the Convention for the Recognition and Enforcement of Foreign 
Arbitral Awards, signed at New York, June 10, 1958,5 before drafting its 
resolution. 

By a unanimous vote of 63-0, the Institut adopted on September 11, 1959, 
resolutions and a voeu on ‘‘Compulsory Jurisdiction of International 
Courts and Tribunals.’’ The resolutions were formulated on the basis of 
the Preliminary and Final Reports of the Rapporteur, Mr. C. Wilfred 
Jenks (which are outstanding as a scholarly and comprehensive survey of 
the subject), of the skilled comments of his collaborators on the 24th 
Commission, and after a debate in seven plenary sessions of the Institut 
which was conducted on the highest level of professional competence. 

Noting the essential connection between the renunciation of recourse to 
foree which has been undertaken by Members of the United Nations and 
acceptance of compulsory jurisdiction of international tribunals for the 
settlement of legal disputes on the basis of law and justice, the Institut 
gives its endorsement to the proposition that resort to international tribunals 
for the settlement of international legal disputes is not an unfriendly act 
but a normal method of maintaining justice by submission to law. 

The Institut was also concerned with the reservations by which states 
purporting to accept the compulsory jurisdiction of the International 
Court of Justice have rendered such acceptance illusory. In specific terms, 
the Institut calls upon states which have sought to exclude from acceptances 
of compulsory jurisdiction disputes arising out of matters essentially 
within their domestic jurisdiction as determined by themselves, or which 
have made similar peremptory reservations, to withdraw such reserva- 
tions. The attention of such states is called to the ‘‘jJudgments given and 
opinions expressed’’ in the Norwegian Loans and Interhandel eases and 
to the risk to which they expose themselves if their peremptory reservations 
are invoked against them on the basis of reciprocity. In more general 
terms, the Institut urges states accepting the compulsory jurisdiction of the 
Court pursuant to Article 36(2) of the Statute to do so in precise terms 
which respect, and do not pretend to challenge, the jurisdiction of the Court, 
in accordance with its Statute, to decide disputes as to its Jurisdiction. 

The Institut declined to accept proposals made by the writer to limit the 
unfortunate effect of certain reservations ratione temporis, and calling 
upon states to reconsider existing reservations of a right to terminate or 
modify on notice their declarations accepting compulsory jurisdiction. 
However, by paragraph 8 of the resolutions, the Institut endorses the 
acceptance of compulsory jurisdiction for five-year periods, automatically 
renewable unless notice of denunciation be given not less than twelve 
months prior to the expiration of a five-year period. 


4An English translation of the resolutions adopted at Neuchâtel appears in the 
Annex to this note. 

5 See 53 A.J.LL. 420 (1959), with comment by Martin Domke; and Allen Sultan ‘The 
United Nations Arbitration Convention and United States Policy,’’ ibid. 807-825. 

6 See 47 Annuaire de l’Institut de Droit International, Session d’Amsterdam 34-322 
(I, 1957), for the Reports and comments. 
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By pevagraph £ the Jastitvt endorses the practice of inserti woe nuli 
otero! Conventions compromissory clauses establishing gentune compu sò; 
usdi ion procedures based upon a right of unilateral application, < 
calls attention to the model clause adopted by the Institut in 1955 a 
ranadi . 

sv peragraph 5, the Institut recommends that, ‘‘in the interest of acit 
eeonomi: development,’’ economic or financial development agiecine r 
whether concluded between states or with states by international orean? 
‘ieasy ot international public corporations, should contain corapromissc : 
¿auss orovidinge for compulsory jurisdiction of any dispute relative 
‘hei. h terpretation or application. Paragraph 6 suggests “ha: e t’ 
‘eo cue and financial agreements between states could usci uly cise te> 
tov asic as for compulsory Jurisdiction in respect of international <le ner. 

Resol ations of the Institut de Droit International are not hastily ¢ vr i’ 
exoress.ons of opinion by men of good will. In their final forin: 
‘hey have emerged from comprehensive research, reflective considerati 
a varefil assessment of political possibilities, and expert draitine  —: 
varry tie imprimatur of an organization which is conscious ei t~ 
spousib ities and which has as its motto: Justitia et Pace. 


HERBERT W., 3etcés 


ANNEX 


RESOLUTIONS ADOPTED BY THE INSTITUT DE DROIT INTERNATIONAL 
AT ITS NEUCHATEL SESSION, SEPTEMBER 3-12, 1959 


I. COMPULSORY JURISDICTION OF INTERNATIONAL COURTS AND TRIBUN it: 
Adopted September 11, 1959 
(24th Commission: C. Wilfred Jenks, Rapporteur, 


I 
Resolutions 


The nstitute of International Law, 

Ilaviig examined the present situation as regards the compulsory ju 
divtion of international courts and arbitral tribunals; 

Conv need that the maintenance of justice by submission to lav. throws 
seccnta ice of recourse to international courts and arbitral tribunals is 2 
essenti: | complement to the renunciation of recourse to force in iuterne- 
tinel 1 lations; 

Cons dering that more general acceptance of compulsory jurisdictio. 
world e an important contribution to respect for law and noting wit- 
concorr that at the present time the development of such jurisdiciion lar: 
seitasly behind the needs of a satisfactory administration of internatinar. 


Justis 


‘Evgish translation by C. Wilfred Jenks. 


136 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 54 


Recognising the importance of confidence as a factor in the wider ac- 
ceptance of international jurisdiction ; 

Considering it essential that Article 36, paragraph 2, of the Statute of 
the International Court of Justice should remain an effective means for 
securing progressively more general acceptance of the compulsory jurisdic- 
tion of the Court; 

Recalling the Resolutions concerning the principle of compulsory juris- 
diction adopted by the Institute in 1877, 1904, 1921, 1936, 1987, 1954, 1956 
and 1957, and enumerated in the Annex to the present Resolution, and in 
particular the voeu concerning the reservation in respect of matters of 
domestic jurisdiction adopted at Aix-en-Provence in 1954 and the Resolution 
concerning a model clause conferring compulsory jurisdiction on the Inter- 
national Court of Justice for inclusion in conventions adopted at Granada 
in 1956; l 


Adopts the following Resolutions: 


1. In an international community the members of which have renounced 
recourse to force and undertaken by the Charter of the United Nations 
to settle their international disputes by peaceful means in such a manner 
that international peace and security, and justice, are not endangered, 
recourse to the International Court of Justice or to another international 
court or arbitral tribunal constitutes a normal method of settlement of legal 
disputes as defined in Article 36, paragraph 2, of the Statute of the Inter- 
national Court of Justice. 

Consequently, recourse to the International Court of Justice or to another 
international court or arbitral tribunal can never be regarded as an un- 
friendly act towards the respondent State. 

2. It is of the highest importance that engagements to accept the juris- 
‘diction of the International Court of Justice undertaken by States should 
be effective in character and should not be illusory. In particular, States 
which accept the compulsory jurisdiction of the Court im. virtue of Article 
36, paragraph 2, of the Statute should do so in precise terms which respect 
the right of the Court to settle any dispute concerning its own jurisdiction 
in accordance with the Statute and do not permit States to elude their 
submission to international jurisdiction. 

It is highly desirable that States having excluded from their acceptance 
of the compulsory jurisdiction of the International Court of Justice in 
virtue of Article 36, paragraph 2, of the Statute of the Court matters which 
are essentially within their domestic jurisdiction as determined by their 
own government, or having made similar reservations, should withdraw 
such reservations having regard to the judgments given and opinions 
expressed in the Norwegian Loans and Interhandel Cases and to the risk 
to which they expose themselves that other States may invoke such reserva- 
tions against them. 

3. In order to maintain the effectiveness of the engagements undertaken, 
it is highly desirable that declarations accepting the jurisdiction of the 
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ANNEX 


1. Resolution on the compromis clause to be inserted in treaties (Sep- 
tember 12, 1877, Zurich Session). 

2. Resolution on recourse to the Permanent Court of Arbitration (Sep- 
tember 26, 1904, Edinburgh Session ).? 

3. Resolution on signature of the optional clause of the Permanent Court 
of International Justice (October 6, 1921, Rome Session). 


4. Resolution on the extension of compulsory arbitration (October 14, 
1929, New York Session) .4 

5. Resolution on the jurisdictional clause in conventions of international 
unions, notably those relating to industrial property and literary and 
artistie property (April 24, 1936, Brussels Session). 

6. Resolution on the legal nature of advisory opinions of the Permanent 
Court of International Justice and on their value and significance in 
international law (September 3, 1937, Luxembourg Session).® 

7. Voeu concerning the reservation in respect of matters of domestic 
jurisdiction (April 29, 1954, Aix-en-Provence Session).’ 

8. Resolution concerning a model clause conferring compulsory juris- 
diction on the International Court of Justice for inclusion in conven- 
tions (April 17, 1956, Granada Session) .® 


iSee Hans Wehberg, Institut de Droit International: Tableau Général des Résolu- 
tions, 1873-1956, p. 145 (1957); 2 Annuaire (1878) 160. This 1877 Resolution read 
in part: 

‘<The Institut de Droit International urgently recommends the insertion in future 
international treaties of a compromissory clause stipulating recourse to arbitration in 
ease of a dispute concerning the interpretation or application of these treaties.’’ 
{ Translation.) 

2 Tableau Général 145. 

3 Ibid. 159. After stating that the creation of the new Permaneut Court of Interna- 
tional Justice responded to earlier voeux of the Institut and to universal aspirations, the 
Institut expresses the voeu: 

‘(That States submit their disputes more and more frequently to the judgment of that 
high Court (juridiction) ; 

‘That those States which have not signed the Protocol ... [of Signature of the 
Statute of the Permanent Court of International Justice] examine the possibility of 
accepting within the widest limits [dans la mesure la plus large] the compulsory juris- 
diction of the new Court, it being understood that the parties would always remain free 
to refer their disputes by common agreement to the Permanent Court of Arbitration or 
to arbiters of their own choice.’’? (Translation.) 

4 Ibid. 146. 6 Ibid, 273. 

6 Ibid. 162. 

7 Ibid. 4. This voeu, which has been widely quoted, provides: ‘‘The Institute of In- 
ternational Law expresses the hope that States which include in their declarations ac- 
cepting the compulsory jurisdiction of the International Court of Justice a reservation in 
respect of matters of domestic jurisdiction will leave it to the Court to decide in each 
particular case whether the reservation is applicable.’’ (Translation from 45 An- 
nuaire 300 (II, 1954.) 

8 Ibid. 160. This resolution appears in French in 50 A.J.I.L. 645 (1956), and in 
English translation in 46 Annuaire de l’Institut de Droit International, Session de 
Grenade 365 (1956). That translation reads, in part, as follows: 
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© Resolution on judicial redress against decisions of inttecnare: © 
saonsutionus (September 25, 1957, Amsterdam Session :.® 
? 


I]. RECONSIDERATION OF THE PRINCIPLES OF THE Law ur Ww 
Adopted September 11, 1959 


(25th Commission: J. P. A. Franeois, Rapportiiur | 


oe vastitute of International Law 
Tounks the Twenty-filth Commission for its Report oa Revo s. 
‘ - a the Principles of the Law of War and for the Drait Res ty 
aii Nc i thereto; 

* Considers that it is impossible for the Institute at the p'ese + s> 
1€ .xp ess its opinion on the proposed Resolutions in their ent «i 
roasiders that the Report provides a useful basis for undectabine 1): ' 
studies of particular aspects of the subject; 

+ Ciarees the Bureau with establishing, as it deems adv salhe, cv: 
ior: ¢‘ommissions for the study of the three following questie is- 


'¢ The equal application of the rules of the Law of War to tiu onau 
to an armed conflict ; 

t The problem posed by the existence of weapons of mass lesa. 
ion and the distinction between military and non-nillitar. + 
jectives in general; 

c: Certain Juridical aspects of the protection of the civilian nors 
tion in economie warfare; 


i. ] eeides that. to the extent that the technical character: of the ia 
toss to be studied renders it necessary, the Bureau will atte npt 1o vot: 
fic «ollaboration of independent experts to be designated by `t; 

> authorizes the Bureau to take, where necessary, appropriate riros. s 
For eoordinatine the studies and to take the necessary steps for issu. 
toe renmirea cooperation and support. 

I 


‘Phe lustitufte of International Law reeommends that governments wid tott 
wai -Usitious should, when drafting multilateral or bilateral conventions, inc. |e + 
: cvus conferring compulsory jurisdiction on the International Court of Je tie i 
cispate relating to the interpretation or application of the convention. 











TI. 
‘*Th 4 clause might be in the following ternis: 
"t An dispute relating to the interpretation or application of this couveution stol > 
sabet to the compulsory jurisdiction of the International Court of Justice, vhirii - 
Le. ciscd of the matter by unilateral application by any party to the dispute.‘ 


217 Apnuaire de l’Institut de Droit International, Session d'Amsterdam 478, >s 
» 1957, ID); 52 ATL. 105 (1958). 
e Er glish trensletion by Herbert W. Briggs. 
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lit: INTERNATIONAL RECOGNITION AND ENFORCEMENT 
OF ARBITRAL AWARDS * 


Adopted September 11, 1959 
(14th Commission: Georges Sauser-Hall, Rapporteur) 


The Institute of International Law, having adopted on the 26 September, 
1957, at its Amsterdam Session a Resolution relating to the conflicts of 
laws to which private arbitration may give rise; ** 

Considering that it is fitting to complete that Resolution by provisions 
relating to the International recognition and enforcement of arbitral 
awards; 

Bearing in mind the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards concluded in New York on the 10 June, 1958; 1? 

Adopts the following Resolution: 


FIRST ARTICLE 


At whatever place an award be given, all States shall recognize the ex- 
istence and the effect of submissions to arbitrate and of arbitral clauses 
valid according to the provisions of the Resolution adopted by the Institute 
at its Amsterdam Session in 1957. Every court before which one party 
begins judicial proceedings in violation of a submission to arbitrate or of 
an arbitral clause shall disseize itself of the matter at the request of the 
other party. 

If one of the parties before the arbitral tribunal raises the defence 
that the submission or the arbitral clause is invalid, the judge shall settle 
the question by applying the law competent by virtue of the Amsterdam 
Resolution; he may also refer the parties to the arbitral tribunal, subject 
to any right of appeal to the courts laid down by the law of the seat of 
the arbitral tribunal. 


ARTICLE 2 


Subject to what is said in Article 3, the recognition and enforcement 
of an arbitral award given according to the terms of the Amsterdam Reso- 
lution shall be provided by each State where it is invoked as soon as it 
has the force of res judicata according to the law of the country of the 
seat of the arbitral tribunal, without any need to proceed to examine the 
merits. 


ARTICLE 3 


The recognition or the enforcement of a foreign arbitral award may only 
be refused in the following cases: 


1. when the parties have not received due notice, or have not been 
properly represented ; 


* English translation by Ben Atkinson Wortley. 
1147 Annuaire 491 (1957, IT). 
12 53 A.J.I.L. 420 (1959). 


NOTS AND COMMENTS 


ioa the gswd is contrary to a decision which ats b: 
=o a'o concerning the same subject matter and between the samo re 
ofte tle conclusion of the arbitral agreement, in a court of the corn: 
es toe award is invoked; 
> ‘ion the avbitrators have exceeded their competeuce or 
Hn. cH vou upon oll the questions submitted to them by tne var... 
tle ge werd docs not give reasons when it should do so; 
“voen the award relates to a dispute which because of Ko neo 
‘3. i capable of being regulated by means of arbitration acveord w tgi 
‘oof the couutey where it is invoked; 
ca tue award is manifestly incompatible with out ic 
loss where H is mvoked. 


ARTICLE 4 


© e oarty who requests the recognition or the enforcement of 
doo ve award should inelude in his request : 


i} + original award or a copy certifying its authentic ty 
«4 1 o aw of the place of the seat of the arbitral tribunal; 
7 tle orisinal arbitration agreement or a copy certifvin: í. 
ge ge (ae 
deetmentary evidence that the award has the effect of res > 
© paet of the scat of the arbitral tribunal. 


ARTICLE | 


Tae law of the place where the foreign arbitral award is inveres . 
govi rhn the procedure and the effect of the recognition or of .ny pot > 
vreci ment teweg itur). 


ACT OF STATE DOCTRINE AND THE RULE OF LAW A REPLZ7 
Ai tie annual meeting of the Bar Association of the City of \) Y 
‘ag | 1959, the Conmittee on International Law prese ite: a i 
y «untionding ikat any American court be free to pass upon ir . 
o` 21 act of state of a foreign country when the effect of thit ect a. vi 
oa segal rights is an issue in a case pending before the America e. 
The eurts would be encouraged to assume this prerogative, as f'n ois: 
toc contemplates, by an announcement from the State Depari r v 
tc- wmd not embarrass the Executive Branch of the Unite 1 Stee. i 
ei 4 in its conduct of foreign relations. The resolution itse.r ao 
t, cd in en explanatory and favoring article in this JOURNAL fo: 5 
1459.4 he idea of the resolution is at first reading very appea'ing, os 
+o ues to open to judicial determmation an area m which no Am a 
— t tas been able to adjudicate wrongs suffered in a foreien cour oy o 


u 1x N. Hyde, ‘“‘The Aet of State Doctrine and the Rule of Lew, 58 \ | 
(. J) the Resolution is also printed in ‘‘The Reeord,’’ published bv the :: 
t.: or the City of New York, Vol. 14, No. 6, p. 228 (June, 1959 , 
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to an act of state by that foreign country (except in a very limited number 
of cases and then only with specific approval of our State Department). 

It is not, however, the part of wisdom to accept such a new and sweeping 
idea uneritically. The advantages have been extolled; what are the dis- 
advantages? This note will examine the results which will surely occur 
if the recommendations of the resolution are accepted. Only by examina- 
tion may one reach a decision whether the idea is an advance or a retreat 
in the field of international relations. Two questions must be answered 
before an analysis of probable results may be undertaken: What does the 
resolution provide? What is the new remedy contemplated ? 

In particular, the resolution suggests that the State Department be 
importuned to make a public statement that all courts within the United 
States, both Federal and State, thereafter 


consider themselves free from any restraint based on deference to 
the executive branch of the Government in the conduct of this country’s 
foreign relations which prevents judicial inquiry into the validity 
under international law of the acts of foreign States whenever such 
inquiry 1s necessary for the determination of controversies within the 
jurisdiction of such a court. ... 


The suggestion was subject to some reservation: that the court action 
would not violate recognized principles of sovereign immunity or prejudice 
the conduct of foreign relations of the United States. As to the latter, 
the State Department would retain the right to indicate that such action 
by a United States court in a particular case might be prejudicial, in 
which event that court would, as now, decline jurisdiction to pass upon 
the validity of an act of a foreign state applicable to rights within its 
own territory. 

No one in the United States doubts the importance of measures for the 
protection of private property Invested abroad, the greatest danger to 
which is exploitation by the very government which has permitted—in 
many cases welcomed and enecouraged—investment within the country. 
The resolution concerns itself not only with the aets of unrecognized gov- 
ernments, but of countries whose sovereignty has been acknowledged by 
the United States, countries which have undertaken to meet their inter- 
national obligations, which have constitutions of their own, recognize the 
existence and the force of international law and have given assurances 
of rights in private property. Yet too often, under recognized or un- 
recognized governments, have foreign-owned investments been subjected 
to unconscionable seizure for ‘‘nationalization’’ with no compensation or, 
at best, inadequate compensation. Nor can anyone doubt that interna- 
tional diplomacy frequently lacks that certainty, strength and dispatch 
desirable in the protection of mvested private property against confiscation 
in a foreign country, in the restoration of such property if it has in fact 
been seized, or for securing compensation for damages sustained. 

Obviously the purpose of the resolution is good, but the proposed remedy 
must be eritically examined. What the remedy is, which the proposers of 
this resolution believe should be available in any court in the United States, 


TE NOTES AND COMMENTS 
e3 r soon in simple form by comparing the decisions in two simile sc... 
atii vlich are mentioned in the report of the Association suppri' ' 
‘he resol ition. These similar cases with contrasting judicial deeisi us + i) 
va ieser bed as follows: 


Two separate and distinet countries had each ‘‘nationaliz d° ei. 
ol ecse its within its own territory. By the nationalizetion de: roes 
oaen cas’, the title was transferred to the state itself, which there. iiey 
"acn cas» sought to sell and ship out the oil. In one case tie Lie 
“atv hed been granted the oil concessions and, except for the aa‘) suus 
Loca eces, would be the owner, judicially seized a shipment of ol afi. 
‘os: kft the nationalizing country; m the other case the form > v 

.¢. . it an action ior accounting against the purchaser. In bo hee sis’ 
oo4.e owner contended in the respective courts of the two ecunt:: 
“hws tle actions were presented that title to the oil had not ben. ix. 
Doped: n the one case, that the status had not been changed bet u~> ° 
nationalzing decrees were contrary to specific agreements ard en) 
sa oth, or in addition thereto, were contrary to mternatioial ‘a; 
“Ye othe: case, that the group which made them, though lactual vy «vi. 
shee. in the country as the only governing force, was not a leg times a, 
ter nt; it had never been recognized by our own, and was iaeapalin o 
rassir a valid governmental decree. But both petitions were adike u tno 
‘eceest Cor relief: that the courts declare the act of transfer to b` io 
ene Vole, 

The nationalizing country in one instance was Russia, which nationalis i 
ell oil areas within Russia, one of which had been owned by ¿è errin., 
Russian company which brought an action in New York courts agaitst . v 
Anwricaa company to which Russia had sold oil from that field. In fu 
no ease, the nationalizing country was Iran and the private cynes v 
‘ne properties was predominantly English. The shipload of oil. 42 tor 
cas sold to Italian interests, was seized at the Port of Aden, e Driti~i 
2 retcctorate. 

The Court of Appeals of the State of New York, which decided ene cise 
and the Supreme Court of Aden, which decided the other of these wh ls 
surilar, almost identical eases,? came to diametrically opposite conclusicrs 


L 
att 


2 Solim E & Company v. Standard Oil Company of New York, 262 N. Y. 220 (192%; 
angJe [revian Ou Co. Ltd. v. Jaffrate et al. (The Rose Mary), Suprenie Court o A 
33 fit. Law Rep. 316; 47 A.J.LL. 325 (1953). In the Rose Mary easa the renl i. + 
Leta. the court was tle validity of the governmental decrees. This wai a secondo" 
nalo 92 ice Salimoff case, the main issue there being whether or not the neis of i 
ziras mived government of Russia should be given the same effert as thos: of : 
weoguized government. There seemed no doubt in the court that it could noi pos 
upon the validity of an act of a duly recognized government. The case difiovs in eu 
nsi from the Rose Mary case decided by the Court of Aden, in that in the Selinis: 
ens: te owner before nationalization was a national of the country which seized i}: 
proveriy, and in the Rose Mary case the owner was a foreigner to the country wi ei 
voaotexreliz'd the oil fields. ILowever, in the Salimoff case, it should be noted, th? Co.: 
‘Yo Apoea s said: ‘‘The courts of one Independent government will not si. in ju lene’ 
upen the validity of the acts of another done within its own territory, even when si 
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In the case brought in New York the confiscatory decrees, however un- 
conscionable, were considered as creating a valid transfer as they purported 
to do, since the court had no power to decide otherwise. The Court of 
Aden, on the other hand, found that no valid transfer to the nationalizing 
government had taken place, as the seizure was contrary to international 
law, and awarded the shipload of oil to the party claiming title under the 
original owner. 

In considering the two cases, one must have sympathy for the oil com- 
pany and for the innocent financial mterests which were damaged. Both 
courts showed this sympathy, although the right, or at least the power, of 
the nationalizing country to act as it pleased within its own territory was 
upheld by the American court. So the decision of the Aden court seems 
a sort of poetic justice, of putting things to rights. of a restoring of the 
status quo which should not have been disturbed. 

Superficially, this seems a step in the right direction toward international 
justice, better than the present system under which United States courts 
adhere to the doctrine that, except where the State Department specifically 
permits a court to pass upon the validity of an act of a sovereign state, 
all American courts refrain from doing so on the ground that they have 
no jurisdiction to declare the invalidity of an act of a sovereign government 
done within its own territory affecting property and other rights within 
its own jurisdiction. But on closer analysis it appears the proposed 
remedy is not sound in law, not practical in execution, and provides but 
an illusory remedy. 

The recommendation of the resolution vel not be adopted for the 
following reasons: 


l. The courts of the United States are not qualified to determine the 
validity, within its own territory, of an act of state of a foreign sovereign. 


The Bar Association resolutions propose that all American courts, both 
State and Federal, shall have the authority to declare an act of a foreign 
state invalid if they determine that the act violates the constitution of the 
foreign state which passed it. The Supreme Court of the United States 
ean and does determine the Constitutional validity of Acts passed by 
Congress or by the legislatures of the several States. Originally many 
persons doubted that the Constitution gave the power to the Supreme 


government seizes and sells the property of an American citizen within its boundaries.’’ 
(Loe. cit, 224.) Although this is dicta, since no American in that instance was an owner, 
it is at least indicative of the attitude of the court. Cf. Ricaud et al. v. American 
Metals Co. Ltd., 246 U. 8. 304 at 310. 

3 The Bar Association recommended that there should be three bases upon which an 
American court could be free to declare invalid an action of a foreign state. Page 5 of 
the report reads in part: 

‘‘Where the foreign State is acting with respect to persons or property within its 
territorial jurisdiction, the court of the forum may be requested to deny effect to 
relevant acts of the foreign State on one or more of the following grounds: (a) that the 
act violates the constitutional law of the foreign State, (b) that the act is repugnant to 
the publie policy of the forum or (e) that the act is in violation of international law.’’ 


ee NOTES AND COMMENTS 
Soret t pass apen the validity of Acts of Congress, but Cite: Justi.: 
ia > al established the principle that the Court could deter ne yanii. 
“+ ect {ae provisions of the Constitution, which by consent or eit < 
wtple cf the United States was the supreme law, were viilated Ly . 
wlticulr Act of Congress. Al of the judges of our Suprem» Cinari i 
amillar with our own Constitution and they must know, too, tie bas: 
aw co? tae land v hich, if not expressed, is inherent in the Consi ounti 
Ales, th- economie conditions to which the law applies is a factor ir: 
J¢ iy diseussed in Constitutional cases. But all the Americas ots: 
si 4 lave familiarity with all the constitutions of the world nor" +). 
.- æ s of all the countries, yet the proposition suggesiea by i:i Dy 
Jsocccaton of the City of New York would grant every cour., i * 
. 22. 1S tates, both State and Federal, the authority to declar a: ~t 
z fivcien state to be contrary to its own constitution. 
Pavita law is not law within the United States. If relevant io 2 
‘as’ it must be proved. The government of the country, the cons¢'t:i_, 
© iv of -vhose law is called in question, would not necessarily bo a paix + 
fac cese [n Faci, it probably would find it expedient to stay oi ¢.’ 
cas. Tiere might be no one before the court who would compric dtu 
vives, the court as to the constitution, if any, the basie law of tie voio 
reasors ‘or the passage of the Act, what it was intended to aecomrptis i 


ae} 


za tir ot afieeted equally all persons similarly situated, wheth.is, a 


‘ 
4 


»vcvidec for a transfer of property, this was done with due proe ss s 
<y, Whether there was provision for payment, it was adeouat , a:i oth. 
aters whieh any court must necessarily consider before it eowl s 
z epe ent opinion. 

Ba the Bar Asscciation’s recommendation does not stop at mer co- 
~itut on lity; it adds two other bases on which a foreign aw trou 
“eciated invalid. These are that it is repugnant to the publie polie acas 
‘oy. (our own) or the act is in violation of international lawe t iao 
“ons deen the law in the United States that confiscatory dvere s e. % 
oreisn state will have no effect on property within the Uiitecn siat- 
at inc time of these decrees, unless given such effect by agreemeri :'- 1. 
wneicd States Government. Courts of the United States, m exereinne 
“ne seve eign power of the United States, have complete contcol ovr é 
sersons and things within their jurisdiction and it therefore requices ; 
cir e> an executive agreement to affect property within the Uris 
Stit ~ i` a manner contrary to existing American principles of lav’ ari 
-0 ty making the publie policy of the country.® But eecordine io cu 
vess'i tion, our courts are urged to say that the foreign law dees no’ over 
2 .Cct pe yperty within the jurisdiction of that very foreign country if i b 
orivery io our own standards of right and justice. This scems ¿ii ou 
{Arca te declare as hypocritical the oft-repeated statement thai all pourles 


i c comprehensive diseussion of proof of foreign law before Amerivin eeu (>, s 
va oie and Busch, Forcign Law: A Guide to Pleading and Proof (New Yori. 
‘ ' tier tous, 1259), reviewed below, p. 212. 


it oni. 3 above, 6 United States v. Pink, 315 J. 8.2% 
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have a right to determine the law and, too, the morals, under which they, 
by their common consent, shall live, and set up as a standard for the world 
our own determination of propriety. 

There are 51 separate jurisdictions in the United States, those of 50 
States and the Federal Government. Furthermore, the courts of one 
Federal cireuit have been known on the same or similar proposition to 
differ in opinion from others as to the validity of an Act under Consti- 
tutional Law. Those who would vote ‘‘yes’’ and those who would vote 
‘no? might be in any conceivable proportion and the reasons given in 
support of a ‘‘yes’’ or a ‘‘no’’ might be highly diverse. The matter could 
not be left in such a situation as that. 

Every initial court decision in the United States determinative of the 
action is appealable. Courts of Appeal and, ultimately the Supreme Court 
of the United States, will determine the proper interpretation of law. We 
now come to the great question: jurisdiction of the Supreme Court in 
such a matter as is here considered. Certainly, the Supreme Court has 
never assumed to have the authority to pass upon the constitutionality of 
the acts of foreign states under their own constitutions; to declare acts of 
foreign states void within their own countries because repugnant to the 
law and morals of the United States, or that they are void within their 
own countries because contrary to international law as interpreted by the 
United States Supreme Court. But faced with confusion of opinion, it 
would appear that the Supreme Court would ultimately be forced to make 
this final determination and the validity, meaning, application and other 
matters of foreign law constituting an act of state would become a basis of 
certiorari to the Supreme Court. At this point, the Supreme Court has 
enlarged its jurisdiction to the astonishment of a long-deceased Chief 
Justice Marshall, for it would purport to tell the whole world the validity 
within their own countries of their own national acts of state. The Court 
would be legal mentor to the world. Mere contemplation of such a system 
should give pause in determining the desirability of the resolution referred 
to. The resolution purports to uphold international law, but does inter- 
national law provide that the judicial acts of state of one country may 
nullify the legislative acts of state of another? 


2. International law is interpreted differently in different countries. 


Whether the precepts which govern men’s lives be law or theology, men 
will ever differ as to the interpretation of the precepts and their applica- 
tion to a particular situation. The members of our own Supreme Court 
have been known to differ on a Constitutional question by deciding it by 
opinions of five judges to four. Must we assume therefore that four of 
our Supreme Court judges are incompetent in Constitutional Law? If this 
lack of unanimity on the Constitution and fundamental law governing their 
own nation is so pronounced in this, the highest court, how much greater 
would be the disagreement internationally ? 

In fact, we need go no further for this consideration than the Rose Mary 
ease itself and other cases growing out of the same nationalization decrees 
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lo the Rose Mary vase the oil, ttle 
us round by the Court in Aden, been transferred rori te 
Oi) Compiny to the government agency of Iran bevaus: thy c. 
Wseatory vad therefore contrary to international ja v, rad 


oot uervest of Iran." 


Yop r 


tet Franiun Government to Italian interests but was ciMretu. i 
Ty ë simila- ease where oil from the same natiou..lize ts! 


á 
a 


to Italian interests, Italian courts were asked to piss +u 
ot these decrees. Similar oil had also been sold to Jape rs: 


md the Japanese court considered the same fact-.2 TI 
<i the Japenese court agreed in their conelusion the tf! xo œ 


that the Iranian decrees did in fact transfer title te 1: « 
wd the decrees not confiseatory, since they contained so + >, 
at paymeut was contemplated, although no provision for u 
lent was made, 


Both were hesitant to assume authority i |! 
aet of state did not transfer title as it purported to do. 

~in the world were willing to let the U. S. Supreme Co vii. 
rmination, and the United States in turn accepted the « 


t 
o. 


‘they Supreme Court as to invalidity of any U. S. acts o ste’ 


Vibe beads 


ance which even the most sanguine supporters of these resol ris. 


Ms ov Engli u authorities on the Rose Vary decision have rot is on, 
 inlversely critical as, for example, the comment by Michael) M: in. « 


» Comparative Law Quarterly 295-299 (1956). 
the decision in the Fose Mary, he says: 


In referring ti ore 


‘et, os the lenrned judge appreciated, The Rose Mery wes ieiki 
i which can he stated ns follows: 


al 


i as contrery to International Law to expropriate an alien's proper. 
ton, 

nmiterantionsl Law is part of the law of England. 

Therefore when the deprived person is, say, a British subject ond owy 
«Aa neither poid nor offered, an English court eannot recognize the ox i 
it he~ been illegally effected. 

major aud minor premise may be correct, but the inference les b emt {i s 
€ that the rule of International Law does not deal with quw stios e “i 
viides that eertain expropriations give rise to an interuetion ill ou 
compensation. It is said that the actual taking is not impugned, av tiop, th 
nal delingucney is only committed thereafter upon failure te poy. vs. 
ompensation, 2.27’ 

Iranian Oil Company Ltd. r. S.C.P.O.R. (Unione Petrolera per VO: 
955 Int, Law Rep. 21; 47 A.J.LL. 509 (1953): ‘The of which 
the present dispute was taken by the Persian Government in Poisi +. 
dion; lization Law, and in Persia it was disposed of in favour of St PC 
cet of sale: AH this was in conformity with the judicial system of the Poo u 
t, on whos. territory these acts (expropriation and sale aid sures) ‘ce 
the legal and material consequences flowing therefrom. The recoenitin: 
we validity of the effects which these acts had already had in Persia anuo. L 


4 
4 


f, h « 


z * 


‘gment that the effects have indeed taken place, i.e., accepting the Ti 


which in themselves—and considered separately from their eause ere uo» 
airy to public order. The Nationalization Law should not, therefor., | 
from the point of view of publie order.’' 

Iraujian Oil Company v, Idemitsu Kosan Kabushiki Kaisha, 1953 Int. Lin, R. 
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would scarcely expect or even desire, then we may be sure that different 
countries will interpret the same act of state differently and arrive at 
different conclusions.*° This does not create world order and give respect 
for the law, it creates International animosities and breeds chaos. 


3. Titles to goods in international trade would be confused. 


Nothing can hamper international trade more than confusion of title 
to goods. Here, we have the court of Aden holding that certain oil be- 
longed to the Anglo-Iranian Oil Company. We have the courts of Italy 
and the courts of Japan saying that it belonged to the Iranian Government. 
Consider, then, the effect of such possibilities upon trade generally and 
upon the financing of trade. International trade consists of shipments of 
great value, and the buyer, who in good faith and publicly purchases some 
property from a foreign government directly or indirectly, may suddenly 
find he has lost everything, although that foreign government will still 
insist it gave good title. A bank doing international business would 
hereafter in many instances have to trace the title to the underlying goods 
back to their source before it could write a letter of credit, else it might 
find that some court in some country had at one stroke found a transfer 
not in legitimate exercise of eminent domain and by such decision had 
beggared the opener of the letter of credit and at the same time deprived 
the bank of its security, t.e., title to the goods shipped under that eredit. 
It is scarcely desirable to inject into international business this element 
of great uncertainty or throw doubt on the title of an innocent purchaser, 
who has paid full market price. 

Furthermore, in the curiously mixed financial interests involved in a ship 
or fleet of ships, a sudden change of title might be disastrous to many 
financial institutions of different nationalities. International financing of 
ships has become very common since the war. Although every court would 
have jurisdiction of the ship—the res—while the ship was under distraint 
in a harbor where the court was sitting, no court could give good title, for 
if one court could disregard the effect of an act of state, surely another 
court could disregard the attempted nullification of that act by a foreign 
court and could make its own decision. The age-long assurances of ad- 
miralty that it could give good title as against the world would become an 
empty boast. 


4. The suggested remedy 1s ineffective. 


The officers of the Anglo-Iranian Oil Company doubtless had great 
emotional satisfaction in having a court in Aden grant to it one shipload 
of oil; a public condemnation with judicial solemnity, of an act already 
condemned politically ; but this is scarcely compensation to its stockholders 
for their loss of the oil fields and refineries. Unless the company can find 
some way to make the decision of a municipal court of a foreign country 
enforceable in the country whose act of state that court has declared to be 


10 The report of the committee of the Bar Association presenting the resolution admits 
the possibility of diverse interpretations. 
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os ths acmedy is psychological only. The problem still ramets c 
uciucd or manner in which the oil company will get its properties bach « 
sec ro edequate compensation for them. The court of Aden comd <>) 
‘he comoany in possession of one shipload of oil. That was all tac i1. 
ariv n ts jurisdiction, 


. Ji might force double payinent to countries in necd of che sna + 


resumably, where any foreign-owned-property within a vouniry bs 
> © selved, the owner already has a large number of regular cust: nis 
«~~ Thus, as to the oil, our principal illustration, we nay isst: 
‘ih’ te Auelo-Iranian Oil Company had its regular customers, » osi © 
n  oitside of Iran. Upon nationalization, these customers coti us 
veo ceon, but now they must, at their own expense and perhaps w th mte 
idealt,” immediately seck other sources of supply, however exy vi: 
“nev mev be; for if the title changed by the laws of Iran is not reeosry 
wu Side of fran, then those customers which fail to receive a nev sou i 
of sepp y must pay twice for Iranian oil or go without. Thy roast > 
‘he Government of Iran, otherwise the oil will not go out from tic: 
‘ney am si pay the Anglo-Iranian Oil Company to permit the oil to eom 
‘nic ‘he r own country. In fact, we may say that the only rewedy alle 

iy iis doctrine of nullification by a foreign court of acts of stete os 
agoi ast tne wrongdoer, the government which has confiscated, but gars 
je etsy omers, frequently the former customers of that very crusae 
słes uroperty has been nationalized. The real problem remetus | 
toucved: How may former property rights be restored? How ray esn 
oeasetiez be exacted? 


r 
a 
» 


i The remedy applies only to a most limited type of case. 


a. u. assume that we are dealing here primarily with transfers olihi! 
ov ibog: 1, unconstitutional acts, abhorrent to all legal systems, and coatra 
to ‘ter iational law, and that all countries agree, except the ont cesante 
whic) Fes committed these unconscionable acts. We may now sutli 
assunie that any confiscated property shipped out of the cowtry will b 
svl4., Ly one or the other countries in the world which cons stect vo. 
dea wito it as if the title had not been changed. But how cen o Forci: 
ownee of a communication system within the confiscating country take ed 
ra “ce of this law? Nothing there is shipped ont. Suppose io. 1% 
seize: pvoperty is a railroad or canal or light and power cotapany or aoi 
an! rr gation system. When such have been ‘‘nationalizec now can 
‘he owno-r secure a decision of a foreign court? No court could have jw: 
dicion “” rem and there are no buyers outside the confiscating country i: 
vive jurisdiction in personam. The fact of the matter is that, oil is mos 
se ‘arly a money crop. Where it exists in any commercial abundaix: 
t axit beyond the needs of the immediate environment. It must b. 
-anned usually m foreign trade. We can have then, if these reso ution 
» . vested as to that particular product, a watehful waiting, a sort o 
‘nic vational game of ‘‘cops and robbers’? to see if an export saipment cs > 
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be seized in a country whose courts would declare void the transfer act 
of the sovereign government. Since the suggested remedy is relatively 
ineffective even as to oil and other export bulk products and completely 
powerless as to many types of property which might be confiscated, it is 
not an adequate remedy. 


7. The resolution not only assumes for the courts a function previously 
an exclusive prerogative of the State Department; it does not confine the 
remedy to citizens of the United States. 


The State Department has made demands, protests and the like to 
foreign countries when American citizens have been damaged by the act 
of state of a foreign country, but the State Department has never under- 
taken to represent, as against a foreign country, other than American 
citizens. The suggestion made in the resolution, however, is not limited 
to American citizens but includes anyone who can invoke the jurisdiction 
of an American court, even a citizen and resident of the country which 
committed the act of state which the American court is asked to declare 
void. Foreign countries are less likely to consider this attempted judicial 
nullification of their acts of state as that of a high-minded international 
Sir Galahad, dedicated to right everybody’s wrongs committed anywhere, 
as they are to view it as the officious intermeddling of a Don Quixote. 


8. It would transfer control of some foreign relations from the Executive 
to the Judicial Branch. 


The State Department is charged with the duty of ‘protecting the in- 
terests of the United States and its citizens in relations with all other gov- 
ernments of the world. This is one of the functions of the Executive. 
The resolution, however, provides that courts may pass upon the validity of 
any act of state of a foreign state operating within Its own territories un- 
less the State Department in any particular case, after notification that 
such an issue will arise, retains for itself the functions of dealing with the 
particular country involved and that particular act of state. One may 
question whether the State Department has the authority so to abandon 
its obligations and transfer the conduct of the foreign affairs of the United 
States. Furthermore, one also wonders if the State Department would 
at any time be willing to be bound, as it necessarily would be bound, by 
any judicial decision which it could not foresee, and could not overrule. 
Judicial determination of foreign policy and abandonment by the State 
Department, by estoppel, of its conduct of foreign affairs is not a desirable 
method of protecting the international interests of the United States. 


9, The case cited in which the State Department permitted the United 
States court to examine and determine the validity of an act of a foreign 
state is not a precedent. 


In 1949, the State Department advised that it perceived no objection 
to a Federal court determining the validity of certain acts of Nazi Ger- 


11 See sec. 9 in text below. 
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ig they affected Mr. Arnold Bernstein, who was suing in tha’ eow 
ar ioe ‘eturn of eertain ships which formerly he had owned, er fer i’ 
Savion of damages for their detention. The ships had been sold to ctl e 
Hit. st., and on them were mortgages held by still other companics ‘Tr 
su‘ aa against the purchasers of the ships and others which then uac 
“nat +l interest in them. Some of these were Americans, others fo: citi 
Jo we business here, so the court had jurisdiction im persone. Sochsl n 
23 sI] remained would doubtless, from time to time, cowe to Nev V 
‘Lusvor, so there could be jurisdiction also in rem. Under tiese cive: 
vies the court could enforce any judgment. It could put arva. 
w o- s 21 of the ships. It could enforce any payment against th vet. 
‘ease itself was unique. From 1933, when the Hitler go: i 
re ‘gi * power in Germany, the Nazi government had given ‘oi eso" 
-ev spectacle of unrepresentative, unfair, prejudicial and opp.i>s> 
oo. arent. Certain groups had been picked out within the body o% 
v0. er with utmost severity Nazi exploitation. Mr. Bernsteir wes ^ 
thet grenp. Durine the Hitler regime he had been arrested, pvi 11 |: 
en’! ieryily fined; a receiver for his property had been appotiter. enc * 
secs lunds because his business had suffered and he needed wane, 
solo ihe ships which had been a profitable enterprise hitherte > |) 
sui Le elaimed he had been illegally dispossessed of these ships ond a- 


“¢ ie aad done to effectuate or facilitate the transfer had not ln -1 


o:a yone. Under these circumstances the State Departinest puttu 
‘h: cou't to pass upon the validity of these transfers. 
3< 11 spite of what has been said, the issue was by no rea Peo em 
vo’, Mr. Bernstein had not been convicted under the Nurimb st ks 
Ue nca been convicted of violating the foreign exchange laws of € vee eiis 
lays wtieh applied to all citizens, and so the contention that ne ee! n, 
eo. Uy deprived of his ships raised many questions which è co: as 


vons ter and deeide, among which were, perhaps, whether or w4 ih 
Yure ab-rg laws, to which he was also subject, had prejudicel t eco < 
{tner a, to the fairness of his trial or the penalties which were ex. s. 
rhe tights of the purchasers also had to be considered. Was ti a boue fe 
oianias?? Had adequate consideration been given? Had tus en 
eyel Vy or applied to Mr. Bernstein’s benefit? All the guest eon: of . 
“otis lected international case would be before the court. Further. 
ths coutry which had enacted and enforced these laws in fact no lones 
xsd. Nazi Germany became our enemy; it was excluded “vor i> 
Sa iey of Nations; it was defeated in war. A new Germary, ‘wil 1 
Jo rovel of the Allied Nations, had arisen. The United States was o 
ecord es favoring restitution to members of an oppressed grou of in 
rep: rty or its value, which had been taken from them unjustly but nnde. 
‘be eopevent rule of law.? Under these circumstances the Mate Depa’ 


i! 


2 Born tein v. N.V. Nederlandsehe-Amerikaansche Stoomvaart-Maatschappij, et 7 

nC i 2d 375 (1954); 48 A.J.I.L. 499 (1954); 20 Dept. of State Bulletin 592 (1919). 

“avi rd D. Re, ‘Judicial Developments in Sovereign Immunity and Foriegn C» 
soot as "* New York Law Forum, June, 1955, particularly at p. 197 ef q. 
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ment’s letter could have no greater effect than to advise the court it could 
proceed to determine if these discredited decrees on which not only the 
State Department but all the Allied Nations had taken their official posi- 
tion, did in faet affect rights in this particular case. This is far from 
saying that the State Department should permit in every case consideration 
of an act of state of a foreign sovereign by any court within the United 
States. Doubtless the Federal court would have considered all the evi- 
dence presented, weighed it carefully, and given a reasoned decision with 
due regard for the law, for United States foreign policy, and for American 
legal tradition of fair play. We shall never know, however, what that 
decision would have been, for the case was settled. The case is mentioned 
here solely to indicate that this one case, in which the State Department 
said that the court might pass upon the act of a foreign state, is scarcely 
typical; and it would seem that in such an atypical case the State Depart- 
ment had acted properly and there is no reason to assume it would not act 
in such a manner again should such a ease arise. 


10. It might lead to seizure of American exported goods. 


An illustration of what could or would happen in the future must be 
hypothetical, but for it we can use well-authenticated facts. Pursuant to 
Section 89 of the Trading with the Enemy Act (1948), the United States 
retained without compensation all German and Japanese properties which 
had been within the United States during the war.’* The title to all these 
properties was transferred to the United States and the proceeds used to 
pay certain American war claims. Among these seized properties was the 
very large industrial organization of General Aniline and Film Corpora- 
tion. Certain Swiss interests, claiming that the seizure of this particular 
company was wrongful because the majority of the stock of the corporation 
was not held by German interests but by Swiss, brought suit in the United 
States as the owners. This suit is still pending. The Swiss Government 
also brought suit in the International Court against the United States to 
secure these properties for its citizens’ alleged interests. 

Also certain German interests have indicated they believe the seizure of 
all of this property illegal under international law as an act of confiscation, 
even though the Bonn Agreement provides Germany shall pay compensa- 
tion to the private owners of the property seized. Of course, the United 
States denies the contentions of both groups, but the merits need not here 
be considered. What is important is that if the resolution of the Bar As- 
sociation were put mto effect within the United States, it would surely 
encourage Swiss courts and German courts to emulate the example of the 
United States, and determine the validity of the act of the United States 
in seizing Aniline or in seizing any German or Japanese property. Even 


14 Sec. 39 of the Trading with the Enemy Act reads in part as follows: ‘‘No property 
or interest therein of Germany, Japan, or any national of either such country vested in 
or transferred to any officer or agency of the Government at any time after December 17, 
1941, pursuant to the provisions of this Act, shall be returned to former owners thereof 
or their successors in interest, aud the United States shall not pay compensation for any 
such property or interest therein... .’’ 


aaa 


$ NOTES AND COMMENTS pE 


“~, 
f 
w 


405. Atiwricans who believe the United States’ policy of seizing privo 
nenwy property and applying it in lieu of reparations is a mistake wore 
vot vist a foreign country to declare the seizure void. This woulo ù 
roseted as foreign interference, and loyal Americans would not wen 
‘ei sadly countries to begin as against the United States this same tnic- 
national «ame of economic blockade and seizure of products prodiecd b 
‘he companies which had formerly been German or, In one case, powikl- 
Sywess, 
> fore we declare ourselves heretic or merely liberal and 1adenonc.. 
s se: what is the faith of our fathers which we wish to diawl ft 
‘ %ls which have existed since the beginning of the Repubiic eo> 
-rtg the ‘facts of state’? of other states simply are these: Los iri 
ens of a recognized government, or even one unrecognized | 
‘ced's established, are valid within its own territory, since they is 
‘te: be enforced by, and only by, that very government whie w: 
oe &oproved them. ‘‘The jurisdiction of a nation within lis owr (°° 
utery is neeessarily exclusive and absolute. It is susceptible of vo Lav 
teti* not imposed by itself.’ Only by comity can a forelgi koy kan: 
oxtau or ttorial effect, for ‘‘this full and absolute territorial Jurtscut o- 
nla al ke the attribute of every sovereign and being incapable o` en' 
+r jirg cxtraterritorial power,” can be recognized in other countr se, onl 
27 thot -ourtesy extended by and between sovereign nations. On Uc ev 
‘are, so long as we wish to remain at peace with our neighoor, we ju te 
weocnize our neighbor’s supremacy within his own house. ae peac mz 
cnogdone his acts there, particularly if they affect our own way of lhe o: 
ine lives and property of our citizens. But our choice internatio w'y o. 
what to do is limited. Diplomatic representation, procedures within `» 
cn ted vations, Mixed Claims Commissions, international arbitretior o 
vteenational tribunals where they exist and to the limit of their Juris ic 
‘.o1, are remedies for wrongs committed. Other and more etfcctiye “i? 
Jdtioial remedies, short of the awful arbitrament of war, gay vei ‘n 
created. On the other hand, this courtesy of nations, this titermatioia 
(omiy, tas never required the recognition within the United Pn ONE O! 
‘ue ct’eciveness of foreign laws contrary to its publie policy as to prone"; 
er osons legitimately within the United States. This is the reciprccel sya 
‘on bettveen Independent countries which the resolution seeks to ince 
TO gholi -h it is to deny that a nation is supreme within its own teat ar 
ud i. @ nyIng sovereignty to other nations we deny the sovereigniv a? « a 


- 
re ae 
ty? i 


a 


t Y e suotations Incorporated in the text are from the opinion of John Moirst:} 
ite. 7 Schooner Exchange v. M’Faddon, 7 Cranch 116. 
For corsideration of an act of state by the United States under international Ir» 
"a Pullip ©. Jessup, ‘‘Enemy Property,’’? 49 A.J.LL. 57 (1955), and Hemy P. cc 
“in he International Responsibility of the United States for Vested Ge iiun 
tas ts P? 31 AVL. 18 (1957). Mr. Jessup expresses doubt that the action o’ ti. 
it Motes in seizing and using German privately owned property is in accordance 
jt: de-astional law, and would welcome a final authoritative pronouncement by ti 
tat: itil Court of Justice, Mr. de Vries is thoroughly convineed that the action 


ay 
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11. It would increase international tensions and might ultimately lead 
to war. 


Admittedly, it is frustrating for American courts to find that justice to 
litigants cannot be administered in the American manner as viewed from 
the limited scope of evidence in hand, because the court must recognize 
as valid some act of a foreign state. But the alternative is worse than 
frustration in individual cases. Countries as well as philosophers must 
ever stand at the uncomfortable crossroads of decision concerning which the 
distraught Hamlet soliloquized, ‘‘Whether ’tis nobler in the mind to suffer 
the slings and arrows of outrageous fortune or to take arms against a sea 
of troubles and by opposing, end them.” : 

Faced with the decision concerning acceptance or negation of certain 
legislative acts of a foreign state purporting to transfer title of foreign- 
owned property or to abrogate previously existing legal] rights, the English 
took the latter alternative with grotesque literalness. When protests and 
persuasion failed in the Suez Canal seizure, they took arms, and with 
France and Israel waged war on Egypt. By refusing to reeognize the 
validity of an act of state they arrived at this wholly logical position in 
three steps which, taken in the sequence of their legal logic, and not 
chronologically, are: 

(a) First incident: When the Government of Iran under the decrees 
of Mohammed Mossadegh seized the oil properties of the Anglo-Iranian 
Oil Co. Ltd., that company claimed a breach of international law and 
refused to accept as valid the transfer of title. In the Rose Mary ease, 
decided by the court of Aden, a British Protectorate, the contention was 
upheld that the act of state was invalid and the oil still belonged to the 
Anglo-Iranian Oil Company."* 

(b) Second incident: In 1958, the Parliament of Iceland declared that 
its territorial jurisdiction extended over fishing waters twelve miles from 
shore. Before the decree went into effect, England announced it would 
not recognize this act of state as valid under international law. When it 
went into effect, England convoyed its trawlers by armed vessels, thus 
creating a sort of border war on the seas, leaving, of course, the controversy 
to be settled in the way by which controversies between countries had 
heretofore been settled short of war: by negotiation, international arbitra- 
tion or adjudication.?’ 


by the United States do not in any way offend the principles of international law. The 
articles are offered here solely as illustrations of the possibilities discussed in the text. 
The correctness of either position is not assumed. Cf. Tag v. Rogers, Atty. Gen., 267 
F.2d 664 (1959), digested below, p. 188. Petition for certiorari pending. 

16 Above, p. 143. In the Rose Mary case Judge Campbell, in disposing of the conten- 
tion that fear of military action had forced the ship to put in at the Port of Aden, said: 
‘No reasonable man could think it likely that Her Majesty’s Government in the year 
1952 would try to resolve a commercial dispute by what would be little short of an act 
of war.’’ 

17 This procedure was a continuing one. New York Herald Tribune, Sept. 15, 1959; 
New York Times, Oct. 5, 1959. 
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e Thid incident: Mr. Gamal Abdal Nasser in 1956 declared tuet. 
iaie nterests of the sovereign state of Egypt, it would nationalize the Sx? 
‘renal, trensfer ihe title to Egypt. Ie was impervious to arguments ia’ 
tuds was sontrary to solemn international agreements and therefore co? 
‘very to international law, but with energy and dispatch prseeedid i: 
veet cortrol from its owners and from the national foreign intics 
represcnt'd., Whereupon England proceeded with all milhar; waht 
vand 11 its attempt to take possession of the Canal. 

Tiv- vas fulfilled the prophecy of the courts of the Untied Sieics, 

norree 1] in 1895 7° and repeated with greater authority in 1917: 


1 mit the validity of the acts of one sovereign state to vo r 
s\nitimed and perhaps condemned by the courts of another would». 
-`ta nly ‘‘imperil the amicable relations between governmet’s < | 
„ex the peace of nations.” 1° 


CONCLUSION 


‘rtometional relations have changed. The gunboat diplom: ey o +o 
at century succeeded the more open threat-of-war policy of a stili cn 
© atury, exemplified in the instructions given by Lord Coke in 1655 toe 
British Ambassador that England would defend its position ‘not se siar 
is ciseourses as by the louder language of a powerful navy.” =- Naw w 
sek worl | peace through law. Perhaps there will come a tim: , seri v? 
tasi, shen individuals and corporations may seek international 
realist aay sovereign, domestic or foreign, against whom they ieve . 
erieyanee but we shall not be hastened on our way by permit im: (VC) 
court in he United States to pass upon the validity of any eet e acn 
sovereign state. This is not progress to our goal. 

samy ¢yuntries, including the United States, have progressively lajil ¿5:1 
‘aeh Soveelgn Immunity and for all practical purposes are as iesnas’ 
«~ ave private persons for their contracts and torts, both to citizens n.o 
toreleners within their jurisdiction. Internationally we have mw‘ e. 
so far ei her in hasie concept of private right or redress for cnoca 
Auy step which tends towards establishing the moral and fiance al i 
sconsibility of all governments for their official acts, whether to eit 2.4 . 
“oreioner, is desired. But, under the resolution discussed, it Js sud ti: 
‘sat ior diplomacy we substitute extraterritorial decisions on 21 nat ona 
basis, decisions of local courts, wholly unenforceable against tue viv se 
‘ser ‘This is provincialism, not internationalism. Until further 11e+ 


+ Ureorl il v. Hernandez, 65 Fed. 577 (1895); for a current comment on this ca- i 
‘* tor: Foren discussed, see Zander, ‘‘The Act of State Doctrine,’’? 53 AJ.LL. sib 
O58). 
‘3 Octien v. Central Leather Co., 246 U. S. 297 at 304 (1917); 12 AJL. 421 et > 
_ S18), 
“91In defcnding the doctrine of mare clausum as against mare liberum, particule. s 
ox'ludin:s, other countries from fishing off Newfoundland, see Louisa Fergo Brox : 
l'reacom of the Seay 21-22 (New York: E. P. Dutton & Co., 1919). 
1a r po t by a Committee on Nationalization of the Property of Aliens on tre sesi 
1 boa as here discussed is contained in ‘‘The Reeord’’ for June, 1958. One of t 
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national machinery is developed for the protection of private rights of 
American citizens in all other states, our State Department should continue 
its pristine obligation of protecting by international diplomacy Americans 
and their property in other jurisdictions against the encroachment of 
foreign governments. 

Wintuiaw Harvey REEVES 


ON THE ENGLISH TRANSLATION OF JOHN SELDEN’S MARE CLAUSUM} 


A curious lapsus in legal bibliography may be found in L. C. Green’s 
otherwise thorough scholarship in his article ‘‘The Continental Shelf,’’ 
printed in Current Legal Problems, 1951. On page 80, footnote 11, Mr. 
Green refers to the last English edition of Selden’s Mare Clausum, and 
comments: ‘‘English translation by Gent, 1663.’’ My. Green is in dis- 
tinguished company. The very same error was made by Eric Fletcher in 
a paper read before the Grotius Society on January 26, 1983 (Vol. XIX, 
1934, p. 9), regarding Selden’s contribution to international law. Refer- 
ring to the two English editions of Mare Clauswm, he notes that the later 
(1663) is an ‘‘improved translation by Gent.’’ The same error may be 
found in Hall, International Law (4th edition), page 151, footnote 3, re- 
ferring to the ‘‘translation of J. H. Gent.’’ Von Redlich, in his Law 
of Nations, observes on page 58 that an ‘‘improved translation by J. H. 
Gent was published in 1663.’’ Even the ineredible erudition of Fulton 
in The Sovereignty of the Sea (page 410) attributes the 1663 edition to 
J. H. Gent, although some instinct cautions him to place that name between 
quotation marks. Doubtless, the error has occurred elsewhere, each in- 
stance breathing life to that non-existent Englishman, J. H. Gent. The 
eatalogue of the Library of the Peace Palace at The Hague only partially 
clarifies the situation by attributing the 1663 edition to ‘‘J. H., without 
more. 

The story of ‘‘J. H.’’ has its origin in 1608 when the anonymous Mare 
Liberum was first published and the scholarly gossip of the day correctly 
attributed authorship to Hugo Grotius. Thus, Selden refers (page 171 of 
the 1652 and 1668 editions) to ‘‘Hugo Grotius, a man of great learning, 
and extraordinarie knowledg in things both Divine and Humane; whose 
name is very frequent in the mouths of men every where,’’ and speaks 
of his two books, ‘‘.Mare Liberum, and ... that excellent work De Jure 
Belli & pacis.” Final proof of Grotius’ authorship was had in 1864 by 
the discovery of De Jure Praedae, of which Mare Liberum formed the 
twelfth chapter. Although that short tract was addressed primarily to 


three proposals made there (p. 367 at 378-381) was similar to the present one. The 
other two were: 1. A new international court of arbitration should be established to 
which alien holders of property and contractual rights would have equal access with 
states; 2. A broader use should be made of the machinery of the International Court of 
Justice. 

1Of The Dominion, or, Ownership of the Sea (London, 1652); The Right and 
Dominion of the Sea (London, 1663). 


"Oh NEILS AND COMMENTS 


ʻa ad Portuguese maritime pretensions, the English Cronos- o! 
“sens (iv> to its significanee. Foremost of the works written In ce“ uns: 


p A y 


af Enelh-h claims to maritime sovereignty was John Selden’s Hai” 
(ars. m, Which was composed in 1617 and brought up to date by Solis: 
ns] vvhen it was first published, in folio, in 1635. Con ideri i: 
aeti wholar in Bngland, celebrated in poetry by Ben Jonsu. é: 
“aanted with all the great men of his day (he left a bequest of ten cues 
io Il@ybes), Selden’s work was an immediate success and severa! sti 
:ilitlors, also in Latin, were printed in 4to, Svo, and 12mo durins 4: 

lev ag year both in England and in The Netherlands. 

A“ ouch Latin was still the language of diplomacy and seho: irs’ 3s, tos 

n°: us ealth of the interregnum sought to give its marittme ep's 
1e e irreney by publishing an English translation of Selden’s i + ic 

orc To this end, a commission was given to one Marchamo:t Nedine 
‘ys vader ake the task.? Although Selden was still alive, he seems i, 
‘ave taken no mterest in a choice of a translator and it is be lev i tov 
Neduam secured the position largely through political patronsge. “o? 
vas ev acdent anti-monarchist and political pamphleteer of some e um 
lu obtein ng the commission 1t seems almost certain that he had the suppor 
of his friend and colleague, John Milton, with whom he collaboraicd © 
the anti-rovalist periodical, Wercurius Politicus. This prestaind vin yi 

es ust Vithout signifieanee, for in the Cromwellian Commonwe: Ith A: 
aud ais young assistant, Andrew Marvell) held the post of the Laui 
Seeretcryship In the Foreign Office, and was generally conecded to be oi 
ut the foremost Latinists of his time. Not only did Milton know Seldon, 
\;hom he termed ‘‘the chief of learned men reputed in this Pind.“ * i 
was ¿lo familiar with the various claims for and against dominin1 ov 
‘.-> sees, Indeed, it is worth noting that in the course of his eelehra’cs 
top iv vidt Galileo. Milton made the effort of securing an intrcduc’ ian 
(-roilu., who was at that time the Swedish Ambassador in Par:!s.4 Thus 
‘lilton’s ‘onjectured support of Nedham carried great weight, auc <w 
‘cansleior received the sum of 200 Pounds for his labors. which wer: cor: 
toed in 1652 and published in the same year.® 

Not on y did Nedham assume the rôle of translator, but that of c ‘i+. 
es Wl Selden’s original dedication to Charles I was deleted and Necie v 
suposed an ‘‘epistle dedicatorie’’ to Parliament in its stead. Fuiriher 
wore, Fe dded in the form of an appendix certain ‘‘additional evideze s” 
‘ae iin» dominion of the sea. These were in the form of va ‘iol ste 
eos ard were supphed to Nedham by John Bradshaw, whe had pz 


saa 
Ao 


T ¢ fects of Nedhoim’s commission may be found m 14 Dictionary of Ni aws | 
Qop y (61, under the name Marchamont Needham (an alternate spelling), end iv 
© Crocr Todk of the Council of State for Friday, Feb. 10, 1652-3, whieh iù repro ines 
oIt..n’, Life of Milton, Vol. IV, p. 450 (London, 1877). 
Arnar itica, A Speech of Mr. John Milton &e. 
E «hd in Milton’s Pro Populo Anqlicano Defensio Secunda. 
- A dc ser ption of Milton’s elose friendship with Nedham may be found in 1'r i 
‘fo e? M Hon, op. e't. 433 t seg. They are described as ‘‘eronies’?’ ay oair 
u ehbors aml collaborators. 
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sided at the trial of Charles I. Following the ‘‘evidences,’? Nedham in- 
serted the final section of Boroughs’ ‘‘Soveraigntie of the Brittish Seas,’’ 
although he never mentions the name of that author. Finally, he added 
an English translation of an Italian argument claiming Venetian sov- 
ereignty over the Adriatic Sea. 

The restoration of the Monarchy in 1660 necessarily made Nedham’s 
edition, with its disparaging editorial references to royalty, a source of 
embarrassment to the Crown and its sympathizers. Indeed, the ubiquitous 
Samuel Pepys made the following entry in his diary on April 17, 16638: 


To Paul’s Church Yarde, to cause the title of my English Mare 
Clausum to be changed, and the new title, dedicated to the King, to 
be put to it, because J am ashamed to have the other seen dedicated 
to the Commonwealth. 


With a little patience, the famous clerk of the Admiralty might have saved 
himself some effort by the purchase of the new edition which was printed 
later in that same year. This 1663 edition restored Selden’s original dedi- 
cation to Charles I and contained an ‘‘advertisement’’ warning the reader 
to mark the ‘‘treasonable comments and false glosses.” Marchamont Ned- 
ham’s name does not appear once in the entire volume and the title page of 
the 1668 edition merely observes: ‘‘Formerly translated into English, and 
now perfected and restored by J. H. Gent.”’ 

A comparison of the 1652 and 1663 editions reveals, however, that not 
so much as one word of Nedham’s translation has been changed. The 
original printer’s plates were used to set the later edition and even the 
same fly-specks may be compared at an interval of eleven years. The 
mysterious J. H. Gent has merely acted as an editor, restoring the original 
dedication, adding an ‘‘evidence’’ or two of his own at the end, deleting 
some of Nedham’s insulting references to Charles I which were found in 
the appendix, and omitting the translator’s dedication to Parliament. 
The translations of Selden, however, are absolutely identical. 

The ‘‘Gent’’ in question was certainly an abbreviation of ‘‘Gentleman’”’ 
and is no more patronymic than ‘‘Esq.’’ or ‘‘Brig.’’ or ‘‘Bart.’’; indeed, 
the Oxford English Dictionary refers to that abbreviation and notes that 
the term was used ‘‘as a complimentary designation of a member of certain 
societies or professions’’ and that it wag also used specifically in relation 
to ‘ʻa man of gentle birth attached to the household of the sovereign.’’ 
This was indeed the case, for J. H. was almost certainly none other than 
James Howell, a Royalist sympathizer, who in 1661, following the Restora- 
tion, was named ‘‘Historiographer Royal.’’* Howell, in the style of his 
day, frequently used the initials ‘‘J. H.’’; and while these were not un- 
common initials, no other J. H. has so clear a set of credentials, for the 
evidence pointing to Howell is quite strong and persuasive. Not only did 
he possess the proper political connections, but he had a distinet interest in 
maritime affairs. A minor poet in his own right, he sent a volume of one 


6 Upon Howell’s death in 1666, the post was filled by the poet and eritic, John Dryden. 
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“i hs ver.e plays to Selden in May of 1652.7 The letter aecompinyin» th 
hook notes that it is “an ignorance beyond barbarism not to know you” 
and the useription within the book, which now rests in the Bodleiwn 
Library, s a piece of deliberate flattery. Far more significantly, [Lowell 
sent a letter to the Council of State at the same time he made his`sift to 
Selden. 11 which he proposes to translate Mare Clausum and add some 
further ‘‘evyidences.’’* Even in the face of Nedham’s commission, Howell 
sought a grant from Parliament in 1657 to do an independent treatise o3 
_laritimne sovereignty,” then, as now, a central issue in international lu. 
‘Towels identity as ‘J. H.” seems, therefore, almost conclusive. “urthe. 
opse t uay be found in the fact that Howell was one of the first innovators 

: musdlera spelling, and a comparison of the 1652 edition with that o° 
1663 revcals this change. Although the central text remains uncha teed, 
clearly a convenience for the printer, the new appendix contains meny 
iraeces of Howell’s reforms. 

Future annotators might now give credit where eredit is long past div. 
sive rest to the improbable J. H. Gent, and recall the small efforts of Janis 
Nowell, Gentleman. 

Davin J. PADWA 


CONFISCATION OF ENEMY ALIEN PROPERTY HELD UNCONSTITUTIONAL 
BY COLOMBIAN SUPREME COURT 

After Colombia entered World War II, alien enemy property was blocked 
and placed m trust. Towards the end of the war, this ‘‘fiduciary ad- 
ainistration’’ of German-owned property was ordered to be liguilated 
by Law 39 of 1945, and sueh property, with mimor exceptions, was to 
be confiscated (under the guise of a 100% tax), as a set-off against clakus 
for war damages against Germany. This Law 39 was held uneconstitu- 
tional by a unanimous decision of the full Supreme Court of Coloana 
(‘twenty judges), rendered December 12, 1958 (89 Gaceta Judicial 412). 

Artick 11 of the Colombian Constitution provides that aliens shell enjoy 
the same civil rights as Colombians, but that the exercise of certain civil 
rights oi aliens may by statute be subordinated to special coaditions or 
denied for reasons of publie policy. The Court stresses the vord ‘'exer- 
cise"; al ens may for reasons of publie policy be deprived of the enjoyment 
of their sroperty temporarily and for the duration of the eme -geney, but 
“iten ia no event be confiscated if the traditions and standarcis of public 
law of Colombia are to be maintained.” The statute therefore cannot 
wseupr the prohibition of Article 34 of the Constitution against confiscation 
ond it vidlates other constitutional guaranties as well. 


*Episto ae Ho-Elianae, The Familiar Letters of James Howell, annotated edition by 
Joseph Jacobs, Appendix, Vol. IL (London, 1892). Jacobs is of the opinion that Hovel 
-dit«l the 1663 edition of Mare Clausum. Tt should be noted that the card eatalopue 
svat n of the Library of Congress provides Howell’s name in connection with that edj- 
‘tor. ior what is apparently another view, see W. H. Vann, Notes on the Wiitines m 
dave, Ho vell (Waco: Baylor University Press, 1924). 

3 Ep'sto'ae Ho-Elianae, loc. cit. 9 Thid, 
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The Court:also cites Article 20 of the Constitution: ‘‘ Private individuals 
are not responsible before the authorities except for infringement of the 
Constitution or of the laws.’’ This clearly includes aliens as well as 
citizens. They are liable for their own acts in violation of the Constitution 
or laws. The Court then asks: Are aliens resident in Colombia liable for 
acts which are not their own, but of totalitarian governments? and answers 
emphatically ‘‘No.’’ It is not admissible to accept the thesis of private 
responsibility for war: 


. such responsibility, far from being based on positive or natural 
law, is In open contradiction and a negation thereof. ... The defense 
of the cause (of the United Nations) and of the hemisphere against 
the Axis governments, necessary and just as it was, cannot legally be 
invoked to justify the radical violation of the property rights of 
Germans, Japanese and Italians. To collect damages from their 
people for what their governments did, is an attitude contrary to the 
most elemental principles of justice. ... The principles which have 
always inspired Colombia guarantee the private property of all its 
inhabitants without discrimination of race or nationality. 


The Court closes with an eloquent passage (inspired no doubt by the 
resurgence of the rule of law after a long dictatorship), viz.: 


But the Court considers it necessary to restore the rule of the Con- 
stitution, which is the most genuine and important of all national 
advantages and to leave written testimony that the criterion of Co- 
lombian judges is emphatically adverse to any act which injures 
legitimate rights of private persons, be they nationals or aliens, even 
when done with the highest patriotic motives, since the interest of 
the community can never be defended upon the ruins of the legal and 
moral order. 

PHanor J. EDER 


THIRTY-FIRST SESSION OF THE HAGUE ACADEMY OF INTERNATIONAL LAW 


The Academy of International Law at The Hague will hold its thirty- 
first session from July 11 to August 19, 1960. The session will be divided 
into two periods, the first extending from July 11 to 29, and the second 
from August 1 to 19. The lectures will be held from Monday to Friday 
of each week in the morning hours, with a few scheduled for the afternoon. 
They will be given in French and English with simultaneous translation 
in the alternate language. 

Under the title of ‘‘ Historical Development of International Law’’ the 
following lectures will be delivered: ‘‘The Evolution of International Com- 
mercial Arbitration,” by Mr. Charles Carabiber, Attorney at Law in 
Paris; ‘‘The Evolution of Humanitarian International Law,’’ by Mr. H. 
Coursier, Legal Adviser to the International Red Cross Committee; ‘‘The 
Law of War in National Jurisprudence since 1945,’’ by Professor B. V. A. 
Röling, of the Faculty of Law of Groningen University ; ‘‘ Diplomatie and 
Treaty Relations between European and South Asian Powers during the 
17th and 18th Centuries,’’ by Professor Charles H. Alexandrowicz, of 
Madras University. 


Sad NOTES AND COMMENTS ta 


> te- “Principles of Publie International Law,” a general erse o 
‘ourt-er lectures will be given by Professor Max Sørensen of Aarhus V 
versity. Professor Stefan Glaser of Liège University will lecture o 
“*Culva pility in Penal International Law,” and Professor Mario Gua ` 
of Modena University on ‘‘Diplomatic Relations and Immuniti:s.”’ 

Profc-sor Elliott E. Cheatham of Harvard University will deliver 
ve[aeral course on ‘‘Prineiples of Private International Law,” and D 
Hokan Nial, Reetor of Stockholm University, will discuss ‘‘Seleeted Prw 
epis in Private International Law.” Professor R., H. Graveson of K ne 
Colece London, will discuss ‘A Comparison of the Development of Itt. 
of .oudiet of Laws in England and the United States.” Prs. 
©. roo Monaco of the University of Rome will lecture on ‘' ns wens: 
‘t+ national Law,” and Professor C. Fragistas of the University 
I 


In th: field of ‘‘International Organization’’ the following lectures y 
be e-i ered: ‘The Prineiple of Equality and International Ores 
tions,” by Professor B. Boutros Ghali of the University of Cairo, **” 
Lew ot Relations between International Organizations,’ ty Prote--~ 
Jean Dipuy of the University of Aix-Marseille; and ‘‘Taxation Proti 
and the Common Market,” by Mr. Erich Zimmermann, Fisca: Con ise in 

There are available a number of scholarships of 300 guilders each row < 
1960 scssion of the Academy. These scholarships are awarded uy. 
Couneil of Administration of the Academy. Applications shoul ne ~or 
mitted lireetly by the applicants to the Secretariat of the Aʻad ni, ‘ 
Peacs Palace, The Hague, on or before the first of April, 1960. Full i 
formation concerning eligibility for such scholarships as wè'l as ‘oc 
nrssion to the courses may be obtained from the Secretariat. 

The Center for Studies and Research in International Law mad [ite:: 
tion? Relations will hold its fourth session from August 23 to Octohe, 
1960 a. The Peace Palace, Thirty participants will be admiutied to ti 
Co r vor the session, fifteen for research work in the Fre ich soos. 
section, and fifteen for work m the English-speaking section Fheeec w 
be vo idmission fee to the Center in 1960, and participants will reer 
an a loyanee of 20 florins a day. 

The Directors of Studies for the 1960 session are Professor Robe 
Chat lice, of the Faculty of Law of Paris, for the French-speaking sect: 
ard Mi, EN Lanterpacht, Lecturer in Law at the University o| Cambri: 
fo: th English-speaking section. Applications for admission to / 
(op vor 1960 should reach the Curatorium of the Academy, Peace Pa ec 
Th: H goue, not later than April 1, 1960. Further information econverni: .- 
fly oor lions for admission may be obtained from the Secretariat. 


ELEANoR H., Fino 
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FIFTY-FOURTH ANNUAL MEETING OF THE SOCIETY 


The American Society of International Law will hold its 54th annual 
meeting from April 28 to April 30, 1960, at the Mayflower Hotel in 
Washington, D. C. Following the practice of the past few years, it is 
planned to hold simultaneous panel sessions at which aspects of public and 
private international law of current interest will be discussed. Among 
the subjects on which panel discussions are being planned are contemporary 
efforts to develop the law of foreign investments protection, regionalism 
and international law, the International Court of Justice and peace 
through law. Other panels will treat current problems of private inter- 
national law, the jurisprudence of international law, and law and polities. 
Among other subjects being considered for discussion are rights of passage 
through waterways, consumptive and user aspects of international rivers, 
contemporary problems regarding reservations to multilateral treaties. 

The meeting will open with a panel discussion on Thursday afternoon, 
April 28. On Thursday evening the speakers will be the President of the 
Society and a distinguished guest. The panel discussions will continue 
all day Friday, April 29. The business meeting will be held on Saturday 
morning, April 30, for the election of officers and transaction of other 
business. The concluding session will be the dinner on Saturday evening, 
at which Professor Maxwell Cohen of MeGill University, and Dr. Milton 
Katz of Harvard Law School will be among the speakers. 

Advance programs will go out to the members within the next month. 


ELEANOR H. FINCH 
Executive Secretary 


THE PARKER SCHOOL SUMMER PROGRAM IN FOREIGN LAW 


The Parker School of Foreign and Comparative Law will hold its fourth 
Summer Program in Foreign Law on the Columbia University campus from 
June 2 through June 29, 1960. Enrollment will be limited to approxi- 
mately twenty selected lawyers working on international legal problems. 
The program was previously held during June of 1957, 1958, and 1959. 
Slightly more than half of the participants in the earlier programs be- 
longed to the legal staffs of corporations; the remainder eame from law 
firms. 

Broadly stated, the objectives of the program are to give the participants 
a method of approach to the legal problems faced by American corporations 
doing business abroad, and to acquaint the participants with the more im- 
portant of these problems. More specifically, the program is directed to 
(a) problems of language in international legal counseling; (b) problems 
of dealing with foreign governmental authorities and of analyzing the legal 
climate of a foreign country; (e) problems of qualification and organization, 
the legal status of American business enterprise in civil law systems, the 
status of treaties and executive agreements in foreign internal law, United 
States Government protection of persons and property abroad, effective- 


nod NOTES AND COMMENTS Vs 
‘ss ef choice-of-lew provisions, United States and European antirusi 
«ws, Onc monetary, import, tax, and labor controls; (d) bases of jurisdic 
‘ton o” @ vil law courts over aliens and non-residents, execution of torcian 
_ad2imen's, arbitration, and freedom of the parties to choose a ‘oruim; ic) 
od-fication in civil law systems, the relation of commercial liw <0 civ: 
aw, contracts in civil law systems; (f) economic integration and anilice- 
tion o” low in civil law countries, the impact of the Coal and Stecl Cow- 
anuuty ead of the Common Market upon American business ent orpris:. if: 
covelepn ent of the Common Market in Central and South America 
bhe fi eulty in 1959 consisted of six persons. The leadine rok tas 
. a, u by Professor Henry P. de Vries, who is a professor of law ¿t tis 

1 bie Law School and also a foreign law consultant. Ile was as-istes 
WV Pyrote-sor Georges van Hecke of the Louvain University Law Schou’ «| 
Selzum by James N. Hyde, Esq., formerly Legal Adviser to the Un te: 
Statics Lelegation to the United Nations; by Victor C. Fosom, Ex. 
‘ormerly foreign law counsel of Sterling Drug Ine. and present yv +: ° 
eral counsel of the United Fruit Company; by Edgar E. Barton, &ss. 
a partner in the New York City law firm of White & Case; and Fy Dr. Sabr 
ilahachy a specialist on Middle Eastern problems and legal adviser ti: 
American Interests in that area. It is anticipated that most of this: p>- 
sons will again be on the faculty in 1960. 

Further information about the program can be obtained from the D: 
vector of the Parker School of Foreign and Comparative Law, 421 West 
117th Stveet, New York 27, New York. 

Winus L. 44. Reus 
Director, Parker School of Foreign and Comparative Lut 


INDEX TO FOREIGN LEGAL PERIODICALS 


Since 926 the American Association of Law Libraries has publisix d tic 
Inder to Legal Periodicals, which is limited to Anglo-American ryw. A 
vasi amount of legal writing and thinking contained in foreigr periodical 
literuture was lost to law schools and members of the Bench and Ber be- 
caue of he lack of an adequate index of such literature. A Ford Fourde- 
iJon @rart to the American Association of Law Libraries has niade it pos- 
sible, for the first time, to publish an Index to Foreign Legal Periodicals. 

This 1ew venture of the Association is designed to bring to lisli the 

set wr tine of scholars, lawyers and jurists throughout the world. Tis 
‘Rate to Foreign Legal Periodicals will cover the latest legal develop menis 
appearing in some 250 foreign legal publications in the field of public and 
vri ‘ats jaternational law, foreign, comparative and municipal law. Dur- 
‘ye ihe oast few years legal research at the international level has been 
expandir e. Dean E. Blythe Stason of the University of Michigan Law 
School, who recently was appointed administrator of the American Ear 
Kouncat on, the research arm of the American Bar Association, has pə- 
posed th- ereation of an international clearing house to promote grcaicr 
uniformity in world law. The American Bar Association kas alreacy 
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created a special Committee on World Peace Through World Law to 
explore what can be done to advance the rule of law among nations. 
International bar associations are also helping to mobilize the Bench and 
Bar of all the countries of the world in the common cause of world 
peace through world law. The law library profession is also aiding the 
growing movement for international co-operation. Last June, in New 
York City, an International Association of Law Libraries was formed. The 
new Association will have as its objective the promotion of the work of 
individuals, libraries and other institutions concerned with the acquisition 
and bibliographic processing of legal materials collected on a multi-na- 
tional basis and will strive to facilitate the research and other uses of such 
material on a worldwide basis. 

All these international projects highlight the value of one authoritative 
index to the sources of the legal writing and thinking of lawyers, jurists 
and scholars throughout the world. To bring foreign legal thinking and 
literature into the stream of American legal research, the American As- 
sociation of Law Libraries is making another signal contribution to the 
legal profession. The Index to Foreign Legal Periodicals is an important 
link in helping to forge the chain of world peace through world law. 

The project is headed by Dr. William B. Stern, Foreign Law Librarian 
of the Los Angeles County Law Library, Chairman of the American As- 
sociation of Law Libraries’ Committee on Foreign Law Indexing, and a 
well-known writer and lecturer on foreign and comparative law and pro- 
cedure. 

The Index to Foreign Legal Periodicals will be compiled and published 
at the Institute of Advanced Legal Studies at the University of London 
with Mr. K. Howard Drake, Librarian of the Institute, as General Editor. 
The primary language of the Index will be English. Scholars throughout 
the world will assist in providing three alphabets for the [ndex—-Western, 
Eastern and Oriental. Ultimately an internationally acceptable legal 
language will be developed. The /ndex will be published in three quarterly 
issues. At the end of each of the first four years, an annual volume 
cumulating the contents of the three quarterly issues plus new matter for 
the last quarter will be issued. Later a five-year cumulation will replace 
all the earlier volumes. 

The subscription rate is $25 per year. Subseriptions for the year 1960 
and subsequent years may be placed with the Treasurer of the American 
Association of Law Libraries, Wiliam D. Murphy, 2900 Prudential Plaza, 
Chicago 1, Illinois. 

Ernest Henry BREUER 
New York State Law Inbrarian 


JUDICIAL DECISIONS 


Br Brunson MAcCHESNEY 


Of the Board of Editors 


Tiimunity denicd to premises not in diplomatic use since 2445-- -+ 
at contractual waiver of iminunity 

“org. BULGARIA.” 

Supieme Restitution Court for Berlin, July 10, 1959 (ORG/A ze 


Carna its-respondents, heirs of a person who was Jewish with: 
. vale of the ‘Nuremberg Laws,” sought restitution of rea pro,” i 
vaicg in West Berlin, which was purchased in 1935 by the Kings. 
salzavia from such person. Section 8 of the sale contract stipulate; o- 
“Ye Kingdom of Bulgaria waives: 


. all rights of extraterritoriality in respect of all claims aris.: si 
o, this contract and its performance, and submits itself to tae Cert « | 
couris and to execution within Germany with regard to these oli) 


3ulzaria occupied the buildings on the property as a Legation anti’ `t, 


a 


heu war damage made the buildings uninhabitable. The court Jreieedly 
rotived tl e change of government in. Bulgaria, and that the present coveri- 
went Coe; not maintain diplomatie relations with the Federal itep. oe or 
Cormany at Bonn, but maintains a ‘‘diplomatie mission’? in East 3crer 
‘ne Lan.digericht denied restitution. The Kammergericht revered tw 
u eibioa On appeal to the Supreme Restitution Court, the petip `s’ 
“view wes dismissed without costs. The opinion? in part stated : 


æ 


‘TT. Tire DECISION OF THE LANDGERICHT. 


It hcld first of all, that the effectuation of restitution proecedings © os i+ 
cmissibl: against the People’s Republic of Bulgaria because o` th: vri- 
cile of the extraterritoriality of the heads and members of rego C4): 
imneiic azencies in Germany, as set forth in Article 18 of the Cer 
-tweeatme Act (GYG). This immunity, however, the Landgerichi ac 
"aon kdg sd, is withdrawn by Article 20 of the same Act from ho- :es~ 
~ 1e. th-re is exclusive venue of real property under Article 24 o thi 
-sdr or Civil Procedure (ZPO). The Landgericht overcame this oostaele 
ne expre sing the view that restitution jurisdiction existed only vna:y 
ticles E3 and 57, REAO, but not under Article 24, ZPO, so that ncith»: 
.“ticke 27, ZPO, nor Article 20, GVG, were to be deemed to be appiicatsl. 


This oy inion and those in the companion eases were furnished through the conric-y 
u” the Honorable Frederic R. Sanborn, United States Justice of the Court. The “ivi. 
yo sion “4 tie official text im all four cases. 


Ss featnotes omitted. Those retained have their original number. 
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But even if one were to admit that restitution proceedings could be 
initiated against Bulgaria they could not be effectuated because of the 
immunity of a foreign State, under the principles of International Law, 
from litigation which involves a legation building which houses the diplo- 
matic agents of a foreign State. It was not to be assumed that when they 
enacted the Restitution Law the Occupation Powers intended to violate 
the generally accepted principles of International Law concerning the 
extraterritoriality of legation buildings. 

It was irrelevant that no diplomatic relations were maintained between 
the Federal Republie of Germany and the People’s Republie of Bulgaria, 
because the latter was a sovereign State to which the rules of International 
Law were applicable. 

The result was not affected by the fact that the property had ceased to 
be used for diplomatic purposes. It might be reconstructed, and the 
restitution authorities were not entitled to interfere with the decision of a 
foreign State concerning the future use of its property. 

The waiver of extraterritorial rights which is contained in Section 8 of 
the contract of sale was perhaps binding only on the Kingdom of Bulgaria 
and not on the People’s Republic. In any event it applied only to the 
eontract itself and to its performance, but not to restitution proceedings 
commenced fifteen years later. The Landgericht had afforded the People’s 
Republie an opportunity to waive its immunity, but Bulgaria had not 
voluntarily submitted to German jurisdiction. 

Consequently the Landgericht was not entitled to exercise jurisdiction, 
and a continuation of the restitution proceedings was inadmissible. 


IV. THE DECISION oF THE KAMMERGERICHT. 


After making the usual recitals the Kammergericht commenced its own 
opinion by stating that there were two theories as to sovereign immunity. 
The older theory resulted in absolute immunity under all circumstances, 
and to this theory the German courts had adhered in years gone by. 
Under a more modern theory, however, acts of pure sovereignty (tus 
imperii) were to be differentiated from quite other acts involving private 
civil transactions (tus gestionis), and there was no immunity under Inter- 
national Law for the second category. The Kammergericht did not com- 
mit itself to an espousal of either of these theories because (it observed) 
even under the older and stricter theory of absolute Immunity it was 
acknowledged that, in general, sovereign immunity did not exist in those 
cases where litigation involved real property situated within the State 
before whose courts the litigation was pending. In such eases the sovereign 
power of the local State to exercise its own sovereign authority over its own 
land and territory rose superior to any claim by a foreign sovereign State 
to be immune from the exercise of any authority thereover by the local 
sovereign. 


a IUDICIAL DECISIONS vs 


Cochi rule there was, however, an exception in the case of trios oc, 

rl zp coperty on which embassy or legation buildings were situasi, 
carlos ceys the concept of literal extraterritoriality had preveiled. i 
ons ‘uted the reason which justified this exemption, but in n ore mni’ 
‘mes that concept had been abandoned, and it was seen and errr: 
rekel deed thet the true reason underlying the exemption ^' 
outeines was the purpose of precluding any interference with te : 1°. 
-f or embassador even the possibility of any execution agi nit 1- 

‘a ce-sy or legation buildings in consequence of civil litigetio ~o 
x’ tie danger of such an interference. Accordingly, the “iu. 
>: +t opined, this right exists only insofar as the extraterritesiah ` 
‘ ¢ irom the person of the ambassador.* Consequently, ‘ 
u o- As: of real property for ambassadorial purposes does net si. 
ʻa poy leht of extraterritoriality, which status is not created or -3> 
yr ıse are in fact’ used for the intended diplomatie purposes. 

ivcatse the status of cxtraterritoriality is derived from the poi ` 
‘he ¢mbassador it follows by clear implication that when the aim’. s=. 
vers. to use real property its special extraterritorial status alse ecs 
and the property becomes subjeet to German jurisdiction. Tie te cc 
an tbe eal property which is involved in the present restitution orse 
nes were used as the Bulgarian legation until 1945, but tails se i 
eeasctl and, the buildings being uninhabitable, has never bean vcsuar. 
Tre aunity of real property is predicated upon its actual use. thi: 
upon the diplomatic activities which the ambassador actually ex: ‘ese. 
that va ‘ticular property. Accordingly, the sole question of importance 
‘yhetner the property is in fact used for diplomatie purposes. aa. ' 
cart. it 1as not been used for such purposes since 1945. 

The Kammergericht then raised the technical question of thc legal s: 
of West Berlin, because Article 25 of the Basie Law (GG) of the Ce. r 
Federal Republic expressly adopts the rules of International Las: iy 
‘hs provision apply in West Berlin? This thorny nettle, howev or. 
Aarmergericht left untouched, because it concluded that the C.ac.¢ 
courts aad already accepted the rules of extraterritoriality prior to 51 
adoptio 1 of the Weimar Constitution. There was no reason, siid tie Xe 
mover cht, why these rules of International Law should not te sp} tad 
resiiiut on proceedings. They are rules which exclude—or acmit of- i3. 
xi! of jurisdiction ; in particular, also, the jurisdiction exercis2d 5w oi: 
COLE OS, 

R.sti.ution proceedings involve claims im rem, and consequen Iv «1 
ve~ ut.on courts have jurisdiction over such a res as real pioperty, c: 
if st is: aid to belong to a foreign State. It should be noted, Lowever, i 
ito legal situation in restitution proceedings is like the situatior 

orui tary civil cases where a contract of sale of real property, and perne, 
the conveyance incidental thereto, is void or voidable for any reason. Sut 
or ution can be brought, pursuant to Article 20 of the German Judicsi.. 


t 
‘st a1 


rhe 


! The unphasis appcars in the Kammergericht’s opinion. 
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Act (GVG) and Article 24 of the Code of Civil Procedure (ZPQ), in spite 
of any claim of extraterritorial rights. In all such cases the entry on 
the Land Title Register is incorrect, and the vendor seeks from the court 
a determination that the Land Title Register’s entry should be corrected. 
By virtue of an established legal fiction the effect of such a court order is 
the same as if the defendant himself had in fact given his voluntary consent 
thereto, so that there are no special execution proceedings directly in- 
volved in connection with the order of the court to correct the Land 
Title Register. Therefore, and because such an order could be made in 
ordinary civil proceedings, there is-no reason why such an order should 
not be made in restitution proceedings. Moreover, it is the prevailing 
view in International Law today that where one State is subject to the 
jurisdiction of another State, and particularly so in cases involving real 
property, the execution of a court’s order is permissible. 

The Kammergericht therefore concluded that the German restitution 
courts had jurisdiction of this case, and, as has been stated above, it re- 
versed the decision of the Landgericht and remanded the case to the lower 
court for a new hearing and for a decision of the ease upon its intrinsic 
merits. l 


VU. Tse DECISION OF THE SUPREME COURT. 


Our decision. of this appeal could, perhaps, rest very soundly upon the 
ground that in Section 8 of the contract of sale the State of Bulgaria waived 
“ALL rights of extraterritoriality in respect of ALL claims arising out of 
this contract and submits itself to the German courts and to execution 
within Germany with regard to these claims.” (Emphasis supplied.) 

This phraseology is so sweeping and so unrestricted that it would seem 
to leave but little legitimate scope for any attempt to diminish it or to 
explain it away. So far as the restitution courts are concerned with any 
‘‘elaims arising out of this contract’’ it could, perhaps, be held that in the 
light of the broad terms of this express waiver they are as free to embark, 
in the present case, upon the consideration of questions involving claims 
arising out of this contract of sale as they would be in any other case 
wherein a private person and not a sovereign State was the party defendant. 

But the State of Bulgaria asserts that when it agreed to this phraseology 
it intended to waive its privilege of extraterritoriality only in respect of 
those claims which could be predicated upon the validity, and thus upon 
the acknowledged existence, of the contract of sale; and that it did not 
intend to waive its extraterritorial rights in respect of any claims which 
were predicated upon the invalidity, and thus upon the alleged non- 
existence, of the contract of sale. 

We shall not decide whether the Bulgarian State’s interpretation of this 
clause is or is not correct. If we were to hold that it is not a correct in- 
terpretation of the contract (and, we repeat, we abstain from making any 
determination at all as to what the correct interpretation is) we should 
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purchase) in exactly the same way, and to exactly as great an extent, as 
any ordinary private person would acquire its dominium. However, and 
just as a private person does not acquire any imperium over the land 
merely by purchasing the dominium, so similarly a foreign sovereign does 
not acquire any imperium over the land merely by making such a pur- 
chase of the dominium. 

It will not avail to argue, as it were, de minimis, that the foreign sover- 
eign can at least acquire the local imperium when he purchases only so 
much of the local land as is requisite for his own general public purposes. 
The notion as to what constitutes a public purpose varies from nation to 
nation, and merely by making a purchase of local land, the foreign sover- 
eign cannot withdraw the determination of that highly disputable question 
as to what constitutes a public purpose from, and by, the loeal sovereign, 
acting in his own absolute and unfettered discretion. 

Last of all, but most decisively of importance upon the present appeal, 
we must not overlook the consideration that in Germany there is an 
established rule that the domestic courts should have a full and entire 
jurisdiction over all claims which, among others, affect the title to, or 
possession of, real property, even when owned by a foreign sovereign. 

We first refer to Article 20 of the German Judicature Act (GVG), when 
read in connection with Article 24, Paragraph I, of the German Code of 
Civil Procedure (ZPO). Both of these articles were in force at, and long 
before, the material time of the purchase of the real property which is 
involved in the present litigation. 

Article 24, Paragraph I, of the German Code of Civil Procedure reads 
as follows: 


I. For actions in which the ownership of property, a right in rem or 
the non-existence of such, is asserted, and for actions relating to 
boundary disputes, partitions and possession concerning immovable 
property, the court in whose district the property is situated has 
exclusive jurisdiction. 


Article 20 of the German Judicature Act reads as follows: 


The provisions concerning the exclusive venue in respect of real prop- 
erty in civil eases shall not be affected by the provisions of Articles 18 
and 19. 


Articles 18 and 19 of the German Judicature Act provide that German 
jurisdiction shall not extend to the persons who are the heads and members 
of any diplomatie mission accredited to the German Federal Republic nor 
to those other persons, such as the dependents and the servants of dip- 
lomats, who are exempt either under generally recognized rules of Inter- 
national Law or under some treaty. These statutory provisions may be said 
to have embodied the general rules of International Law concerning the 
immunity of certain persons from German jurisdiction. 

However, it clearly appears from Articles 20 (GVG) and 24 (ZPO) that 
this personal immunity from German jurisdiction is excluded when the 
claim affects the title to, or the possession of, real property. 
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an undiminishéd imperium over each and every portion of his territory, no 
matter how small and how trifling the area of the parcel under considera- 
tion may be alleged to be. Likewise this contention finds itself in inelucta- 
ble difficulties not only under the subsidiary consideration that the seller 
of the parcel of land to the foreign sovereign did not possess any imperium 
whatever, so that the purchaser could not acquire from the seller what he 
never possessed (and consequently could not sell or convey), but also 
under the primary consideration which we have elaborated above, namely, 
that the foreign sovereign cannot diminish the sovereignty of the local 
sovereign in any way or to any extent, however slight, without obtaining 
the express consent of the local sovereign thereto. 

The courts and the learned writers which have discussed this question 
from time to time in the course of the years have done so from various 
points of view. 

Sometimes it has been asserted that when a foreign sovereign purchases a 
parcel of local land and begins to use it as an embassy or legation the 
premises become extraterritorial—that is, they become an extraterritorial 
extension of the territory of the foreign state. Those who have con- 
tended for the existence of the doctrine of extraterritoriality have never set 
forth a rationale to support or to explain in any way how this legal 
parthenogenesis can occur, so that apparently it must be accepted and 
believed as a pure act of faith. In fact it is an older doctrine of Interna- 
tional Law which has not found any modern day legal acceptance, and, in 
further fact, all of the writers upon International Law during the last 
several decades have been at some pains not only to deny the existence of 
the supposed doctrine of extraterritoriality but also to expound the reasons 
why such a doctrine does not and cannot exist. Under such circumstances 
it would seem to be an act of supererogation for this Court to repeat their 
eritical reasoning in denying the existence of the supposed rule of extra- 
territoriality. We think it sufficient to say that at its best the supposed 
rule was an artificial legal fiction which does not appear to be accepted 
as sound law anywhere in the world today. Consequently it cannot be 
said to be good law, and, therefore, we cannot apply it to the present case. 

On the other hand it is our considered opinion that no rule or practical 
usage of International Law is better settled than the rule—at least, of 
convenience and, sometimes, of law—or usage which is expressed concisely 
in the maxim ne impediatur legatio. 

It is universally acknowledged that not only an ambassador or a minister 
but also the members of a legation or embassy possess a special and extra- 
ordinary public character which makes it more than convenient—indeed, 
it is indispensable—that, in order to transact the business and the great 
affairs of the sending and receiving States, they shall enjoy a very exten- 
sive personal immunity from the local jurisdiction of the country to 
which they are accredited, so as not to be impeded in the performance of 
their important diplomatic functions and duties. 

It is only because of these important public (yet personal) human 
necessities which affect the conduct of diplomacy and of international rela- 
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The modern theory of functional necessity as expounded by the Com- 
mission is in accordance with what this Court has stated above. As ap- 
plied to the circumstances of the present case the Commission said in its 
Commentary : * 


(4) The inviolability of the mission premises is not ihe consequence of 
the inviolability of the head of the mission, but is an attribute of the 
sending state by reason of the fact that the premises are used as the 
headquarters of the mission. 


In other words, the fact of use as mission premises is the basis of the 
immunity of real property, because, as the Commission took pains to ob- 
serve at the same point: 5 


if should on the other hand be remembered that real property is sub- 
ject to the laws of the country in whieh it is situated. 


It is more than implicit in what has been said above, and it is in fact 
true, that a foreign ambassador or minister and his staff also possess the 
representative capacity: that is, they represent the foreign sovereign in | 
all of the business and affairs which he transacts with the local sovereign. 
Save in exceptional instances these affairs must necessarily and normally 
be transacted at the place where the local sovereign has his capital, and it 
is there at that place® that a foreign sovereign must necessarily and nor- 
mally locate his embassy or legation buildings in order to facilitate the 
conduct of affairs. Indeed the local sovereign would be well warranted in 
objecting to the action of a foreign sovereign if the latter were to locate 
his embassy at some place so remotely and unreasonably distant from the 
local capital as to delay seriously the necessary conduct of foreign affairs 
from day to day and, at occasional times, from hour to hour. 

It follows from this requirement not only that the embassy buildings of 
a foreign sovereign must normally be located at, or very close to, the opera- 
tive capital of the local sovereign, but it also follows therefrom that the 
usage of comity, which affords a measure of immunity to the embassy 
buildings used by a foreign sovereign, is reasonably—and functionally—in- 
tended—having regard to the facilitation of the conduct of international 
affairs—to extend only to those foreign embassy buildings which are 
located at or close to the local capital, and whence each foreign sovereign 
conducts his affairs with the local sovereign by means of his own embassy 
staff. Bearing in mind the rationale for the usage of comity, this func- 
tional usage need not extend to, and in fact under normal circumstances it 
does not extend to, other buildings owned or occupied by a foreign sovereign 
when those other buildings are not used for the function of transacting 
diplomatie business with the local sovereign, and cannot so be used either 


5 American Journal of International Law, January, 1959; Volume 53, at page 268. 
The emphasis is our own. 

6 This use of the singular form of the word is not intended to exclude the plural 
where it is the fact that a sovereign State has more than one operative capital. But 
such a case is not now before us. 
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decisive at all, or else would require a great deal of qualification and of 
limitation. Here, as at other places in this opinion, it is not necessary to 
consider the many ramifications of fact—or of intention—which might be 
possible, but which are not actually present in the case now before us. We 
shall confine ourselves to the facts and the circumstances of the present 
appeal. 

When the Bulgarian brief asserts that the Bulgarian State did not in- 
tend to give up the use of the old embassy premises in West Berlin it may 
be that we should infer (by an expansion of this assertion) that Bulgaria 
wishes to argue that the existence of the immunity of the affected premises 
was not terminated by their destruction and disuse for fourteen years, but 
that, instead, the immunity of these premises has only been suspended— 
because of the legal force and effect of the alleged Bulgarian intention— 
until the time shall come when, in some future year, West Berlin again 
becomes an operative capital, and when, in consequence thereof, the 
Bulgarian State rebuilds the destroyed embassy buildings upon the af- 
fected premises, transacts diplomatic affairs thereon and therefrom, and 
by this future functional use thus revives the long-suspended diplomatic 
immunity of the premises. 

In the opinion of the Supreme Court the foregoing arguments are not 
sufficient to Justify our agreement with the contention that the immunity 
of the affected premises, although ‘‘suspended’’ because of their long 
disuse, nevertheless still exists. 

The special cases in which the doctrine of the suspension of the use of 
diplomatie premises is invoked, and their immunity is sustained, involve 
two sets of circumstances. 

The first special case is where there is war between the sending and the 
receiving sovereigns, and where it is clear that both sovereigns imtend 
(albeit, perhaps, tacitly) to resume their temporarily interrupted diplo- 
matic relationships upon the termination of the war. 

The second special case is where, because of some dispute which is not of 
sufficient importance to be a casus belli, diplomatic relations between the 
sending and the receiving sovereigns are suspended. Here likewise it is 
clear that both sovereigns intend (again, perhaps, tacitly) to resume their 
temporarily interrupted diplomatic relationships upon the settlement of 
the dispute. 

But in the case now before us there is not present cither of these two 
special sets of circumstances in which, the cessation of the use of the 
premises for diplomatic purposes bemg known to be ‘temporary, their 
immunity is, if ever ‘‘suspended’’ at all, soon fully revived beeause of the 
existing intention to resume their use for diplomatie purposes during a 
relatively near future. 

As has been pointed out above, the rule of ne impediatur legatio, which 
is the foundation for the immunity of diplomatic premises, exists in order 
to facilitate the continuous conduct of established and existing diplomatic 
relationships between sovereigns. Consequently the extension of the pro- 
tection of the ensuing immunity to any particular premises essentially in- 
volves questions of fact. 
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Qo. sibsidiary matter remains to be clarified. It is said ii svh-isivy 
i ' hief on behalf of Bulgaria that a judgment for restitution ‘hws 

ie ecarze’” of improper behavior and of acts contra bonos wores oa > 
nt- f any defendant. Because of the supposed existence of stur i: 
. & . 4d imiversal, and offensive, implication it is urged upon us th: >.. 
Ws? no give such consequential offense to the Bulgarian State by the in 
«l'r mplication whieh it is said would ensue from a deeision + i. 
wui erie is Hable to make restitution. 

mich 1 sweeping assertion is quite mistaken. It is very erronenrs i 
ss ort {fat every judgment for restitution also, and necessarily, in% | 

wi o poral stigma is thereby automatically east upon every dere sce 
' fa th or bad faith is a question of fact as well as of law, and n i. 
wes jon the eirenumstence of the particular case. There has uwv 
ad -tential number of restitution cases where purchasers of property i~ 


aori 
5 alt 


1) 44 
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persecutees did not in fact act in bad faith, but where, notwithstanding the 
absence of bad faith, there was nevertheless a judgment against the de- 
fendant for restitution. 

What we have said, prior to the discussion of this subsidiary matter, has 
decided the fate of this appeal. Consequently we shall dismiss the de- 
fendant’s petition for review upon the merits, but without imposing any 
costs upon it. 

The result which the Kammergericht reached was right and must be 
affirmed, together with its remand of the case to the Landgericht for the 
appropriate further proceedings. 


Berlin, the 10th day of July, 1959 
In the presence of: 


/s/ Salen, Thierig, Henry, Sanborn, Himmel, Schmidt-Rost, Bronner. 


Nore: In Weinmann v, Latvia (Supreme Restitution Court for Berlin, 
July 10, 1959 (ORG/A/1333)), the same conclusion was reached on the 
main question. The continued existence of Latvia as a state was held to 
be a political question on which the Court should follow the unanimous 
views of the governments which had created it. See earlier notes, 51 
A.J.LL. 127 (1957) and 50 A.J.I.L. 441 (1956). A minor holding was 
that sovereign immunity could apply to more than one building used in 
the same city for diplomatic purposes. Bennett v. Hungary (Supreme 
Restitution Court for Berlin, July 10, 1959 (ORG/A/1625) ) was a decision 
similar to that in the Bulgarian case, except that there was no special 
contract clause. 


Immunity denied to premises not in diplomatic use since 1945—1n- 
tent to use as consulate and in future as embassy-—diplomatic func- 
tion at place other than capital 


CASSIRER V. JAPAN. 
Supreme Restitution Court for Berlin, July 10, 1959 (ORG/A/1896). 


Claimants sought restitution of West Berlin real property, which had 
been purchased from claimants’ father in 1938 by the Marine Ministry of 
the Empire of Japan and was used as the office of the Japanese Naval 
Attaché, part of the Japanese Embassy, until 1945. Since 1950 the Allied 
Trustee has controlled the property, which has been rented to private 
tenants. In April, 1952, Japan established diplomatie relations with 
Germany at Bonn, where there is a Japanese Embassy and Ambassador. 
In 1955, the Commandants of the Western Sectors of Berlin recognized a 
Japanese Consul General for West Berlin, for which the Japanese Govern- 
ment had provided by law in 1955. Parts of the opinion? follow: 


Il. Tae Facts. 


By a Note Verbale, dated at Bonn 10 March 1958,5 and addressed to 
the German Foreign Office, the Japanese Embassy stated, among others, 
that 


1 Some footnotes omitted. Those retained have their original number. 
3 Because of the date of this Note it was, of course, not submitted to the courts below. 


JUDIC1AL DECISIONS 
"ot peesent only the Japanese Consulate-General has its evci 


“not only for ons 


* 4 wished to use the real property in dispute 
ou also for diplomatic fimetions’’; 
» it ished **to transfer a part of its embassy to Berlin, eyin b > 


da e when Berlin again becomes the capital of Germany.” 


Yie claim Jor restitution of the affected real property was dul, 
+ iy 1949, but it was not brought to the attention of the Jeper: > 
‘on until 14 August 1952. 

"ie Jefendant State thereafter appeared specially by cou sel m os 
1.7 ost the jurisdiction of the German courts. . 


* 
ne 
e — 


IV. Tur PROCEEDINGS BEFORE THE KAMMERGERICH v. 


“r+ salmaats opposed the defendant State’s appeal. Shey er 
eign others, that (1) there was no continuity between the forine> 
vss cud the projected consulate-general, and (2) the privdle:+ s 
moiety did not extend to a consulate-general. 

("5or the instruction of the Kammergericht there was spread pous 
rom) d the documents exchanged in 1955 concerning tke r eoin 
the Japanese Consul General in West Berlin. 

That court also obtained an opinion from the Chief of the Prot: 9 ii 
Poode Affairs Section of the Berlin Senate, dated 28 April 1956 uir 
poges 113 -2H eerso), from which it appeared that in his opinion 1: .' - 
Jepencse Consul General was entitled to enjoy a “persona °’ 
wa a most-favored-nation basis because of certain provisions to be fo 
ir oid German treaties made with Spain in 1870 and in lo72: and : 
‘Ie yopresentatives of foreign States carrying out their fun.t +. 
B Tn cannot have the customary diplomatic status of the person, . f 
ic iv A-sticle 138, first sentence,® of the Judicature Act’? (GYG). 

to tic eourse of making the customary recitals the Filteenth °°, 
vision of the Kammergericht noted in its opinion, which is deted 1 ai >. 
1957, iaat the defendant State does not oppose the restitutio2 e: iho s 
p'orery if the German courts have jurisdiction. Counsel for the ; 
indan, State reserved the right, however, in that event to go tuto í 
dials of the ancillary adjustments. 


LETIS 


* * + . . 


“e yuilding involved on the present appeal (said the Kainmervericn 
iegcesionably enjoyed immunity until 1945, because it was used 1 
‘| siomitic purposes up to that time. However, the situation cha eer 
1917 h'eause the building then ceased to be used for diplomatie purpose ~ 
aco ov since then -for many years—it has been occupied only by priva 
tore nt. Consequently the decision of the appeal turns on the ans e - 
teò caven to one or both of these questions: 


© Thie sentence reads: ‘German jurisdiction does not extend to the Chie? : nu s 
w -of Le diplomatie missions accredited to the German Federal Repub ic."’ 
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Did the immunity of this property expire at the end of the war, when 
the building actually ceased to be used for diplomatie purposes? 


Or (as the defendant State contends), 
Does the immunity of this property continue to exist until the defendant 
State abandons its intention to use it for diplomatie purposes? 


That is, is use, or intention, the determinative factor? 


In order to find the answer (the Kammergericht opined) one must at- 
tempt to ascertain the basis of the extraterritorial status; that is, of 
sovereign immunity. The Kammergericht found this basis in the principle 
of the immunity of a diplomatic representative from the authority of the 
State to which he is accredited. The principle is expressed in the maxim 
ne impediatur legatio, and the principle exists in order to permit a diplo- 
mat to perform his duties freely and without disturbance. 

In order to effectuate this purpose various things which are owned by, 
or in the possession of, a diplomat are afforded a special treatment because 
of their special relation to the duties of a diplomat. In the first of these 
eategories of things is an embassy or legation building. 

Thus the immunity which such a building possesses is derived from the 
immunity which is possessed by the ambassador in his own person. It 
follows from this line of reasoning that the building—the thing—enjoys 
diplomatie immunity only so long as it is actually used by the ambassador 
and his staff, although, of course, a mere temporary interruption of such 
use would not be deemed to terminate the immunity. It similarly follows 
that when a building is purchased with the intention of using it for em- 
bassy purposes it will not acquire the privilege of immunity until the 
time comes when it is actually used as an embassy. And, finally, it fol- 
lows similarly that the building’s immunity will terminate whenever the 
building ceases to serve diplomatie purposes. 

The mere purpose or intention of diplomatic use is not sufficient unless 
and until there is also an adequate temporal relationship of use which is 
coupled with the intended purpose. If a mere purpose or intention of 
diplomatic use were to be deemed to be sufficient to confer Immunity upon 
buildings, such a rule would constitute an excessive and unfair restriction 
of the sovereignty of the State wherein the property is located, because 
it would be inconsistent with the acknowledged and general rule of law 
that in principle all real property is subject to the sovereign power of the 
local State. 

The principle of ne impediatur legatio is intended to serve the public 
interest by avoiding all disturbance of the functions which diplomats 
perform. But in this sense there cannot be any public interest in a build- 
ing in which there are not any diplomatic occupants, and consequently in 
which no diplomatie functions are performed. 

Therefore the test question is to be answered by determining whether 
or not a building is actually used for diplomatie purposes. 

In the present case the Kammergericht concluded from the faets before 


ter 
ś 
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‘0. coe footie ase of the premises had ceased. What isat temos, 
ds. su auestion of Fact. 


© on. the resun.ption of diplomatic relations with Germany ‘he. 
imibess” wes esteblished at Bonn. There is no connection bet: 
“ri ssy at Bonn and the affected premises in Berlin, nor wo.ild < 
‘ats i. cf these premises in Berlin interfere with or disturb ile « 
acia tis which the Japanese Embassy conducts with the Gernar iy 
13 a Bonn. 

oeaat that Japan intends to install its Consulat -(. an 

hoa Berin, or even that Japan intends to perform ‘her 

| O metie tasks, is in no way equivalent to the re-estaplishuu ui ; 

> ss. In actual fact the Japanese Embassy has been reste os. 
» when it was re-established it was located at Bonn. But gu’ 

‘Tea ths faet the decisive consideration is the fact that the i> o 
vuicins in Berlin for diplomatic purposes ceased many yews a . 
tto onese Intention to use the building in Berlin again fer cont. * 
pip Oss as Insufficient to renew or to revive the immunity whien 1: 
because of that disuse. 

Tre decisive consideration (said the Kammergericht) which was -t 
me io1ed above also serves to dispose of two of the defer das: 5; 
subsdiiry arguments. The first of these arguments is that the Cer: 
people regard Berlin as their capital, and that when Berlin do.s ons 
tl: vay ital city of Germany Japan could use these premises for €p esy 
»30S-s at that unpredictable future time. The second oi thes: aio 
ments vbich is likewise disposed of is that Japan is not answ rabet “or 4 
Maal sory disuse of these premises since 19-45, that is, by clea, 201: 
1.2. tiat Japan did not voluntarily intend to terminate the Coy loos 
iw of he property. 

For ihe reason that the Kammergerieht felt that use. and not ciii 
wes decisive, it leit undecided the claimant’s counter-argument the -o 
anpore it lack of interest in the property from 1945 until 1952 7 ul “i 
inte erce that Japan had actually given up any intention to ase le më 
aqs avam for diplomatic purposes. 

Conconently the Landgericht was right (said the Kammer: erie!” 

i * le that the real property was no longer entitled to Immunity, «: 
tu’ was subject to the jurisdiction of the German courts. 


~ 
Ean 
Eed 


wr 


VII. THe DEcIsion OF THE SUPREME COURT, 


We way, however, note mn this connection that it is a generel ral: 
lc» a, the International Law Commission has likewise correctly stoic 
tux t'e local sovereign has jurisdiction over all of the land wihiu - 
Festihkrs This is not only the established rule of law in Germany. Int a 
ia daan... 

sastead of relying upon the fact of mere ownership the learned e. 
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for the defendant State has chosen to rest this aspect of his appeal upon 
the doctrines concerning the use by a foreign sovereign State of, or the 
intention to use, premises for diplomatic purposes. Before we enter into a 
discussion of that topic reference should be made to several preliminary 
matters. 


First, counsel urges the facts that the affected premises were purchased 
by the Ministry of the Marine of the Empire of Japan, and that thereafter 
they were occupied by the office of the Japanese Naval Attaché. We think 
that it is not open to doubt that the then German and Japanese Govern- 
ments had agreed to a diplomatic exchange of such attachés. Under such 
circumstances the naval attachés and their accredited subordinates formed 
a part of the general diplomatic entourage of their respective missions, and 
therefore they were entitled to claim the diplomatic status and character 
in all respects. Their diplomatic immunity extended to the premises 
which they used, and upon which their offices were located, as fully as it 
would extend to the offices of the Ambassador himself. We shall make 
no distinction between the one and the other in this respect, because we are 
of the opinion that no such distinction can be soundly made. For similar 
reasons we shall make no point of the legally immaterial contention by the 
claimants that at that time Japan used more than one building at Berlin 
in order to house its diplomatic mission. We have held at more length 
upon the Latvian Embassy appeal, to which we refer in order to avoid 
needless repetition, that this point, as so defined and limited, is of no legal 
significance. 

Second, for the purposes of deciding the present appeal we shall not 
require proof of the following declarations as to its intentions and pur- 
poses made by or on behalf of Japan in connection with the present appeal. 
The substance of those statements is as follows: 


A. When Japan was compelled by the Occupying Powers to leave all of 
its Berlin premises in 1945 it did not intend to terminate Japan’s 
diplomatie relations either with Germany, or at Berlin. 

B. Japan did not at that time remove any of the contents of the buildings 
except, perhaps, the most important documents. 

C. Japan did not agree to the subsequent leasing of the premises to 
tenants by the Allied Trustee, and, on the contrary, made remon- 
strances against this leasing. 

. Japan now intends to use part of the building for consular purposes. 

. Japan would like to move part of its Embassy from Bonn into the 
other part of this building, and to do so even before Berlin has again 
become the capital of Germany, and even if reunification cannot be 
accomplished within the near future. 


coe) 


Consequently the road now stands open and clear to discuss and to de- 
termine these basic questions of use and of intention upon broad principles, 
and general grounds. 


19O JUDICIAL DECISIONS ING 


Next, “ seems couvenient to deal with the contention raised by Japen i 
‘he Sar come Court. that the immunity of the building as tle seai of: 
Japanes’ Embassy should follow from certain artieles in the Treaty o 
Peace between Japan and the Allied Powers. 

Wor tiis purpose Japan relies upon certain provisions which ave iv » 
found ii Articles 14 and 16 of the Treaty of Peace, dated ~ Septembe 
1951, beween the Allied Powers and Japan. Among others the two artisi 
mentioned provide, in substance, that Japan shall pay reparctions to tl: 
Allied Powers (Article 14), and shall indemnify certain menibers o tr 
ri q ‘ovees of the Alhed Powers (Article 16). 

tod: + Article 14 the Allied Powers are given the right to scize va uti 
dcad oroperty belonging to Japan: under Article 16 Japan is oblice! 
to ivon: fer various assets to the International Committee of th» Red Cios 
However. both articles expressly except from such seizure ee from ~is 
trauste 

cll real property, furniture and fixtures owned by the Gi vyermneoi i 
Japan and used for diplomatic or consular purposes. (Emphasis e: 
OW. 

Japa. then concludes from this express exception, and fron the ‘nereix 
fact tht the affected property in West Berlin was neither seized by i 
Allied Powers nor transferred to the Red Cross, that the properiy 
questio 1 was ‘‘extraterritorial’’ and that it ‘‘must be considered inui 
according to the principles of International Law,’’ because, 1° it were ne. 
iminan: *‘it should have been transferred to the Red Cross lore asgo, 1 
gether with all of the other ordinary assets of Japan in Germany, so thi 
it woud never have become the subject of the present restitutioi pr: 
ceedings.” 

The Supreme Court is not persuaded by this argument, which s en. 
it to bc only a petitio principii. 

Tne treaty obligations of Japan arose and were effective at the carl 
possibl: date, on 8 September 1951. The exceptional provision of 1 
Treaty on which Japan relies, applies to property which Japan ‘foward ` 

Lowever, and at a time which was several years prior to 8 Septemb 
1951, tic present restitution claim had been filed. Under Article 13 024 
Restiti tion Law it is the essence of a restitution claim, if it is sucecssti 


thit the title of the claimant to any property the subject of en vaj 
deprivation shall be deemed not to have been divested. 


e o her words, prior to 8 September 1951 the claimants allezed that iio. 
ans net Japan, owned’? this property, so that on and after 8 Seotemth ° 
1951 i had theretofore become a matter earnestly disputed and alrea v 
sv, dwe whether in fact Japan had any ownership at all in respect « ° 
this property. It is obvious that the Allied Powers could not seize, nor Yes 
Japan bound to transfer, any property which Japan did not o», 
Ncithe> would it have been useful to attempt to seize or worth while 10 < 
tempt to transfer property which, it might eventuate, Japan had ne 
owned as a matter of law. 
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Consequently the foregoing Japanese argument upon this aspect of 
this appeal is simply a begging of the principal question, which is—does 
Japan own the property here in dispute? 

It will be noted that in the passage from the Treaty which was quoted 
above we not only emphasized the matter of ownership, but also the matter 
of the use of the property for diplomatic or consular purposes. It is now 
convenient to consider another aspect of the legal problems presented in the 
course of the present appeal—the question of such use and the legal impli- 
cations and ramifications thereof. 

Due to the nature of the undisputed facts in the present case the em- 
phasis of the points presently relied upon on this appeal by counsel for 
the defendant State is now not centered upon any use presently made of 
the affected premises in Berlin, but, rather, upon the defendant State’s 
intention—in times past, and in the future—to make use of the affected 
premises in Berlin. 

With reference to the assertion of the defendant State that it did not 
intend permanently to terminate its diplomatic relations, either with Ger- 
many, or at Berlin, the State of Japan has acknowledged in a document 
which is before us (‘‘Legal Explanations concerning the Contents of the 
Verbal Note addressed by the Japanese Embassy to the Foreign Office of 
the Federal Republie of Germany—JB 639/58—of 10 March 1958’’) that 
it is the fact that 


10. Diplomatie relations between Japan and the neutral countries 
likewise ceased to exist when the whole of Japan was occupied by the 
Allied Powers and when the State of Japan was deprived of its diplo- 
matic rights. The Japanese diplomats in these countries were brought 
back to Japan upon the order of the Allied Powers, and it was im- 
possible to use the diplomatic property any longer. (Emphasis sup- 
plied.) 


Elsewhere in the same document it is also acknowledged to be the fact 
that the Japanese Government ‘‘recalled its diplomatie representation 
[from Berlin in 1945] when a responsible German Government had ceased 
to exist.’’ 

In other words, at the end of the Second World War, and in connection 
with tHe surrender of Japan on 2 September 1945, Japan was obligated 
to terminate, and in fact did terminate, all of its diplomatie relationships 
with other sovereign States, and that termination continued to exist for at 
least six years until the signature of the Treaty of Peace with Japan on 
8 September 1951. 

It is legally fallacious and irrelevant for counsel to assert that during 
this period of approximately six years Japan nursed some intention or 
purpose which was different from the obligation which Japan had im- 
plemented—the obligation to cease all diplomatie relations with other 
States. 

As a matter of law, then, we must hold that in 1945 the legally sig- 
nificant intention of Japan was the intention not only to terminate all of 
its diplomatic relations with the Third Reich but also to cease thence- 


JUDICIAL DECISIONS 


Gr, 4 use its premises at Berlin for any diplomatie purposes tt.) 
wt och ‘ these dofinite intentions as to the entire cessation of avo 
ecatu od to exis without any change until at least 8 Bepter iber 0): 
My ALOE, 

Wooa ow lura rom our consideration of the Japanese intention to ous 
ur ines premises in and after 1945, to a consideration or the lekse ¢ 
g: « of the intentional cessation of such use by Japan, -n crogi 
wet tie contention that the immunity of these premises ‘ont an 
vn. poereafter. 

« ‘opie of diplomatie privileges and immunities has a venules : 
co Foe some of the earliest known precedents involving this s.o +c 
i aout four hundred years old, while the English stetuts, i.t 
1° vhieh was said by Lord Campbell to be only dceelarate v cr 
a e isting rules of International Law, is today more than tw. +. 


FL 


a ‘fis v years old. In more modern times research in Internatoes I 


a liarverd Law Sehool bore fruit, among others, in 1932 In ai w” 
co Ven ton which was intended to be a résumé of the existing law o -D 
mrt e rivileges and Immunities and which was published im thet vce 


a siecial supplement to the American Journal of Interuathi.« ©. 
LAJE). The Harvard draft as thus published was frequently © o> 


tu awing the later work of the International Law Cummissi + 
Utec Nations. which prepared its own provisional draft of a eo 
or this topic in 1957, and which amended this draft in 1958 ater ro +. 
an. ec sidering the views of twenty-one nations—ineluding 4 rp: ` 


ai h d been represented by a commissioner in 1957 darmg tre cis . 


vor ad preparetion of the provisional draft. 
Scoet on I] therecof—‘‘Diplomatie Privileges and Immunities’? ves 


cuid nits last 1957 form by certain ‘‘General Comments’ which cos 


ve ten in the 1958 version. These General Comments refer to ci. 


ur vize the three principal theories propounded as constituting the sri +. 


o: tals topic—extraterri(oriality ; representative character; end o 14 
r .sstv—and then say, in conclusion: +° 


> The Commission was guided by this third theory [" 
necessity’ | in solving the problems on which pract*ee gave. 
pointers, while also bearing in mind the representative cle: t 
tt ` head of the mission itself, 


: ie discussions held by the Commission when debating tuis fit 
p- ‘lois of the draft illustrate the meaning and amplify the interp nt. < 
va eh the commissioners intended should be attributed to tae Lua a 
cover lized statement of what they understood to be the liw. Ir i> 


Ti dispository portions of this statute were subsequently oenacied ta Ar: 
:¿ © ar still in foree there today. 

Woon Chicf Justice; in Magdalena Steam Navigation Co. yv. Mart.. 2 1 
I = 4 Oa. E 

A] o the United Kingdom and the United States: 53 A.J.LL., st prige 25). 

a3 ATLL, of page 266. 
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diseussions the words ‘‘use’’ or ‘‘used’’ (the emphasis is our own) were 
employed with great frequency by almost all of the commissioners. 


When the Commission was considering the final form of its 1957 draft 
it returned to a further discussion of the ‘‘General Comments’’ concerning 
‘‘Section II—Diplomatie Privileges and Immunities,’’ to which reference 
has Just been made above. One of the commissioners suggested the omission 
of the first three commentary paragraphs, in which the Commission not 
only described the three theories of immunity, but also in commentary 
paragraph (3) advocated guidance by the third theory (‘‘functional]l neces- 
sity’’) ‘‘in solving problems on which practice gave no clear pointers.’’ 
The suggestion of omission found no support. The Japanese Commis- 
sioner was among those who were in favor of retaining the entire text of 
the commentary, and said, in advocating this result: ** 


Paragraph 3 was clearly necessary, since it appeared to be the Com- 
mission’s view that, when disputes regarding privileges and immunities 
arose, they should be settled in the light of the needs of the functions.* 
However, paragraph 3 would not be clear by itself. 
Thereafter the Commission voted to retain the three commentary para- 
graphs.” On this final action there was no negative vote east against the 
theory of functional necessity. 
The theory of functional necessity appears to be very nearly, or perhaps 
exactly, equipollent to a long established rule or usage which is expressed 
concisely in the maxim ne impediatur legatio. 


In the present case the affected property is located in West Berlin, 
where no diplomatic activities take place in the sense of relations between 
sending and receiving States through diplomatie envoys. 

In the consideration of this further aspect of this appeal it must also 
be emphasized that the Japanese State does not occupy the affected 
premises, and that in fact it does not have any actual possession of them. 
In 1945 the Japanese officials intentionally ceased not only to use these 
premises for diplomatic purposes but also to occupy them, so that all 
actual use and possession by Japan (leaving to one side, for the moment, 
the question of the legal right to possession) then came to an end. 

This being so, thereafter and pursuant to the provisions of BK/0O(49) 
254, the Japanese property was ‘‘automatically taken into control by the 
Military Government in whose Sector the property is situated.’’ Subse- 
quently the property was administered by the Allied Trustee, who rented 
it to various tenants. It is so oceupied today by the tenants of the Allied 
Trustee. We think that these actions were proper and lawful because 
Japan had intentionally ceased to use these premises for diplomatie pur- 
poses, and therefore their immunity had ‘‘become extinct,’’ as the Kam- 
mergericht put it. 

$1 'Y.1.L.C., Volume I, page 205, paragraph 31. 


32 That is, in accordance with the theory of functional necessity. 
38 Y.1.L.C., Volume I, page 206, paragraph 36. 


one 


i JUDICIAL DECISIONS ` 


T' œ Iy remaining obstacle, if such it be, to affirmative jud cial ¿%0 

civ. i the declared intention oj Japan to use the affected prem ses fc > 
-ipltirat e purposes even before Berlin has again become the capital e’ 
cranny and even if the reunification of Germany cannot be aceom jis + 
-j'r tho near future. 

Tue rztionale o? functional necessity makes it clear that th ininorio 


\4 


i plovuatig prciises exists because of their possession, ca up |. i 
‘sey eet tal use, for diplomatic purposes. Absent the element. oj puss. 
iy ¿nd of actual use, a mere intention to use such pretuises for tit 


. -peee? upor the question of resurrection of the priviles « ’ 
uoi. Moreover, the attempt by counsel for Japan to empley ih- 
3, of intention to use, in order to remedy the deficiency of eai r 
„l o“ possession of the intentionally disused premises, mistal es the e> 
‘arg se vVhich underlies and which justifies the existenee of :he ..' : 
Cip'emat'e immunity. Immunity is a shield, not a sword. 

I. shoud, indeed, be pointed out here parenthetically that the -.. 1° 
ne this case are such that in practical effect what Japaa is seekos < 
sehive apon the present appeal is the legal restoration to it of av rein: 
Jossessio 1 and use which has not existed during many of the foi rtece vio 
last past. 

We think that it would be more accurate to say that the eld use yio 
ferminat-d by Japan long ago. What Japan is now thinking cbout. vice 
sue asserts her intention to resume the use of the premises for dirie rat 
anc consular purposes, is really a new use. Thus the new mfention now 
assorted by the State of Japan is either the same as, or closely ana ono. 
io, the cuite normal cases where a sending State purchases real prove ~y 
awated in the receiving State in order to establish an embassy there. Ar: 
i ‘hese latter cases no rule of law is better settled than the rule the: 4 * 
ot the orior or the existing or the new intention which matters, ‘nit, i’ 
stead. that it is the actual and subsequent use of the property feo ope 
matie purposes which creates and which justifies the creation of its diy 
watie in munity. 

We nust, then, hold that, while we do not dispute the tutn or tw 
sangres’ declarations concerning that State’s intentions to use thi ate > 

arcniser In the future, they are legally irrelevant to support the coite 
‘10. tha an extinguished immunity has been revived, and that this riva, 
iawr nuty now inhibits all judicial inquiry mto the lawful title to t% 
-.£°-+-d premises. Under the facts and cireumstances of this perek 


se | 
ae 


We ave not overlooked the stated Japanese intention to use these prow s» 

1 sil'r jurposes also. However, such use, while entitled to a high degre: of protest 
(3 v spect, is not the legal equivalent of use for diplomatic purposes, asd «e 
.o ‘ly consular use would not ereate privileges as extensive as those whicl wa ° 
cu frem diplomatie use. We may, therefore, neglect the lesser, and consider a 
( 7 at r privilege. 
: Tver where there is present possession, intention to use is of no legal significa: . 

- it is immediately prior to actual use, and during the prepaiatory perien v? 
“uc i] remises are being furnished and equipped for actual use in the very near fiir, 


188 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


ease immunity at any of the material times could not be predicated upon 
a mere intention to use the property in the future, but only upon an actual 
and present use of the premises by Japan for diplomatie purposes during 
those particular times, and there was not and is not any such use. Conse- 
quently the affected premises have not been protected by any such im- 
munity since 1945 and thus the supposed impediment to the validity of 
the judgments below does not exist. 


It follows that the result which was reached by both of the courts below 
was right, and therefore we must affirm it. 


Berlin, the 10th day of July, 1959 
In the presence of: 


/s/ Salen, at the same time for and with the authority of Justice Himmel, 
Thierig; Henry; Sanborn; Schmidt-Rost; Bronner 


NOTES 
Jurisdiction—court-martial in Austria prior to State Treaty 


In Bennett v. Davis, 267 F. 2d 15 (U.S. Ct. A., 10th Circuit, May 12, 
1959, Murrah, Ct. J.) exercise of court-martial jurisdiction in Austria prior 
to the State Treaty was upheld as against the contention that Austria, as a 
sovereign nation, had exclusive jurisdiction. 

Note: Certiorari has been granted in a group of eases which have in- 
terpreted the scope of the decision in Reid v. Covert, 354 U.S. 1 (1957), 
digested in 51 A.J.I.L. 783 (1957). See McElroy v. Guagliardo, ease be- 
low noted in 53 A.J.I.L. 445 (1959); Grisham v. Hagan, case below, as 
Grisham v. Taylor, noted in 53 A.J.I.L. 695 (1959); Kinsella v. Singleton 
(U.S. Dist. Ct., S.D., W. Va., Oct. 6, 1958, Ben Moore, ©. J.), holding that 
a serviceman ’s wife cannot be court-martialed in peacetime for a non-capital 
crime committed abroad while accompanying husband; Wilson v. Bohlander 
(U.S. Dist. Ct., D. Colorado, Nov. 10, 1958, Arraj, D. J.), holding that a 
U.S. civilian employee accompanying armed forces can be tried by court- 
martial abroad in peacetime for non-capital offenses. 


Trading with the Enemy Act—inconsistency with alleged principle of 
international law and prior treaty with Germany—1952 Bonn Con- 
vention 


Plaintiff, a German national, attacked the validity of vesting orders 
under the Trading with Enemy Act? as applied to vesting of property 
acquired before the war, on the ground that the Act, as so construed, 
violated an alleged controlling principle of international law against con- 
fiscation of enemy assets and Article IV of the 1923 Treaty with Germany.’ 
The court held that no principle of international law could prevail over the 


250 U.S.C. App. $1 et seq. 244 Stat. 2132 at 2135-2136. 
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Vas u on a thety. or statute. Moreover, Article IV, cwianeé oot 
mi ofivials te be cfective in time of war, was prior jin iw is t 
sate ioe amendments to the Act, and the latter in time prevails. “0> 
lencr s eonfirmed by the arrangements in the 1952 Bonn Con o4, 
«sab egucut aereements between Germany and the Un 06 Mit 
Tag a. Pagers, 267 F. 2d 664 (US. Ct. A., Dist. of Col, Mev 2°. Tos) 

r dust ce Burion, Retired, sitting by designation; petitio cor 
1 Bene denied, June 12, 1959). 


. eis Formosa held not country” within deportation stat. 


o ‘hone Fu Sheng v. Rogers, 177 F. Supp. 281 (U.S. Dist. ©. 1. | 
. 959, Holtzoti, D.J.), plaintiffs, who were natives ant cit s 1 
a.‘ entered the U.S. for military training. For fa'line ie 

t coripletion of studies they were ordered deported. Ín an ario’ 
cee aratory judement, the court held that, although plainttits > oo» 
ite cle to ‘China, they could not be sent to Formosa, as it ` as 

yoo a “country’’ under the statute,* on the ground thet “om so 

“vor boon determined to be officially part of ‘Chima’ by the theca | 

euch, Whose findings must be followed by the courts. Th ¢. +i 

caov ed ced that [lo-nosa was a territory under the admit stretu 

Natiovalist Government, the only Government of ‘China’ wii’ th 4 

Steto~ Te COBNIZeS. 

No ee See also. Sheng cad Mei v. Barber, 269 F. 2d 497 (US. 

“th cir. Aue. 10, 1959, Bazelon, Ct.J.), in which the seme ali 

‘eld to Le within the terms of Section 6 of the Refugee Relief Act n° tta? 

ui (ie same quesilon decided in the principal case was leit u ides cs 

c eond they reasonably ‘‘feared’’ political persecution ¢1 1.4. 

i uaivland of China or Formosa. 


- 


a 


Pas ports---cuastitutionality of travel restrietions—stg'uio ye  .° 


+ 


o two eases the validity of passports restricting the ‘right. ti 
‘oy Comirunist China has been upheld. Worthy v. Herter, 27) F °> 
UTS. Ci. AL Dist. of Col, June 9, 1959, Prettyman, Ct. J. ; rers 4 
Toreer, 269 F. 20 245 (U.S. Ct. A., Dist. of Col., July 6, 1959, err’ cn: 
aoar Ct. J.. concurring). 
Co, stitutiongiity of expatriation of natice-boru ebiya Pope’ 
oroad to escape wartime military service 


r f0] fj: ef the 1940 Nationality Act, as amended, povut o 

¿tion of native-born U.S. eitizens who remam outside the ^ 4n 
“4. sor the purpose of evading wartime military service, vas hdg i5 
9 2 iv ional. Weehcy v. Martinez (U.S. Dist. Ct, S.D.. Ca if, CA | 


iad 
f il 
+ 
ʻi 


a 
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Norte: See opinion of Supreme Court upholding Section 401 (e) in Perez 
v. Brownell, 356 U.S. 44 (1958), reprinted in 52 A.J.I.lı. 767 (1958), and 
opinion holding Section 401 (g) unconstitutional in Trop v. Dulles, 356 
U.S. 86 (1958), reprinted in 52 A.J.IL. 777 (1958). 


Interpretation—extraterriterial application—alien overseas—employ- 
ees of air carrier 


Air Carrier Amendment ê to the Railway Labor Aet” was held not ap- 
plicable to alien employees based abroad and employed exclusively on 
flights outside the United States and its possessions. Air Line Stewards, 
ete, Ass’n v. Trans World Airlines, 173 E. Supp. 369 (U.S. Dist. Ct., 
S.D.N.Y., Feb. 25, 1959, Herlands, D. J.). 


Diplomatic imnvunity—ejectment proceedings 


Entering judgment for landlord in a summary proceeding to eject from 
premises for non-payment of rent, before receiving proof bearing on de- 
fendant tenants’ claim of diplomatic immunity, was improper. De Miglio 
v. Paez, 189 N.Y.S. 2d 593 (Sup. Ct., App. Term, 2nd Dept., June 16, 
1959, Hart, J.). 


BRITISH AND COMMONWEALTH DECISIONS * 


Extraterritorial application of law—recognition of foreign bankruptcy 
—obtaiming credit 


An undischarged bankrupt under English law obtained credit in Scot- 
land without disclosing his bankruptcy. It was held that the Bankruptey 
(Scotland) Act, 1913, 3 & 4 Geo. 5 ¢.20, making it an offense for an un- 
discharged bankrupt to obtain credit in excess of £10, applies only to a 
person declared a bankrupt by a Seots court. Peter M’Kenzie Kay v. H.M. 
Advocate, [1957] J.C. 55 (Seotland) (High Court of Justiciary, Lords 
MacKintosh and Blades, and The Lord Justice-Clerk (Thomson), March 
12, 1957). 


Sale—export license not obtained—buyer repudiates before expiration 
of extended time—contract void 


In sale of groundnut oil from India c.i.f. Genoa, the parties knew that 
an export license from the Indian Government would be required. There 
was no clause to that effect, however, in the contract. The contract did 
contain a clause that in the event of delay caused by the government pro- 
hibiting the export of groundnut oil, the performance of the contract 
should be extended for a period of two months. Insisting that the obliga- 


645 U.S.C. $ 181. 745 U.S.C. $ 151 et seq. 

* The assistance of Egon Guttmann, LL.B., LL.M. (London), Teaching Associate, 
Rutgers University (Newark), with respect to Commonwealth and American nationality 
eases is gratefully acknowledged. 
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non ov the seller to ship the groundnut oil was absolute, the buyer repudi- 
vtec before the expiration of the two months. It was held that, in tke 
‘hsence cf any custom in the trade governing the absence of any referer ec 
ʻo an ‘export license,” the words must be construed according to their 
plain and ordinary meaning. Thus the contract indicated thet if an ex- 
port license were refused, the performance of the contract wes extended 
for a period of two months. The seller was thus not at fault. Also, ther 
was an unplied term in the contract that performance must be lawful. 
An expert license not being available, the performance would be ‘llega’ 
sac the contract was frustrated. Walton (Grain & Shippirg) Lie. x 
Br tish stalian Trading Co. Ltd., [1959] 1 LLL.L.R. 228 (Q.B.D. Com.Ct, 
pluck, J., March 23, 1959). 


fi.. contract Mediterranean port—blockage of Suez Canal—fiusty: 
tion 


It wa; argued that two contracts to ship groundnuts ¢.1.f. a Mediter 
rancan port had become frustrated through the blockage of the Suez Cenni 
One of the contracts had been entered into after the Israeli forees hat 
invaded Egypt. It was held that, in a contract c.i.f., the seller's dut: 
is to arrange shipment to the port of destination and the question of usto. 
or customary route is for the benefit of the buyer. The seller in the ak 
sence of any such provision can choose any available route, so that th: 
closure of the customary and usual route did not absolve him. The ques 
tions to be considered are (a) differences in expense, distance, enuararie' 
of the voyage and (b) totally different contract of affreightment. Th: 
effect o° shipping via the Cape of Good Hope would not have made 2: 
fundamental difference in the performance of the contract by the selle. 
The contracts were not frustrated by the blockage of the Canal. ‘loegr’ 
D. Gaon & Co. v. Société Interprofessionelle des Oleagineux Fluidrs 4l 
mentaries, [1959] 2 All E.R. 693 (Q.B.D. Com.Ct., Ashworth J., June i. 
1959 . 


AMERICAN CASES ON ENEMY PROPERTY 


Enewy Property. Rogers v. Schilling, 268 F.2d 584 (D.C. Ci., Ma, 
21, 1959), preliminary issue whether alien is a ‘‘perseeuted enemy alien ’ 
so as to qualify for return of vested property is to be determined by ire 
Atto ncy General and not the court; Tag v. Rogers, 267 F.2d 6641 D. 
(Cr, June 12, 1959), digested above, p. 188; Schieb v. U.S., 173 F. Sup. 
611 ‘Ct. CL, June 3, 1959), an interest in property which is more thes 
a mere >xpectancy, one which may be considered in bankruptey proce edine .. 
is subject to a vesting order; City Bank Farmers Trust Co. v. U.S, 171 1' 
Supp. 583 (S.D.N.Y., June 16, 1959), income which could not, be remitted 
to France during the war, but as to which no vesting order had been mad>. 
is part of the beneficiary's estate but not ineludable in her gross estate for 
the pul poses of estate tax, for beneficiary never engaged in business ir tlr 
U.S.; In the Matter of Trust Estate of Renjes Deceased, 42 Hawaii 15; 
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(Sup. Ct. Hawaii, Oct. 23, 1957), the joint resolution of Congress termi- 
nating the war between the U.S. and Germany did not deprive the At- 
torney General of power to vest property belonging to Germans prior 
thereto; Re Solbrig’s Will, 96 N.W. 2d 97 (Sup. Ct. Wis., April 7, 1959), 
vesting order affecting all beneficial interests under a trust terminates the 
trust; In re Brambeer’s Will, 187 N.Y.S. 2d 800 (Surrogate Ct., April 
10, 1959), though a vesting order had been made as to the interest of some 
of the remaindermen under a will governed by English law, these had a 
right to be heard. 


BOOK REVIEWS AND NOTES 


Le Drot International Nouveau. By Alejandro Alvarez. Piru, L 
breirie A. Pedone, 1959. pp. 636. 


t would be difficult to express in adequate terms the debt .hat 
\r. -iven states owe to the distinguished scholar, diplomat and jJudec i 
2° , m‘ributions he has made over some sixty years or more to tic : 

» one at of ‘American international law,” as he himself fist coser.: 
© Volume published in 1910. If his career might seem to } ave roves 
its eLm: x when he was elected a judge of the International Court of oust 
‘h pre ent volume shows us that he is still alert and in touch ot 
al~ developments of the law, indeed, in a sense ahead of the law 

‘The new international law’’ is the law that has result:d ivr 
andam-ntal changes in the law brought about by the ‘‘scelal cai ast 

0 1839 The elassie international law centered around Eurcpe: ioe r 
of the yorld was subordinated to the policies of the Europear Pont: 
Today Asia and Africa are claiming attention in their own r ght: lovos 
vo Giles and dependencies are demanding and obtaining self-de ern icat, 
su- igats of the individual. fundamental human rights. ae no bor, 
subjeet to the arbitrary will of national governments; the welfa.c os +44 
pople of the several states is making its appeal to international cegos 
iion- -a l these new international situations have made tie price. : 
ihe old law an inadequate solution for the problems now confrortiny t] 
insetrua ional community. New principles must be found to iieet the ++ 
vcnostions; and the demand for them is all the more urgent by i> 
ooudern selentifie discoveries which have made it possible for ei> 
id ‘olog es to command attention which they would not otherwiwe Do» 
ubtame l from their intriusie merit. 

Ciapier after chapter the author develops his thesis, and s> mn. -= 
nis cre-unent that the student will readily pardon him the eon‘usic> 
perts, sections and chapters in which the same fundamental Wee uca 
oral gad again. A great jurist is speaking to us, one whose coniicit <i; 
te Co Cevelopment of international law give him a high place in ths °° 
oi sjatesmen, The range of his outlook is wide; he is coneeracd vr 
poy ics more than with states; he is seeking to make Lateinat.o ge: a 
«of tne changes that have taken place in constitutional lew in mepe” 
wo on amental human rights and economie and social welfare. Persa». 
(lie mws graphic illustration of the new international law night he : 
tot as: between the sovereign state of 1914, resentful of any intercon 
ry is domestice affairs, and the community of nations of 1945 prorlairi - 
the Uriversal Declaration of Human Rights. 

Qar gest thanks go to the author for his unfailing zeal in the caue ct; 
nto m tional law edapted to the new needs of the international con int vY 


} 


"~ 


a 


t x : 
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as it is now organized. If at times his deseription of the new law seems to 
anticipate the future and to present what may be then as if it were actually 
now, we can readily forgive him. He is not tilting at windmills; he 1s con- 
fronting problems which must sooner or later be solved, whether the solu- 
tion is or is not today within the rule of law. 

C. Q. Fenwick 


Iniroduction to International Law. By Marek St. Korowiez. The Hague: 
Martinus Nijhoff, 1959. pp. ix, 424. Appendix. 


This substantial book, the latest from the pen of a prolific writer on 
international law, will be greeted with interest and satisfaction, since it 
fills a genuine need. It offers a good introduction to the beginner, a pro- 
vocative re-analysis of some fundamental concepts for the author’s confrères 
and a useful book of reference for all. The specialist in international re- 
lations will equally profit from such discussions as those of geopolitics and 
national socialist theories (p. 48), Marxist conceptions as developed in 
the Soviet Union (especially Chap. IV), balance of power (p. 245), and 
the minorities system (Chaps. VII and VIII). 

Professor Korowicz, now of the Fletcher School of Law and Diplomacy 
and formerly Professor of International Law at the University of Cracow, 
has not written a textbook on international law as United States readers 
would understand that term. Nor is it a treatise in the sense of a detailed 
treatment of all the topics in international law (like Hyde or Lauterpacht- 
Oppenheim). Five of the eight chapters deal specifically with sovereignty 
from its basie theory to its current application under Article 2 (7) of the 
Charter of the United Nations and within the new European Communities. 
Chapter VI deals largely with equality, and the last two chapters with 
subjects of international law. These basie topics are selected with a view 
to analyzing the very nature of international law and to testing prevailing 
definitions of international law. One should quote Professor Korowiez’ 
brief conclusion (p. 390): 


The study of the present conceptions of international law as expressed 
in the writings of publicists, in governmental statements, and in inter- 
national treaties, declarations, awards and judgments, leads me to 
submit the following definition : 


International law is the body of legal rules which govern mutual 
relations of sovereign States, and also the situations of other legal 
persons and of individuals which are not subject to the internal law 
of any particular State 


The author has quoted and discussed the views of many writers who 
wrote in many languages, and in general divides them into chronological 
groups. He finds that the second World War and the subsequent develop- 
ment of nuclear weapons had such an impact on the outlook of many inter- 
national lawyers, particularly with respect to the relative claims of state 
sovereignty and the necessities of the international community, as to pro- 
vide an important dividing line. But Professor Korowiez has also had 
extensive practical experience in the inter-war period as Polish official 
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‘eovescntative or expert at the League of Nations, before the Permanent 
Court of Titernational Justice and with various international bodies coun- 

ceened Wit t the Upper Silesian and other Polish-German probleras in the 
curly 1930's. Accordingly he does not ignore state practice and he of ers 
his own theories and solutions with appropriate vigor. 

In the Introduction the author discusses the ‘‘ Legal Character of inier- 
national Liw’’ and makes short shrift of ‘‘obsolete’’ points of view like 
ihose of Austin. Ie also makes the sound point that 


i” ther» were a central superior power over the States, the rules appuce 
to thera by that power would not be international law, but the interna 
law of a federation, in which there would be no room for interneti ne 
law 


(p. 3.) 


"E notes t1e wide scope and large content of international law today, ar 
wegests that for one man to profess them all is equivalent to having ore 
jurist present the whole system of municipal law—ceivil, criminal], tom- 
mercial, constitutional, administrative, procedural and so on. I tracing 
theories of sovereignty in Chapters I-V, Professor Korowicz devotes one 
full chapter to Soviet conceptions, and has further questions on Soviet 
views, as in Chapter VII dealing with the subjects of international ‘aw. 
His treatment is thus somewhat more detailed than the useful analysis 
presented by Professor Percy Corbett in his Law and Diplomacy, which 
was published too late for Professor Korowiez to make use of it. The re- 
viewer dic miss reference to Judge MecNair’s comments on sovereieniv 
in the Mandates as expressed in his separate opinion in the South Ves? 
-ifrica advisory case and to the International Court’s view in .%rence y. 
United States that Morocco retained its sovereignty even while a oro- 
icetorate. He might well have added also near page 184 more discussion 
of the Norwegian Loans and Interhandel cases with special reference to the 
views of Sir Hersch Lauterpacht. At page 245, the establishment of th> 
European Court of Human Rights under the Rome Convention develcped 
so late that it receives only bare mention (p. 880). The discussion of th> 
minority treaties after World War I, on the other hand, soundsy reveals 
ihe defects of that altruistically but mistakenly inspired system (pp. 240, 
312 and 319 ff.). 

The discussion of subjects of international law in Chapters VII and 
VHI seems to this reviewer very satisfactory. Here one finds the status 
9° international organizations and of the member states of the Soviet 
Uniou; the distinction between ‘‘state’’ and ‘‘nation’’ with a useful etlari- 
‘ication of currently confused terminology re ‘‘nation,’’ ‘‘nationality”’ 
and ‘‘nationalism.’?’ 

The reviewer has had a special interest in the status of the individual 
cud finds Professor Korowiez’ last chapter on this subjeet thorough and 
-ntisfying. His experience with the minorities treaties is here apparent, 
hut the di cussion is up to the minute. He concludes (at p. 385): 


On the basis of the facts and reasons outlined above, one may assert 
that 1 is a well-established principle of international law that States 
may by common agreement create and recognize the international 
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personality of individuals, not only in their substantive rights, their 

duties and responsibilities under international law, but also in their 

capacity for international procedural action. The fact that the right 

of individuals to proceed before international bodies is very limited in 

the practice of international law today, does not exclude the creation 

a enlargement of this right at any moment by an agreement between 
tates. 


The reviewer would like to mention the service rendered to international 
law by the publisher, Martinus Nijhoff, of The Hague. There are a few 
(but not many) items which bother the American reader, such as the 
citations of cases decided by United States courts and the style of spelling 
Russian names. There is no subject index but an index of names and a 
very detailed table of contents. In general it is an admirable volume. 


Pure ©. JESSUP 


Le Problème des Lacunes en Droit International. Contribution à l’Btude 
des Sources du Droit et de la Fonction Judiciaire. By Lucien Siorat. 
Paris: Librairie Générale de Droit et de Jurisprudence, R. Pichon & R. 
Durand-Auzias, 1959. pp. iv, 479. Indices. Fr. 4,670. 


Faced with a gap or other imperfection in international law, should the 
international judge pronounce a non liquet or is he competent to fill the 
gap? The institutional deficiencies of the international legal system make 
this more of a problem for the international judge than it is for the judge 
in a municipal law system whose competence to render a decision regarding 
any issue falling properly within his jurisdiction is presumed, and in some 
states expressly provided for in law, as in Article 4 of the French Civil 
Code or in Article 1 of the Swiss Civil Code. The international judge 
must find his own solution and establish the bounds of his own competence 
in the matter. In this study M. Siorat, arguing against judicial non liquet, 
defines the scope of competence of the international judge to fill gaps and 
the methods used in so doing. 

The book is divided into three parts. The first part defines the nature 
of the problem, which encompasses gaps as such in customary and con- 
ventional international law as well as obscurities, deficiencies in logic, 
negligence, and ‘‘social deficiencies,’’ as where the legal solution to a prob- 
lem is unsatisfactory to the parties. In Part II the author, after an 
examination of international judicial practice, finds that international 
judges allow themselves considerable latitude in ‘‘ereative interpretation,’’ 
to use Lauterpacht’s expression. But that there is a limit to this com- 
petence was indicated in the Haya de la Torre Case, in which the Inter- 
national Court of Justice refused to go beyond the point of deciding the 
question of whether asylum had been legally granted to answer the question 
of how an illegal grant of asylum should be terminated. The author con- 
eludes that the international judge has a general competence to fill in 
lacunae and other deficiencies in law, but that where the judge is faced 
with ‘‘social deficiencies’’ in law or with laches, he may only act if he has 
been granted ‘‘special competence’’ by the parties, that is, to decide the 
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~ e er dequo et bono. The methods which the international judge we} 
> 11 orcer to remedy gaps are treated in Part HI. These imelude 
_veclory from international or municipal law, deduction from general prin- 
pies of international law, and resort to the concept of ‘‘abuse 0. righ's.”’ 
Pua study which is based upon an examination of the jurisprudeuce o’ 
wuternatio: al courts and arbitral tribunals, as well as the writings of “niro- 
wen and :ome Anglo-American publicists, provides a useful, if somewha: 
“vox, inquiry into the nature and limits of an important aspet of the 
i“ rogtioral judicial function. 
Auona EB. BVA`s 


I t oouction to International Law. 4th ed. By J. G. Starke. Unn- 
dor: Butterworth & Co., 1958, pp. xxi, 467. Index. 


Professer Starke’s fourth edition of his treatise will be weleomed, ¿s vas 
ihe first elition of 1947, as an excellent elementary textbook marke. by 
. Gd judgment in handling controversial issues and by adequate docu- 
montary references to cases and incidents. 

In this edition the chapters on State Territory and on Jurisdiction oni: 
been materially altered in the light of recent developments of the law of 
the sea, nctably in the matter of the extent of territorial waters, the rivhts 
o? user of the Suez Canal, and the closure of areas of the high seas for the 
purpose o? thermonuclear experiments. For the rest the volume follows 
the lines cf the first edition: what might be called the classic exposition cf 
ihe subject—the nature of international law, states as subjects of the lew, 
nights anc duties of states, international transactions, disputes and icstile 
relations, and international institutions, the last part being original in its 
vnalysis of the subject. 

C. Q. FENWH K 


Nuclear Weapons and International Law. By Nagendra Singh, Nex 
York: Frederick A. Praeger, 1959. pp. xix, 267. Bibliography. . ‘lex 
86.75. 


In his introduction, Dr. Singh reviews concisely and effectively ite 
irigms aud historical development of the laws of war, and goes on í 

furnish an abbreviated but entirely satisfactory description of the effects o” 
‘ .¢l‘ar weapons and of the chief factors differentiating nuclear from cor 
‘ent'onal weapons. On the basis of this factual material, Jr. Singh 
.ualyzcs ia detail the concepts both of customary international law aid o’ 
‘voaty law which might be relevant to the use of nuclear weapons. 

The re-ults are extremely useful both for the jurist and the diplomat. 

ven thoigh in the development of international law neither jurists nov 
‘ plomats could in their wildest fancies have visualized a nuclear weepou. 
“Vhile there is considerable literature dealing with segments of this prob- 
|! m, Dr. Singh is apparently the pioneer in unifying the strands. Lis 
Lean ana ysis is a ‘‘must’’ for students of all phases of the problems o? 
disarmament and regulation of armaments. 


{` 
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Dr. Singh proves most convincingly that nuclear weapons are ‘‘a distinct 
class” not only in degree but also in kind (p. 251). Logically, this would 
seem to call for a re-examination of all past concepts of war to determine 
their present applicability. Dr. Singh does not completely reject such 
an approach. However, he insists that existing international law ‘‘bans 
nuclear weapons’’ (pp. 222-223). Therefore, any such re-examination 
must result in ‘‘a fresh ban... reiterating the position as it exists in 
international law today, except that it would pointedly by name, and hence 
specifically, ban the nuclear device in war.’’ (p. 251.) Dr. Singh allows 
only one exception to his total ban of nuclear weapons: 


. it is essential that the use of nuclear weapons should only be 
admitted as legitimate when resorted to as retaliation in kind to their 
actual prior use by the enemy, and even then it should be assured 
that their use would not amount to reprisals against prohibited 
categories of persons and properties. (p. 222.) 


Dr. Singh denies that nuclear weapons can be used legally to repel ag- 
gression or in the exercise of individual self-defense as confirmed in Article 
5l of the United Nations Charter (p. 221). The use of tactical nuclear 
weapons is subject to the same limitations as other nuclear weapons (p. 
244). ‘‘Even if the aggressor was known to manufacture thermo-nuclear 
bombs but commenced hostilities with conventional weapons, the law may 
give the necessary locus poenitentiae to the aggressor, who may never use 
the prohibited weapons and reserve them for retaliation if attacked by 
such weapons.’’ (p. 215.) ‘‘Short of destruction of the human race and 
the World, the only permissible use of thermo-nuclear weapons would ap- 
pear to be as retaliation in kind alone.’’ Under all circumstances. ‘‘The 
first user of nuclear weapons would appear to be a war criminal.’ (p. 
248.) 

All of this amounts to an affirmation that the stated policies of both the 
United States and the Soviet Union make their leaders potential war 
criminals. This does not faze Dr. Singh. He insists on ‘‘the need for in- 
stalling ‘lez as rez.” (p. 255.) As to how that will be accomplished, 
‘‘These are matters outside the purview of the treatise since they concern 
primarily the politician.’’ 


The primary sphere of the student of international law would appear 
to be rather restricted, being narrowed by considerations of ‘‘what 
the law is’’ (lex lata). That is fundamental, since a study of ‘‘ what 
the law is” alone can reveal ‘‘what the law ought to be’’ (lex 
ferenda). (p. xi.) 


This rigidity limits the usefulness of Dr. Singh’s scholarship. The 
prospects for international peace may be better served through re-examin- 
ing the laws of war and discovering rules of international conduet which 
will receive universal approval in the thermonuclear age, rather than 
through enshrining past rules and precedents which today may have be- 
come unrealistic. 

BERNHARD G. BECHHOEFER 
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Nelłr-Deten:e in International Law. By D. W. Bowett. New York: 
Frederiek A. Praeger, 1958. pp. xv, 294. Index. $7.50. 


This is ¿n excellent, comprehensive study of the question of self-defens> 
in eustomery international law and in the law of the United Nations. 
Opening up with some observations on self-defense in general, tie au hor 
continues with an analysis of the substantive rights (territorial integrity, 
political bidependence, protection of nationals and of certain eeonomie 
intorests) for which self-defense is the acknowledged instrumert of prc- 
tection. He then takes up specife problems in relation to the leyal condi- 
wen a wer, to neutrality and the United Nations Charter. The conclué- 
via chapters contain a penetrating and individual discussion of collective 

-tofense, and the relations between the concepts of aggression and seif- 
dcrense, 

It iw Me. Bowett’s contention that most traditional forms of self-help 
such as reprisals and intervention have become illegal or at least dubious, 
vith the tole exception of self-defense. He considers self-defense nct gs 
a right stricto sensu but ‘‘a ‘privilege’ which legalizes action otherwise iL 
lk gal taken in the protection of certain essential rights stricto sensu upor 
which the security of the State depends” (p. 269). These ‘‘essential’’ 
righis, a dubious concept at best, were mentioned above. The exercise or 
the privilege of self-defense depends upon four conditions, aamely, a 
delictual breach of a legal duty, absence of any alternative means of pro- 
tection, the seriousness, imminence and actuality of the danger, and the 
reasonabl ness, limited scope and proportionality of the measures takon 
1 self-defense. The distinction between measures involving and those 
not jnvolving the use of force is rejected as artificial, and, following the 
Caroline neident, emphasis is placed upon the four conditions and mosi 
emphatice lly upon the legal requirement of proportionality. Also rejected 
is the not on of ‘‘absolute’’ rights, and the reciprocity and ‘‘reletivity’’ of 
rights 1s stressed throughout. 

Until the advent of the Covenant of the League of Nations, the Paet 39° 
Paris and the Charter of the United Nations, self-defense occupied a some- 
what ambiguous position. The acceptance of these instruments by a large 
number of states made possible ‘‘the characterization of force or the 
threat of ‘oree into the trilogy of delict, sanction, and self-defense”? (p. 12). 
Article 2. paragraph 4, of the Charter is interpreted as preserving in its 
“iti-ety the privilege of self-defense. Article 51 is interpreted as restricted 
ny Article 2, paragraph 4, that is, as leaving intact the privilege of se‘f- 
defense against both actual and imminent breaches of the four substantive 
rights. However, collective self-defense is interpreted  restrictively. 
Article 5L does not permit any odd Member to make common cause with 
ike victirı of an attack which is interpreted extensively to conform with 
Mr. Bowctt’s broad concept of self-defense, including ‘‘anticipatory”’ selt- 
cefonse, ‘The term ‘collective self-defense,’ ’’ in his submission, ‘‘dces no 
more ihan recognize that members may exercise collectively what is their 
individu: 1 right; it does not create new rights, nor, by permitting the use 
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of a legal fiction, convert action unauthorized by a competent organ of the 
United Nations into action in the exercise of the right of collective self- 
defense’’ (p. 216). The opposite and, it may be added, prevailing point 
of view, is considered as inconsistent with the Charter concept of collective 
action, with analogy to private law and the fundamental concept of self- 
defense which is always individual and must be related to facts and not 
fiction. Referring to NATO, he argues that a ‘‘real interdependence”’ of 
security alone can ‘‘afford a legal basis for the right of collective self- 
defense’’ and not ‘‘a mere claim to ‘spheres of interests’ which ranks as 
a political rather than a legal doctrine’’ (p. 238). This distinction, he 
concedes, is difficult to draw, but it must ‘‘be drawn if collective self- 
defense is to retain a juridical connotation’’ (ibid.). Alternatively, action 
by NATO could be construed as ‘‘colleetive security action’’ replacing 
United Nations enforcement action, but, unless authorized at least by the 
General Assembly, ‘‘the action of a number of States, parties to a collec- 
tive security arrangement, in arrogating to themselves the right to take 
collective action when the General Assembly itself is not prepared to 
recommend such action would be extremely suspect’’ (p. 242). 

Diseussing self-defense and aggression, Mr. Bowett strongly argues 
against the prevailing trend to regard these two concepts as sides of the 
same coin. The distinction, he submits, lies in their purpose and function; 
a definition of aggression would enable an organ of the United Nations to 
take action and eventually determine responsibility; by contrast, a defini- 
tion of self-defense is to enable a state to take action against a delictual 
violation of its protected interests without prior authorization from an 
international organ. He contends that there may occur situations justify- 
ing self-defense which need not also constitute a threat to or breach of the 
peace or an act of aggression. 

Throughout this cogently reasoned book Mr. Bowett is concerned with 
preserving the juridical integrity of the concept of self-defense. One 
would wish to agree with him but there are some dubious points. State 
practice, on which Mr. Bowett leans heavily, is rarely conclusive juridieally. 
His concept of self-defense contams elements of the traditional reprisal 
doctrine, which he concedes is barred by Article 2, paragraph 4, of ‘the 
Charter. He attributes to the Caroline and other incidents a degree of legal 
eoneclusiveness which they probably fail to merit. Very doubtful is the 
‘‘anticipatory’’ element in his concept of self-defense. This, one would 
think, can hardly be reconciled with either Article 2, paragraph 4, or 
Article 51 or any combination of them. These articles will hardly support 
his view that foree may be used in self-defense if the delictual violation | 
itself did not involve substantial use of force. It seems difficult to this 
reviewer to interpret ‘‘armed attack’’ as including an action which is 
neither armed nor an attack, particularly if the equally authentic French 
text (agression armée) is considered. Likewise it is difficult to conceive 
of a definition of aggression which is not geared to the concept of self- 
defense, as legal responsibility is what counts juridically and ultimately, 
even though perhaps not initially. It may be conceded, however, that Mr. 
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Gowett's exposition of self-defense is more realistic and politically tolerable 
icen the o-dinary meaning of the Charter. 
Leo Gross 


El Asilo en el Derecho Internacional Americano. By Luis Carlos Zarat-. 
Bogotá: Editorial _Iqueima, 1958. pp. 383. 


in spite of the decision of the International Court of Justice in the sfere 
te l. Torre case it is clear that there is an ‘‘ American custom’? ir. the 
ater of asylum, even if a majority of the judges could not fird it. Dr. 
Z‘rite's ong chapter on the evolution of the law of asylum nu. Anurice, 
isa With the two conventions signed at Caracas in 1954, js sufici ox 
‘vidvuve of an established practice, whether or not one agree; with ih^ 
conclusions of the author in the long drawn-out controversy hetweon 
( olombia and Peru. A new and interesting phase of the question is no 
presented, whether the competence of the state granting diploms tie asyha : 
10 determine the political character of the offense committed by the re‘use: 
extends io the grant of asylum to members of the armed forges or è 
country when seeking asylum after facing defeat in an effort to overthrow 
the government. The possible extension of the procedure of extraditin 
to cover such cases raises another problem of exceptional interest. We 
shall be duly appreciative if the author comments on the recent report ec” 
the Inter American Juridical Committee in a possible later edition. 


Sirt 


+e 


Treaty-Vaking Power of International Organizations. By J. W. Sebneidey, 
S.J. Geneva: Librairie E. Droz; Paris: Librairie Minard, 1959. pn. 
150. Index. Sw. Fr. 15. 


This sum and unpretentious monograph by a Dutch scholar is anorhes 
contribu.ion to the growing literature on treaties entered into by intc? 
national organizations. Not so long ago such treaties were considered 
anomalies and it was even suggested in the International Law Uoma issor 
ihat international organizations could not become parties to treaties with 
states (L.L.C. Yearbook 1950, p. 70). In point of fact, about one thonsgne 
such treaties have been concluded since 1946; in addition, at least twe 
hundred formal agreements have been made between international ox 
‘anizations themselves. (These estimates are the reviewer's, based on th: 
UN, Treaty Series.) The agreements with states have considerable leva: 
sigmiivanee, for through them the international organizations have beer 
ihe io convert the ‘‘recommendations’’ of their governing bodies irte 
birde legal obligations as, for example, in regard to the United Nations 
Emereveacy Force and technical assistance. 

“ather Sehneider’s study is especially useful for its empirical content. 
:¢ hes ciligently collected agreements, many hitherto unavailable, and ke 
organized the material under convenient headings. While he is indetto 
to Roscune’s excellent lectures on “‘United Nations Treaty Prictizc’ 
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(Hague Academy Recueil, 1955), he covers not only United Nations agree- 
ments but also those of specialized agencies, European organizations and 
many lesser-known intergovernmental bodies. Moreover, through personal 
contacts with several legal advisers of these organizations, he has supple- 
mented the material available in official documents and in legal studies. 

The book is not merely descriptive, since Father Schneider has not 
hesitated to express his views on legal policy and theory. Thus, he dis- 
cusses, somewhat unexpectedly, contracts between international organiza- 
tions and private firms, and while he does not characterize them as treaties, 
he suggests that, since many such agreements fulfill international purposes, 
they should be governed by ‘‘general prineiples of law’’ rather than by 
any particular municipal law. This is an interesting suggestion (which 
Jessup and others have previously made as well) and one regrets that the 
author hardly deals with its implications and the problems it presents. 

On the main theme of the book, the author takes some pains to argue 
that ‘‘internationality personality’’ is an unnecessary conceptual founda- 
tion for the treaty-making power. It is preferable, in his view, to consider 
that the treaty power is simply based on customary international law, and 
that customary law recognizes as well that treaties of international institu- 
tions need not be expressly authorized by constitutional provisions, but may 
rest on ‘‘implied powers’’ necessary to the proper funetioning of the 
organizations. Few will dissent from these conelusions, but some readers 
will feel that the author has taken a wheel to break a butterfly. It is re- 
grettable that the book has not been more carefully edited, for the style is 
often so ungainly and the exposition so disjointed as to make it almost 
impossible at times to follow the line of reasoning. International lawyers 
will nevertheless be grateful to the author for his extensive and painstaking 
research in a field which is still relatively new and of increasing importance. 


OSCAR SCHACHTER 


The Exploitation and Conservation of the Resources of the Sea: A Study 
of Contemporary International Law. Second and enlarged edition. By 
Franeiseo V. García Amador. Leiden: A. W. Sijthoff, 1959. pp. xiv, 
212. FI. 26.75. 


This is one of the first book-length discussions of the work of the United 
Nations Conference on the Law of the Sea held in Geneva in the spring of 
1958. As its title indicates, it deals with only a portion of that work, the 
problem of conservation of resources of the sea. The author is a dis- 
tinguished jurist and diplomat: he writes with authority and intimate 
knowledge of his subject, as his experience indicates. He is a member of 
the Inter-American Council of Jurists. He has been a member of the 
United Nations International Law Commission since 1954 and was its 
chairman in 1956. He represented Cuba at the Rome (1955) Interna- 
tional Technical Conference on the Conservation of the Living Re- 
sources of the Sea and was Deputy Chairman of the Conference. He was 
Chairman of the Delegation of Cuba to both the Inter-American Spe- 
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eialized Conference on ‘‘Conservation of Natural Resources: The Con- 
tinental Shelf and Marine Waters” at Ciudad Trujillo in 1956 and the 
Geneva vonference of 1958. The present work enlarges and brings up to 
date a set of lectures first published in 1956. 

Dr. Garcia Amador’s thesis is simple and sound. The recent advances 
in exploring and exploiting the riches of the sea and the rise of new na- 
tional needs and interests necessitate the making of appropriate adjust- 
ments in traditional international law. The emerging new system must 
recognize and safeguard ‘‘the legitimate interest of all in the rational 
utilization of the resources of the sea.’’ (Preface) Using a historical and 
analytical method and writing from an eclectic point of view, he examines 
critically practice. doctrine, and law over the centuries and particularly 
the proceedings of the important conferences since that at The Hague in 
1930. Je discusses in great detail recent developments with respect to 
the continental shelf, the territorial sea, contiguous zones, and the new 
baseline technique. Throughout, he stresses those interests of the coastal 
state in the conservation of off-shore fisheries which can reasonably be 
reconciled with the historically recognized rights of the community of na- 
tions in freedom of fishing on the high seas. In his view, the scheme 
adopted at Geneva in 1958 properly recognizes the two sets of rights and 
interests. 

Although at times his position is obscured by the wordiness of the discus- 
sion, it seems pretty clear that he has no use for such extravagant claims 
as those of Argentina, Mexico, Panama, and Honduras to sovereignty over 
the epicontinental sea (p. 71) or the claims of Chile, Eenador, and Peru 
to sovereignty over a 200-mile maritime zone (pp. 73-79). Nor does he 
seem to have been persuaded by the ‘‘eco-system’’ doctrine and ‘‘bioma’’ 
theory of the CEP Powers (pp. 75-76). He traces to the fur seals con- 
troversy the ‘‘prineiple of abstention’’ but does not seem to regard it in its 
present application as objectionable (pp. 68-69). He supports whole- 
heartedly the multipartite approach to conservation measures for the high 
seas, particularly since, under the Geneva Convention, it will need to 
recognize legitimate coastal state interests and be subject to possible 
‘‘arbitral’’ review. 

Dr. García Amador’s work is a valuable contribution to the scholarly 
literature of this field. It is excellently documented throughout, but un- 
fortunately contains no index and no bibliography. 


HENRY REIFF 


Belize: The Controversy between Guatemala and Great Britain over the 
Territory of British Honduras in Central America. By William J. 
Bianchi. New York: Las Americas Publishing Co., 1959. pp. 142. 
Bibliography. $6.00. 


This handsomely-bound little book, professing to be the final juridical 
truth about the Anglo-Guatemalan dispute over British Honduras, con- 
tains a methodical analysis of the case. Unfortunately, much of this 
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analysis was obsolete before publication. The object of the book is stated 
succinctly in Gaetano Massa’s preface: ‘‘By indicating the impossibility 
of a legal solution, Mr. Bianchi points to the imminence of an extra-legal 
solution.”? ) 

This work’s claim to authority rests upon the assertion that the author 
has examined ‘‘all relevant material.’’ Bibliography is thus established 
as the first criterion by which to judge the book, although it mentions no 
bibliographical item later than 1948 and shows almost no acquaintance 
with periodical literature on the subject. Thus, the useful preliminary 
legal analysis by Josef L. Kunz, ‘‘Guatemala vs. Great Britain: In re 
Belice,’’* and the important historical interpretation of R. A. Humphreys, 
‘“The Anglo-Guatemalan Dispute,’’? are nowhere cited. Nor does Bianchi 
take note of a previous work which in many ways parallels his own, that 
of Louis M. Bloomfield, The British Honduras-Guatemala Dispute. Bloom- 
field’s was a more cautious analysis, being couched in terms which remain 
at least defensible in the face of documentary evidence from the British 
Foreign Office archives published in an article by this reviewer entitled 
‘‘New Light on the Belize Dispute.” 4 

The strueture of Bianchi’s work is of particular interest. In Chapters 
2 through 9 he considers the history of the dispute prior to the Anglo- 
Guatemalan treaty of 1859 and concedes every point to Guatemala. Yet 
his conclusions about the treaty and other legal aspects of the dispute (in 
Chapters 10 through 17) are entirely favorable to Great Britain because 
by that treaty in 1859 Guatemala came to ‘‘recognize’’ British sovereignty 
over Belize. Bianchi holds that the treaty did not involve cession because 
its text says otherwise, because Great Britain maintains that none took 
place, and because Guatemala can produce no evidence to show that it did. 
Bianchi’s entire argument thus must rely on correct interpretation of this 
treaty and of its consequences. ; 

The strange result is that this work will lend support to Guatemalan 
contentions unless it is revised to take into account publications of the last 
decade. One of the more dramatic examples of this result is Bianchi’s 
insistence that the published letters of C. L. Wyke (British negotiator 
of the treaty) support the British position and ‘‘are skillfully drawn and 
show an indubitable mastery, command and knowledge of the use of 
language.” It has been shown ë that in these published letters the master 
hand supporting the British position was not Wyke’s but that of an editor 
in the Foreign Office. If the object of this work is to show the impossi- 
bility of a legal solution of the dispute, then indeed ‘‘all relevant material’’ 
‘should have been considered. 

WAYNE M. CLEGERN 


140 A.J.I.L. 383-390 (1946). 

224 International Affairs 387—404 (1948). 
8 Toronto, 1953. 

452 AJL. 280-297 (1958). 

5 Article cited in note 4 above. 
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La Controversia sobre el Territorio de Belice y el Procedimiento Ex-Aequo 
et Bono. By Carlos Garcia Bauer. Guatemala: Editorial Universitaria, 
1958. pp. 227. Appendix. Maps. 


This is a significant work. The author, once an ad hoc member of the 
International Court of Justice, makes no secret of the fact (in the portions 
treating the Belize question per se) that this is a brief in favor of the 
Guatemalan position, not a detached, academie study of all sides of all 
questions. 

The book begins with a short physical and political description of 
‘British Honduras,’ stressing the region’s importance as the natural 
(and only easy) communication route to and from Guatemala’s huge in- 
terior territory, Petén. In his chapter on the history of the controversy 
(pp. 17-116) the author relies on Guatemala’s official White Paper 
(Libro Blanco) of 1938 for nearly all the earlier material. In bringing 
the survey down to date, Professor Garcia makes use of English-language 
sources only to the extent of a few newspaper and magazine articles and 
the Encyclopedia Britannica. The difficulties with Mexico in connection 
with Belize receive special treatment (see pp. 75-76, 79-80 and 84-107). 

The chapter which discusses application of the ex aequo et bono prin- 
ciple to the dispute between Great Britain and Guatemala (pp. 148-155) is 
of particular significance because Guatemala has on several occasions of- 
fered to settle the dispute before the International Court of Justice in 
such fashion; Britain has insisted on adjudication under international 
law. Dr. Garcia obviously has his grave doubts about ‘‘equity’’ procedure 
in general (particularly at the international level) and specifically as 
applied to the Belize question. 

Except for a short bibliography (pp. 223-227), the volume coneludes 
with a useful section of documents (pp. 159-222) beginning with the 
Peace Treaty of 1788 between Spain and Great Britain and ineluding the 
Mexico-British Honduras boundary treaties of 1898 and 1897 and an 
extensive report of the Mexican Secretary of Foreign Relations published 
in 1894. The six large fold-in maps (excellent reproductions) are of 
considerable legal interest. Finally, the reader will find of special in- 
terest the brief discussions of the plans for Belize as a part of the Central 
American Federation and of political developments within British Ilon- 
duras. 

This volume by García provides the most up-to-date and most extensive 
study of this problem around which considerable tension is mounting in 
Middle America. Any careful examination of the merits would need to 
consult in addition the British literature and, at least, the contributions 
by Wayne M. Clegern (‘‘New Light on the Belize Dispute,’’ this JOURNAL, 
Vol. 52, 1958, pp. 280-297), and Josef L. Kunz (‘‘Guatemala vs. Great 
Britain: In re Belice,” this JOURNAL, Vol. 40, 1946, pp. 383-390). 


RoBERT D. Haydon 
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Turkey and Some Problems of International Law. By Yilmaz M. Altug. 
(University of Istanbul, Publications of the Institute of International 
Law and International Affairs, No. 8.) Istanbul: Yenilik Basimevi, 
1958. pp. x, 166. Index. 1635 Kuruş ($2.50). 


This is primarily a historical study of such problems as the capitulations, 
the régime of the Straits, the relationship with the Turkish Empire of her 
semi-sovereign dependencies, and the position of minorities in the Turkish 
Empire. The author, who is Assistant Professor of Private International 
Law at Istanbul University, describes his purpose as being to rewrite the 
history of the international legal relations of Turkey in the light of the 
needs and outlook of the present day. His general conclusion is that 
‘‘from the special standpoint of international law the Turkish Empire 
emerges as one of enlightenment.’’ He has given us a readable and in- 
formative account of a Turkish view (which may not be the only Turkish 
view) on the subjects which he discusses; on the validity of his views in 
regard to such matters as the scope of the principle rebus sic stantibus 
there may be considerable controversy. Professor Amry Vandenbosch 
contributes a foreword to the volume in which he claims that it is a valuable 
ease study of the process of enlargement of the mternational legal com- 
munity; the claim can be accepted if by such a case study we mean a 
historical retrospect, but the writer would probably be the first to acknowl- 
edge that the reader who is in search of an assessment of the potential 
Turkish contribution to the contemporary and future development of 
international law must await an as yet unwritten volume. 


C. W. JENES 


The Conflict of Laws: A Comparative Study. By Ernst Rabel. Vol. I 
(second edition, prepared by Ulrich Drobnig): pp. lxi, 803. Index. 
$15.00; Vol. IV: pp. 622. Index. $15.00. (Michigan Legal Studies 
Series.) Ann Arbor: University of Michigan Law School, 1958. 


Dr. Ernst Rabel’s monumental treatise, The Conflict of Laws: A Com- 
parative Study, was planned to be in four volumes. The manuscript for 
the last volume was completed when Dr. Rabel died on September 7, 1955. 
Volume’ IV has now been brought out by the Editor of the Michigan 
Legal Studies Series. Covered in the volume are the following topies: 
Property, including Rights in Ships and Aircrafts, Bills and Notes, In- 
heritance, including Administration, and Trusts. Short chapters on two 
further subjects, Application (Ascertainment) of Foreign Law, and Inter- 
temporal Relations, conclude the volume, to which a useful bibliography 
has been added. 

The volume shows the same mastery of comparative presentation and 
evaluation of the conflicts rules and problems in the principal legal sys- 
tems as the preceding volumes. Intelligent discussion of the problems 


1See review of Vol. IT in 43 A.J.I.L. 398 (1949). 
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involved, as distinguished from mere technical or exclusively doctrinal 
reasoning, is facilitated and enhanced by the Rabel work. Beneficial re- 
sults due to the first three volumes have become noticeable already in 
recent literature, domestic and foreign. They will be even greater if trans- 
lations into foreign languages are brought out. The new volume will make 
the same contribution. The work is a monument to one of the few truly 
ereat in Conflict of Laws. 

Gratifying is the availability of the author’s views on questions involving 
ascertainment of foreign law: whether judicial notice should be taken, 
whether there should be review on appeal, and what should be done in 
the absence of proof. When heading the Berlin Institute of Foreign and 
Private International Law, the author was particularly close to these im- 
portant practical questions and the balanced views expressed by him are 
entitled to, and will receive, due attention. The closing chapter on Inter- 
temporal Relations (Transitory Relations of Conflicts Law) deals with the 
puzzling problems which arise when the applicable foreign law has changed 
or a change has taken place in the conflicts rule of the forum. No sweep- 
ing answers are advanced, and the chapter closes with the characteristic 
statement: ‘‘To resume [summarize] the principal experience of this work 
in a caveat as used in the Restatements, our last word may call once again 
for prudent research.’’ 

The first volume of the Rabel work, published in 1945, which covers 
family law, in addition to having a general introduction, has been out of 
print for many years. A new edition has now been published which, at 
the same time, brings the volume up to date as of July 1, 1956. Ulrich 
Drobnig, of the Max Planck Institut für auslindisches und internationales 
Privatrecht, Hamburg, prepared the edition during a prolonged stay at the 
University of Michigan Law School. In accordance with Dr. Rabel’s 
wishes, the collection and inclusion of new materials was limited to the 
addition of new citations and illustrations. Alterations in the text proper 
were avoided as far as possible. The not easy task—the subject matter has 
not stood still in ten years—has been accomplished by the editor with care 
and skill. Workers in the conflict field will be happy to have the new 
edition. A new edition of Volume II, also out of print, will follow soon. 


Kurt H. NADELMANN 


Conflict of Laws. Part One: Jurisdiction and Judgments. By Albert A. 
Ehrenzweig. St. Paul, Minn.: West Publishing Co., 1959. pp. xxxiv, 
331. Index. $6.00. 


Students and practitioners of public international law are usually not 
particularly concerned with ‘‘ Conflict of Laws.’ One convenient rationali- 
zation for remaining aloof from this field may be traced back to the term 
“Private International Law,” first suggested by Story as a synonym for 
“Conflict of Laws’’ in his Commentaries on the Conflict of Laws (1834). 
Of course, both terms are primarily labels, designed to identify and delimit 


208 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


a widely recognized field of legal learning and practice, rather than clearcut 
concepts which might be invoked without further elaboration in discussions 
on (1) whether or to what extent the body of rules, maxims and principles 
which have been traditionally included in conflict of laws form part of 
public or private law; (2) whether they are merely national law; or (3) 
whether they may be considered as a special branch of ‘“‘transnational 
law.’’? However this may be, even the specialist in publie international 
law can hardly afford completely to ignore conflict of law problems, since 
he may be ealled upon, inter alia, to deal with international treaties that 
purport to regulate conflict of laws questions, such as the 1889 and 1940 
Montevideo Conventions relating to private international law;? the U.N. 
Convention on the Declaration of Death of Missing Persons (opened for 
accession in 1950) ,° or with treaty provisions that preclude non-recognition 
of foreign law on the ground that that law is incompatible with the ‘‘ public 
policy” of the forum. 

Part One (Jurisdiction and Judgments) of Professor Ehrenzweig’s 
Conflict of Laws includes a General Introduction (pp. 1-35), one chapter 
on Jurisdiction proper (pp. 37-157), one on Recognition of Foreign Judg- 
ments (pp. 158-2380) and one on Divorce, Annulment and their Incidents 
(pp. 231-298). 

The book starts out with a clear presentation of both the unitarian 
theories, which seek to resolve or avoid conflict by the assumption of a 
‘‘super-law,’’ and of the pluralistic theories, which deny ‘‘legal character 
to any assumed order above each nation’s own law” (p. 3). The author 
considers most promising an approach which will take account of the fact 
that courts in deciding confliet cases will tend to give preference to their 
own law (on this ‘‘homeward trend’’ see especially p. 15), and apply that 
of another state only if induced to do so by a clear balance in favor of an- 
other policy, or if compelled by constitutional command, a term which pre- 
sumably includes treaty law (see pp. 16, 23-27). He considers it ad- 
visable to differentiate between the cases and principles relating to inter- 
state problems and those relating to international problems; he adds that 
the treatment of international conflicts may not only differ from that of 
interstate conflicts, but may also differ as to each foreign country, as evi- 
denced by the recent bilateral studies published under the auspices of the 
Parker School of Foreign and Comparative Law at Columbia University 
(Nussbaum ed.). To facilitate the separation of international from inter- 
state conflicts, foreign contacts, when related exclusively to foreign coun- 
tries rather than to both such countries and individual States of the United 
States, for example, are termed ‘‘extranational.”’ 

Apart from the General Introduction, the second chapter, dealing with 
‘Recognition of Foreign Judgments,’’ should be of special interest to 
readers of this JOURNAL, since one encounters here many familiar issues 


1 Philip C. Jessup, Transnational Law 2 (New Haven, 1956). 
2 See 37 A.J.L.L. Supp. at 95-99 (1943). 
3119 U.N. Treaty Series at 122-136. 
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viewed through the eyes of the specialist in conflict law. The major sub- 
divisions of the chapter are titled: Theory of Recognition; Requirements of 
Recognition: ‘‘Judgments’’; and Mode, Scope and Effect of Recognition 
(“Res Judicata’’). The distinction between extra-national and interstate 
conflicts is here frequently employed as a useful didactic device which 
enables the author to discuss under separate headings the cases and ma- 
terials pertaining to these two classes of conflict situations. 

No serious reader will expeet any book on private international law to 
settle once and for all the numerous and, for the most part, long persistent 
doctrinal conflicts among ‘‘conflict lawyers’’; on the contrary, this work is 
likely to arouse controversy in many quarters. However this may be, 
Ehrenzweig’s book is a major contribution to the field. 


Hans AUFRICHT 


Legal Aspects of Foreign Investment. Wolfgang G. Friedmann, Editor, 
and Richard C. Pugh, Assistant Editor. Boston and Toronto: Little, 
Brown and Company, 1959. pp. xiii, 812. Index. $20.00. 


This volume should be of primary usefulness as a reference work for 
practicing lawyers. Its scope is limited to materials bearing on direct in- 
vestment problems, 7.e., problems encountered in establishing businesses 
abroad. Materials relating to portfolio investment problems are not in- 
cluded. It also limits itself to materials concerning the problems which 
arise in the country in which the investment is to be made. The vitally 
important areas of American tax and antitrust law are left to be covered 
by others. 

The great bulk of the book (698 out of 783 pages of text) is a collection 
of digests of the laws of 40 capital-importing countries. For the most 
part, these digests are written by practicing lawyers of the countries con- 
cerned. The editors have obviously made a valiant effort to induce their 
far-flung contributors to cover similar ground. In general, two areas are 
dealt with. One is the public law area of exchange controls, import 
restrictions, taxation, labor legislation and restrictions on alien invest- 
ments or business activities. The other is the private law area of the rules 
governing forms of business associations, corporate management, types of 
securities, distributions, rights of minority shareholders, and similar 
matters. 

An inevitable result of attempting to compress so much material into 
one volume—perhaps the editors could have produced a more useful work 
by halving the countries and doubling the digests—is that the country 
studies are often sketchy. Nevertheless, they should be useful to legal 
practitioners as introductory materials to be studied at the outset of a 
new investment project, in conjunction with other materials such as the 
Investment and Doing Business pamphlets of the Office of International 
Trade. (In this connection, lists of reference materials are appended to 
most of the digests.) The conscientious practitioner will proceed, of 
course, to his own reading of the foreign law and to thorough discussions of 
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the problems with foreign counsel. He will usually benefit, however, by an 
initial perusal of materials like those contained in this volume, since they 
will provide him with perspective and help him in anticipating problems 
—an area in which he will often have to take the lead from his foreign as- 
sociate. 

The second part of the book is a 35-page essay by Arghiris A. Fatouros 
on ‘‘Legal Security for International Investment.’’ This chapter outlines 
various techniques available to an investor who seeks to protect himself 
against expropriation, increased taxation, and other similar risks. Topics 
discussed are multilateral and bilateral treaties, guarantees by capital-ex- 
porting states, investment laws of capital-importing states, and contractual 
agreements between investors and capital-importing states. 

Much of the chapter deals with the hotly-debated question of the effects 
under international law of breaches of such agreements by capital-import- 
ing states. Here Mr. Fatouros’ position is that a state must be permitted 
to abrogate its contractual obligations if its governmental duties so require, 
but that international law protects the investor in particular situations: 
where a treaty has been violated, where the foreigner has suffered dis- 
criminatory treatment, or where there is a subsequent denial of justice. 
He also suggests that international law is developing toward the applica- 
tion of principles of estoppel and unjust enrichment. (But why should 
a state be estopped if it need not comply with explicit contractual obliga- 
tions, and how can principles of unjust enrichment be applied if, as Mr. 
Fatouros suggests elsewhere, a state is entitled to profit from an expropria- 
tion by paying less than fair value?) 

Although hampered by space limitations, Mr. Fatouros has useful com- 
ments to make on the changing state of international law in the area, and 
on the importance of contractual guarantees notwithstanding their non- 
enforceability. The chapter should be helpful to the practitioners to 
whom the book is addressed by giving them a check list of measures to 
consider in their own situations and by helping them to appraise risks. 

The book’s final section is a 50-page chapter, written by the editors, con- 
taining a comparative analysis of the materials in the country digests. 
This analysis is organized along the same topical lines as are the digests. 
As to each topie covered, the authors seek to generalize regarding the laws 
encountered under diverse systems. Most of the chapter is devoted to 
generalizations regarding forms of business organizations under diverse 
systems and the principles by which they operate—an area which has, it 
might be noted, been largely ignored in the generally voluminous literature 
of comparative law. Once again, space limitations have created problems. 
Again, however, the chapter should be useful as a starting point for a 
practitioner embarking upon a new venture. It will furnish him with a 
check-list of problems to be considered, wherever he may be working. It 
will also give him a starting point for his consideration with foreign 
counsel of the pros and cons of alternative solutions to problems. 

The authors intend to issue pocket supplements. 


GARFIELD H. Horn 


<a BOOK REVIEWS AND NOTES i. 

sefiurg der Internationalen Finanzkorporation CUntcraational Fircice 
Corporation). By Klaus Unverzagt. pp. 36. DM. 6.80. 

Dic Duutsehe Frage 1952-1956. Netenwechsel und Nonferenzdobinares tt 
der aer Mächte. Edited by Eberhard Jickel. pp. 170. Index. Pam- 
DM., 22; cloth, DM. 26. 

Österr: ichs Staatsvertrag und Neutralität. By Felix Ermacora. pp.) 
Index. DM. 14.60. 

Gesetzuebung zur Förderung ausländischer Kapitalanlagen. By Lans W. 
Baade. pp. 90. Index. DM. 12.80. 
ok unente Herausgeber: Forschungsstelle für Völkerrecht id ows 
cvd sehes öffentliches Recht der Universität Hamburg, Institut si> 

ntenationales Recht an der Universität Kiel, Institut für Vöülkervece 
der Universität Göttingen. Volumes XXII, XXIL, XXV and XXV., 
lvanksurt-am-Main: Alfred Metzner Verlag, 1957. 


+ 
t 


These volumes contain texts of pertinent documents, brief imtroduce-o ~ 
to the subjects, analyses of the texts, and short bibliographies, T c 
Articles of Agreement of the International Finance Corporatiou are 1 
produced in English with a German translation. The documents on tie 
Germa question are uniformly in German, but headnotes indicate tio 
source of the original and other versions. They are arranged in tyel 
sections, beginning with the diplomatic notes relating to the questior o’ 
a Gerran peace treaty (March—September, 1952) and ending with ive 
Germa ı Memorandum of September 2, 1956, and the responses ty it ro» 
the four Powers. The volume on Austria’s State Treaty and Neutrali.y 
appears to be quite complete. Besides the relevant documents, meludir s 
parliamentary papers (all in German), there are reasonably full ana ys's 
of the State Treaty and the Act of Neutrality. A list of 57 staies whic. 
have recognized Austria’s neutrality is very useful. The last volume co- 
tains the texts of statutes or ordinances of twenty countries regula{me iv 
vestments, as well as of three resolutions adopted by the General Assemb'y 
of the ‘‘nited Nations. Sources of legislation are not uniformly given nor 
are texts uniformly in the same language. The translations into Germe- 
or English seem to be unofficial. 

The research institutions which combined in the preparation or these 
volumes are to be congratulated for what must have been a difficult job of 
collection, sifting, and presentation. They will be found most helpful 
by the .tudents of contemporary International affairs. 

Leo Gruss 


La Nazionalizzazione delle Società e il Diritto Internazionale Privato. By 
Giuscppe Cassoni. Padua: Cedam, 1959. pp. xvii, 163. Index. Ju. 
1500. 


Few concepts have generated so vexing a galaxy of problems in the av- 
plicaticn of private international law and have resulted in as varied an‘ 
conceptaally irreconcilable a body of case law as the nationalization ‘avs 
and decrees which have been promulgated in the years following the first 


212 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 54 


world war. Dr. Cassoni has addressed himself to a particular segment 
of nationalization, namely, the nationalization of corporations, without re- 
gard to whether the pertinent legislation is confiseatory or expropriatory in 
nature or practical application. 

The author reviews and compares such decrees, evaluates the subsequent 
fate of nationalized corporations and their foreign branches or subsidiaries 
in the courts of the principal common and civil law countries, and especially 
Italy, and finally examines the special problems affecting the shares and 
the trademarks of nationalized corporations and the liquidation of their 
foreign assets. A separate chapter is devoted to the anomalous situation 
resulting from the nationalization of the Suez Canal Company. 

Dr. Cassoni has earefully selected his material and has exercised ad- 
mirable restraint in its presentation. His conclusions are well reasoned, 
and he does not hesitate to question the validity of certain of the conflict 
of laws acrobaties—for acrobatics they are—in which learned Judges have 
engaged on occasion to reach equitable results; in this regard, his study 
serves to point up the number of roads which lead to Rome, just as did 
Professor Re in connection with the application by Anglo-American courts 
of the ‘‘rule of decision’’ principle. 

The author has made a very definite contribution to one of the more 
difficult fields of private international law. Copious and extensive foot- 
notes, as well as a fine bibliography, add to the value of this monograph. 
It is to be hoped that in due course Dr. Cassoni will expand and extend 
his study, particularly as there seems to be little reason to think we have 
seen the last of nationalization laws and decrees. 


Groree M. Pavia 


Foreign Law. A Guide to Pleading and Proof. By Otto C. Sommerich 
and Benjamin Busch. New York: Oceana Publications, 1959. pp. 170. 
Appendices. $5.00. 


Proving foreign law has become a recurrent problem in American litiga- 
tions. The recently established Commission on International Rules of 
Judicial Procedure (Act of September 2, 1958, 72 Stat. 1745) has among 
its tasks improvements in the procedures of proof of foreign law. This 
manual by two outstanding members of the New York Bar reflects the 
knowledge gained by long experience in the handling of court litigation 
involving foreign law questions. 

Common law requirements for pleading and proof of foreign law, by 
the opinion testimony of experts, are presented in their proper relation- 
ship to the development of the coneept of judicial notice of foreign law. 
The court’s rôle with respect to the ascertainment and determination of 
foreign law, and qualifications of expert witnesses, their direct. and eross- 
examination are discussed, as well as affidavits, official certificates, pre- 
sumptions, summary judgments, and the very decisive question of the 


1 Foreign Confiscations (New York: Oceana Publications, 1951). 
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o ot oy the party's failure to adduce proof of foreign law. Comperat’ 
vey points ov how foreign law is used in England and in civil law courir 
(France, Switzerland, Germany and Austria), and statutory proposals >r 
moving foreion law are also presented. 

A wealth of material to support the text is contained in more fhe: “> 
notes, Which refer to over 450 cases in many jurisdictions and a variety oi 
Joeval I terature. The book is mdispensable to any lawyer participatius |: 
tie coseling of foreign transactions and litigation involving overs 
euvtacs. It affords an invaluable source of information and insizht i u 
te: werkings of international judicial procedure. 


MARTIN DOMA! 


Conperotive Law, Cascs—Texrt-—Materials. 2nd edition. By Rudel ' 
Sehlesinger. New York: The Foundation Press; London: Stevors .. 
Som Ltd. (Library of World Affairs), 1959. pp. xliv, 635. Apper. 
adex. $11.00. 


The srowmg interest in comparative law may well be dlustretec 
tae present volume of Professor Schlesinger, an extended and thorougi 
revised second edition of his pioneering work, and by the publicatio 1 ° 
Professor von Mehren’s materials on the civil law systems. The xw 
noer review contains four parts, an appendix and indexes. The first o 
revserts the comparative method and discusses the problem of foreien L 
i ou courts. The second one, by far the longest, is also the most . . 
sentia : it presents the basic concepts and techniques of the civr I- 
systen as compared with the common law. In the third part, the aut}. ° 
illustrates the points made previously by cases and materials from th ^ 
ficlds of law: Agency, Corporations, and Conflict of Laws. The last po 
deals with the special hazards of comparative law: language diificu't. = 
ihitercnces in classification, and the contrast between the priate «7% - 
¿nu avtual practice. To this reviewer’s personal regret, very goo atl 
rather extensive materials on the corruption of the administration of 
sustice in the totalitarian systems of law, found im the first edition o" 
Professor Schlesinger’s book, were omitted. 

The problem of selection of materials is not easy for any author o u 
text cr a casebook. Undoubtedly, it is most diffieult for a comparat't. 
The sibject matter of his investigation has no limits, and to compress °: 
law o` all civilized nations, even if its most salient features alone are e's 
cerned, Inte one volume, would seem a hopeless undertaking. However, 
Professor Schlesinger performed this task in a masterly manner. Aris 
ihe maze of American and foreign eases he found two scores of excellent 
ones, most of which discuss quite a few points. The fact that amorg the 
18 American cases six date from 1952 to 1956, illustrates the thorou-:h 

cvisim of the previous edition. Many provisions of European codes. ‘he: 
»imery source of law in civil law countries, are reprinted, together v ~”. 
«acne excerpts from writings by recognized legal scholars. The mater: » 
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are linked by notes remarkable in their clarity and accuracy. The whole 
attracts the constant attention of the reader and is readily teachable. 

The book is supplemented by a one-hundred page appenclix, very helpful 
for the purpose of research, containing a survey of articles on comparative 
law, an index, and tables of cases and authors cited. The whole presents 
not only an excellent teaching tool, but a valuable source of information 
for legal practitioners and scholars, as well as any person interested in 
international legal studies. 

W. J. WAGNER 


Hoofdstuk XI van het Handvest van de Vereenigde Naties. By J. E. 
Engers. Amsterdam: N.V. Noord-Hollandsche Uitgevers, Maatschappij, 
1956. pp. xvi, 248. 


In the first part of his book, the author recounts the gradual progress of 
world opinion towards a more just appreciation of colonialism, which must 
lead in the end to the total emancipation of all the peoples of the earth. 

In the second chapter of his book, which covers the preliminary discus- 
sions leading up to Chapter XI, Dr. Engers traces the course followed by 
the United States from the standpoint of anti-colonialism, which seemed 
ineradicable at the outset, to a position of compromise with the views of 
the administering Powers led by Great Britain. The author recalls how 
this change was largely the result of pressure exerted by the military for 
securing control of the Japanese Islands needed as defense bases. 

The third part of Dr. Enger’s book deals with the interpretation and ap- 
plication of Chapter XI, especially the provisions of Article 73(e) on the 
transmittal of information. The non-administering Members of the United 
Nations have always contended, and tried to implement this in various As- 
sembly resolutions, that the obligation to transmit Information on non-self- 
governing territories to the Secretary General was with a view to and for 
the purpose of permitting the General Assembly to initiate substantive 
measures designed to achieve the goals set forth in the preamble to Article 
73. The author depicts what might be called the process of aggrandizement 
of the prerogatives of the General Assembly and the authority of the vari- 
ous Committees set up by it on colonial matters, which took place from 1946 
thru 1955, which is the period covered by his book. Despite the relentless 
opposition of the administering Powers, the General Assembly of the United 
Nations, in which ever-growing majorities of non-administering Members 
had been building up over the years, managed to create a sort of ‘‘jus 
novum’’ for colonial administration which went far beyond what the letter 
of the Charter permitted. 

From a strictly legal point of view, Chapter XI has been quite sterile; in 
practice, however, it has helped to create a favorable climate, of which most 
of the non-self-governing nations have taken advantage to achieve or 
hasten their independence. It is on this point that the author hinges an 
observation which merits attention. Legal roadblocks do not halt the 
march of history. The things the administering Powers either refused or 
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evo:ded doing, under the resolutions and control of the United Na io'a, 
they found themselves obliged to earry out, more or less voluntarily, wuti r 
the pressure of the nationalistic forces in their colonies. 

All -n all, Chapter XI has served as a catalyst in the process of comple 
L:heration of colonial peoples which is, without doubt, one of the armo 
events in the history of our times. 

R. B. VAN DER Bore 


Sporse Collecta: Een Aantaal der Verspreide Geschriften van Jonulerr 
W.J. M. van Eysinga. Edited by F. M. Baron van Asbeck, E, N. von 
Kle rens, K. P. van der Mandele, and J. R. Stellinga. Leiden: A.V. 
Sijt off, 1955. pp. vi, 551. Index. FI. 16. 


Thr collection of what Justice Holmes would have called frasmerts ¢° 
feeve left upon the hedges of life was compiled by a distinguished tro > 
of Judge van Eysinga’s former students, pursuant to his permissions, ..1 
the oc:asion of his eightieth birthday. It contains 67 of his contribi tic `s 
appea ‘Ing in newspapers and periodicals during the past half-ceuta s, 
together with a complete bibliography of his writings. The frontispiece 
of the handsome volume is an excellent portrait of Judge van Eysinga «s 
bis study. This scene awakens pleasant recollections for those who iese 
enjoyed the privilege of stimulating legal discussions in those hosp ta. 
surroundings. 

In keeping with the author’s interests, more than a dozen of the papers 
deal with Grotius. International rivers, as well as international crgeniza- 
tion and police, are also prominent themes. Much interesting and impor- 
tant historical information regarding the place of the Dutch nation 4 
European history, as well as in recent international developments. ‘s 
made available. Of particular value is the discussion of Dutch neut'al ty 
during the first World War (pp. 132-162). Of the historieal studies, 
those ‘lealing with the growth of the Dutch nation (pp. 181-208, 264 251, 
381-894), the Synod of Dort (pp. 290-323), and Oldenbarnevelt (op. 47° - 
186) are of special interest. 

Ammg the articles listed but not reprinted, besides some material ¿m 
Grotius, and memorial notices about noted international jurists, there cre 
some apers on termination of treaties and on the relation of treaties 10 
consti utional law which might have been worthy of inelusion, 1f spac. Fed 
permitted. In that connection, it may be noted that Dutch lew gives 
effect to treaty provisions even when in conflict with the national eon- 
stitution (pp. 459-462). Likewise the international regime of f-ve 
navigation of the Rhine is accorded precedence over Dutch legislation 
regulating water transportation by Dutch nationals in intrastate comme: ce 
withiy their own nation (pp. 4384-446). 

Thi; volume is a fittmg tribute to its eminent author and preserves in 
convenient form writings which deserve more than ephemeral publication. 


EDWARD DUMBAULD 
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La Crise du Systéme de Sécurité Collective des Nations Unies 1946—1957. 
By Fernand Van Langenhove. Brussels: Institut Royal des Relations 
Internationales; The Hague: Martinus Nijhoff, 1958. pp. 272. Index. 
Fr. 250. 


The distinguished author—Professor Van Langenhove was for many 
years permanent representative of Belgium to the United Nations—ex- 
pressly disclaims the intention to present in this study a detailed history 
of the collective security system of the world organization. But he has no 
doubt admirably succeeded in redrawing the main lines of the political 
developments that invalidated the assumptions on which the system was 
originally based. Professor Van Langenhove has been equally successful 
in bringing out clearly the profound transformations of the scheme of 
Dumbarton Oaks and San Francisco caused by those political develop- 
ments. In discussing the adaptation of the system to the political realities 
and exigencies of the ‘‘cold war,’’ the author purposely refrains from a 
critical evaluation, in terms of the Charter, of the means by which the 
adaptation was accomplished. He is content with suggesting that the in- 
stitutional changes in response to the changing social substratum of the 
organization are but another illustration of a process well known to the 
student of sociology and history of law in general. 

After recalling the political assumptions underlying the legal system of 
Dumbarton Oaks and San Francisco, the author sketches the history of the 
‘cold war’’ from 1945 to 1957 and shows its paralyzing effect upon the 
operation of the Security Council. He then surveys the first, somewhat 
haphazard, reactions to the destruetion of the political foundation of the 
United Nations, and emphasizes the leading rôle of the United States in 
the ensuing effort to remedy the defects of the world body without 
abandoning ‘‘le cadre de la Charte.” The fourth, and by far lengthiest, 
chapter is devoted to the discussion of the gradual expansion of the powers 
of the General Assembly and the culmination of this process in the Uniting 
for Peace Resolution of 1950. It also contains a judicial analysis of the 
nature of the coercitive powers the world parliament is wielding. The 
concluding chapter covers the complementary system of regional security 
and self-defense. 

Narrative and analysis bear the stamp of a man who has been par- 
ticipating in the making of the policies he is describing in this essay. How- 
ever, his former elose association with the United Nations as an official 
spokesman of his home government also has its drawbacks. Critical 
evaluations of Western policies for which the author would be eminently 
qualified are more or less missing in the book. To give an example: Pro- 
fessor Van Langenhove touches upon the question of the moral authority of 
the General Assembly, but fails to deal with it as frankly and elaborately as 
its importance would require. To be sure, the reader appreciates the mo- 
tive for such reticence, but regrets it all the same that wise counsel is being 
withheld from him. One also may wonder whether some issues of the 
‘feold war’’ were not more complex than the author seems ready to admit. 


Erich HULA 
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1e }cor Book of World Affairs, 1959. Vol. 18. Edited oy Cere’ 


Ace on and Georg Schwarzenberger. London: Stevens & Sow Lt 
df. pp. xix, 497. Index. £2 2s. 


Wh ther by coincidence or by design, this thirteenth volume oJ iin l ¢ 
Loos of World Affairs appears rather more unified in oriertation or 
Joet natier than were its immediate predecessors, which it cqua's m «© 


cver-a } caliber and in the general arrangement of articles and bi» 


cranh-eal reports. Nine of its eleven articles deal with vaviou, iit: 


tal organizations, or otherwise institutionalized or regularized wi ~ 
1 «a relationships. The papers differ widely, however, in their +111" 


i> 'u ches and concerns, as well as in the particular iustitutic s c` 


© cri phie areas they treat. 

{Sea Ing with economic affairs, Susan Strange, on the sterline ¿r 
cryin ¢ critical review of current policies. Centering on politieal prch! 
Lord iailey sketches the decline of colonialism in Africa as an ba | 
proves:, Arthur P. Whitaker looks at the operations of the Orca oz: < 
(An erican States from the viewpoint of their advantages to the or 
y hieh the United States concurrently pursued in the United Netious 


Parkinson speculates on future possibilities of European integration w”) 


bes.de and across the Iron Curtain, optimistically diseountire No’ 
ccater od revolutionary pressures and Western countermoves «xi v 
shjecis suitable for testing in diplomatic negotiations. 

Dy vontrast, Max Beloff and Georg Schwarzenberger cach sunger w 
conspicuous recent developments to incisive conceptual onals. ’ 
icssor Beloff, on federalism, applies criteria drawn fron: th: ‘i. 


pereveccnts of federal union to the new combinations of gover ic.i, 
ul 


Ty 


rest( u Europe, the Commonwealth, the French Cominunity. i 
varye, he coneludes that federalism is not the likely model for i. 
schemos of international integration. Dr. Sehwarzenberger on iviviv 


itor, examines its changed environment among the pressures of reco s 
emt b ac polities: this leads him to a basic distinction of local into sve in > 


is on FIvderabad, Kashmir, Oman, and Tibet, from the hegemo del ! 
vor ticas m Eastern Enrope and in Guatemala, Lebanon and Joede:. . 
the he zemonial veto of intervention in Suez. 
Wh le none of these articles is primarily legal, the subject meit : 

Gi then, and the coneepts in the last two in particular, are the coues 3 
interi ational] lawyers as well. Of the remaining two articles. wri» i 
tells outside this field of regional, imperial or bloe institutions, co s 

* 43 oasie theories of international relations and the other with intir 
tual dew. Kenneth W. Thompson Incidly presents the develoyscert 


Awer can thought on international affairs in this century as the emere Ë. 


©’ cer tral ordering concepts of polities, singling out the writings of ki 
L 2d Niebuhr, Nicholas J. Spykman, and Hans J. Morgenthau aid prio 
(wim nts from Walter Lippmann and from George F. Kennan am 
vn ue? eolleagnes. D. H, N. Johnson treats the proceedings and t~ 
© ‘ne 1958 Geneva Conference on the Law of the Sea comprehensively 


a 
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more summarily than did the papers on some of its phases in this JOURNAL. 
He indicates the rôle of political motivations, though not of some of the 
military considerations, and he comments suggestively on matters the 
Conference has left open. Thus he observes that the three-mile rule is 
becoming obsolete, though it has not yet been replaced, and that this makes 
the more urgent an affirmation of free passage through territorial waters. 


Kurt Wink 


The Indian Yearbook of International Affairs. Edited by Charles Henry 
Alexandrowiez. Madras: University of Madras, 1956-1958. Vol. V: 
1956. pp. xii, 388. Index. Rs. 10; Vol. VI: 1957. pp. x, 516. Rs. 15. 


The Indian Yearbook of International Affairs, which is published an- 
nually under the auspices of the Indian Study Group of International Law 
and Affairs of the University of Madras, has established an enviable reputa- 
tion as one of the main channels through which current Indian thought on 
international law and international relations becomes available to the 
Western world. These two volumes will maintain and enhance this 
reputation. 

Where the general level is so high and so well maintained it is somewhat 
invidious to single out particular articles as of special interest, but a few 
exceptions are permissible. In the 1957 volume Mr. T. S. Rama Rao 
of the University of Madras contributes a survey of ‘‘Some Problems of 
International Law in India,’’ which is a particularly thorough analysis of 
Indian state practice, especially during the period subsequent to 1947; if 
kept up to date in future this survey would be of inestimable value. In 
the same volume Mr. C. 8. Venkatachar, who is Secretary to the President 
of India, contributes an article on ‘‘Indian Nationalism in relation to the 
Cultural Diversity of the Indian People,’’ which offers a penetrating 
analysis of the historical background of the unity and diversity of India. 
Mr. M. Anantanarayanan, now a Justice of the Madras High Court, writes 
in 1956 on ‘‘Some Juristic Norms and the Indian Constitution,” and in 
1957 on ‘‘Natural Law within the Framework of Hindu Jurisprudence.’’ 
The reception of English law in India is dealt with in a paper contributed 
to the 1956 volume by Mr. M. Patanjali Sastri, formerly Chief Justice of 
India, and by a fuller report in the 1957 volume by Mr. K. Lipstein, who 
was reporter on the subject at the International Conference of Comparative 
Law at Barcelona. 

Three main groups may be distinguished among the other articles. 

One group consists of articles dealing historically with the Indian con- 
tribution to international law from remote to recent times. These in- 
clude, in the 1956 volume, articles by Professor T. M. P. Mahadevan on 
‘“Kautilya on the Sanctity of Pacts,” by Professor K. K. Pillay on ‘‘Re- 
lations between the East India Company and Bengal (1634~-1764),’’ and 
by M. K. Nawaz on ‘‘Some Legal Aspects of Anglo-Mogul Relations’’; in 
the 1957 volume M. K. Nawaz contributes a further article on ‘‘The Law 
of Nations in Ancient India,’’ Professor Alexandrowicz writes on ‘‘The 
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‘is catiatocy Clouse in South Asian Treaties in the Seventeerih ans 
sio toon Centuries,’ and Dr. Rahimuddin Kemal on "The Evolution cr 
Sr1osh Sovereienty in India.”’ 

 s:¢oid group consists of articles by both Indian and forejen write s 

1 ereat international problems of legal character in which Indie t:> 
‘my sneclal interest, or in respect of which she has a distinctive pois ¢ | 
zev. Jr the 1956 volume Mr. Nagendra Singh writes on ‘‘The Riesin c` 
sel’-Defenee in Relation to the Use of Nuclear Weapons,” Air. A. Nave. 
fee ©. ‘The Problem of Goa,” and Professor Alexandrowicz or “T ~ 
.ct. Pesttion of Tibet’’?; in the 1957 volume Professor F. J. Bot: 

1: so ‘The Indus Water Dispute.’’ 

T> thud group of articles represents an important contribution to 1 
‘sc opcrary study of the comparative constitutional law of Asos 
muoiries It consists of articles in the 1956 volume on ‘‘The Pakist '4 
‘orstitution’’ by Professor Alan Gledhill, on ‘‘Some Aspects of Bwer 
S‘onstitutional Law” by N. A. Subramaniam, and on ‘‘Constitutioual Te 
elepmernts in Post-War Japan’’ by Professor Hanji Kinoshita, follow 3 
+ ertiele in the 1957 volume on ‘‘The Constitution of the Philippines’ 

x. Narayana Rao. 

A pert cularly useful feature of these volumes is the inclusior of d g=- 
c? decisions of the Indian courts relating to public and private mie 
‘'tienal 'aw and constitutional law. The reviews of books published 
uda arc also of special interest to the Western reader as a guide to tl’ 
‘coving Indian literature on international and constitutional law cu 
niternational affairs generally. 


+ 


C, W. Jinks 


‘ras Co strol and Inspection in American Law. By Louis lenkin. Fox 
word by Philip C. Jessup. New York: Columbia University Press, 107%, 
m xv, 290. Table of Cases. Bibliography. Index. $5.50. 


Protessor Lonis Henkin calls his book essentially a memorandum of is.. 

* exami ation of problems which arms control and inspection may veis 
‘nd‘r th: Constitution and law of the United States (p. 3). The boos 
rall meets the requirements of a good lawyer's memorandum of law, aie 
it does some other things as well. 

Responsible government officials in the United States (as in the other 
«veat Powers} approach the idea of limitation of armament and dis:irme 
vient fror the point of view of arms control and inspection. Support fo’ 
(‘is approach by those outside the Executive, observes Henkin, is hardl:: 
fased on wide knowledge or deep understanding of government posit toms. 
“he hook presents an introduction to such understanding. In this sens’ 
’ qs an e-say on practical methods of approach to the concept of diszrme 
nont. ¢iven the power pattern of the world today and the distrust betwee: 
tae Sovies Union and the United States. Henkin recognizes the attitud: 

F tie Seviet Union as a major obstacle to the control of armaments, br 


220 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


But we must guard also against obstacles in ourselves. If the Soviet 
Union were to make important concessions toward reasonable agree- 
ment, there might still be reluctance in the United States, and oppo- 
sition in important circles to substantial reduction and control of 
armaments. (p. 156.) 


He suggests that the best defense may be to remove the offensive power of 
those whom this country fears. Thus he begins and ends his book on the 
theme that it is the citizen and his leaders who can bring about arms 
control. Law in vacuuo cannot bring it about. 

An international control administration would be part of any arms 
control scheme of the sort the United States is seeking. The chapter on 
this subject (VII) suggests that any system of international regulation 
should deal as far as possible with the United States Government and its 
officials, and correspondingly the Soviet Government would stand between 
the international government and its citizens. Henkin then looks at how 
the administration might be required to go beyond this and have direct 
contact with business and the citizen. He analyzes the precedents for 
such regulation, and the international administrative law that is already 
in existence in the European Economic Community, for example. Here 
he faces the question of international administration as a delegation of 
Federal power, and requirements of procedural due process. 

An essay on Constitutional Law (Chapter IIT) points up the issues which 
an arms control treaty signed by the President, consented to by the Senate 
and then ratified and promulgated would present. He begins with the 
power of the Federal Government to control arms and the treaty-making 
power in relation to this. Then he considers the possibility that an arms 
control treaty might contain a provision eliminating the power of all 
parties to denounce, or breach it. He concludes that since sovereign 
nations possess the power to breach their treaties, such an approach would 
not be effective, absent ‘‘a supranational law requiring the specific per- 
formance of treaties, and backed by a police power capable of enforcing 
it” (p. 82). Hence he puts forward the possibility of a treaty provision 
permitting denunciation on notice, since the knowledge of the possibility 
of retreat might encourage states to enter, and discourage clandestine 
violation. 

Perhaps the sampling in this note has illustrated how the author digs 
into the relationships between law in the domestic sector and the interna- 
tional sector; the effect of an international organization in the security 
area on the United States Government at all levels; and the relationships 
of world politics and law. 

Henkin has written a well-documented book, of depth, ideas, courage 
and solid scholarship. And he has written it well. It is literate, lean and 
readable, mercifully free of jargon. It puts him among those from whom 
we can expect future insights. 

JAMES N. HYDE 
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Reality (pp. 5-6), L. I. Sedov; Cold Shades of Cold War (pp. 7~8), David Zaslavsky ; 
The Committee of Ten and Disarmament Prospects (pp. 9-10), N. Arkadyev; The Plot 
against the People of Laos (pp. 11-12), Y. Bochkaryov. 

——~, September, 1959 (No. 39). The Americans and Us (pp. 1-4), N. Sergeyeva; 
‘<A Mecting of Benefit to the Whole World’? (pp. 5-7), S. Menshikov; Mankind’s 
Great Hope (pp. 7-9), N. Arkadyev. l 

——, Oetober, 1959 (No. 40). Great Ideals Must Triumph (pp. 1-2); Thirteen 
Days That Stirred America (pp. 3-8), N. Sergeyeva; G.D.R.—A Factor in World Policy 
(pp. 10-12), D. Melnikov; Conquest of the Moon (pp. 14-15, 26), Felix Siegel; 
Alternative to War (pp. 16-18), I. Yermashov. 

, October, 1959 (No. 41). Cardinal Idea of the Times (pp. 1-2); Total Dis- 
armament and Control (pp. 10-12), N. Arkadyev; European Integration and the Small 
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Countries (pp. 12-16) , Stanislav Menshikov; In Quest of a New Policy (pp. 17-18), . 
V. Levin. 

——, October, 1959 (No. 42). The United Nations and General Disarmament (pp. 
1-2); Post-Visit Views (pp. 4-6), S. Menshikov; Evil Theory (pp. 15-17), E. Maximov. 
, October, 1959 (No. 43). The Old and the New (pp. 1-2); The Impact of N. 8. 
Khrushchov’s U. S. Visit (pp. 3-5), L. Sedin; The United Nations Today (pp. 6-8), 
I. Chernyshov. 

, October, 1959 (No. 44). Victory in Outer Space (pp. 1-2); The Outlook for 
Soviet-American Trade (pp. 5-7), D. Kostyukhin; Philippines‘ The Spirit of 1898” 
(pp. 15-16), L. Skomorokhov; The Red Cross-—-A Factor of Peace (p. 16), G. Miterev. 

——, November, 1959 (No. 45). Victorious Ideas (pp. 1-2); Banner of Peace (pp. 
3—4), L. Leontyev; Reply to Opponents of Disarmament (pp. 10-11), Observer; Two 
Worlds Converse (pp. 12-14), Yuri Zhilin; Oil Octopus (pp. 19-20), P. Yaminsky; 
Marking Time (p. 31), V. Kedrov. 

POLÍTICA INTERNACIONAL, May-June, 1959 (No. 43). Bases Sociológicas de la 
Politica Internacional (pp. 9-29), Enlar; Conferencias de los ‘‘Grandes’’ y Neutraliza- 
ción de Alemania (pp. 31-51), Jaime Menéndez; Malestar Politico en el Caribe y en 
Centroamérica (pp. 53-91), Camilo Barcia Trelles; Hl G. 4. T. T., ese Desconocido 
(pp. 95-107), Manuel Fuentes Yrurozqui; La XXVII Reunión dei Consejo Económico 
y Social de las Naciones Unidas (pp. 109-118), C. de Beniparrell; La Situación Actual 
de los Paises Subdesarrollados (pp. 119-130), Leandro Rubio Garcia; Las Relaciones 
Anglo-Etiopes y el Problema de la ‘‘Gran Somalia”? (pp. 181-139), Julio Cola Alberich; 
El Japón ante Oriente Medio y la Rehabilitación Afroasidtica (pp. 141-147), Rodolfo 
Gil Benumeya; La Politica Internacional durante los Meses de Mayo y Junio de 1959 
(pp. 151-156), Fernando Murillo Rubiera. 

POLITISCHE STUDIEN, September, 1959 (Vol. 10, No. 113). Perspektiven (pp. 565- 

568), Hans Lehmann; Die Deutschen Generale und Hitlers Kriegspolitik (pp. 569- 
583), Karl Otmar Frhr. von Aretin. 
, October, 1959 (Vol. 10, No. 114). Perspektiven (pp. 683-638), Hans Lehmann; 
Uber die Gréssenordnung der Staaten im Heutigen Weltsystem (pp. 639-651), Bernhard 
Knauss; Red Boss in U. 8. A. (pp. 652-653), Günter Olzog; Frieden durch Gerechtig- 
keit. Die Ethisch-Rechtlichen Grundlagen der Internationalen Politik nach der Lehre 
Papst Pius XII (pp. 664-669), Adolf Siisterhenn. 

PRAVNY OBZOR, 1959 (Vol. 42, No. 7). Problém Zadpadného Berlina (pp. 417-440), 
N. Reintanz; Pozdmky k Niektorým Tézam Programu SKJ z Hl’adiska Medzinárodného 
(pp. 445-447), Ján Azud. 

——-, 1959 (Vol. 42, No. 8). Niektoré Aktuálne Otázky zo Sovietskeho Pozemkového 
a Kolchoznéhe Práva (pp. 449-453), N. D. Kazancev; Melioraéné Druéstvd-—Novd 
Forma Medzidrugstevnej Kooperácie (pp. 454-463), Jozef Soltész. 

Revista DO SERVIÇO PuBLICO, May, 1959 (Vol. 83, No. 2). O. Dominio Aéreo do 
Estado e o Espago Sideral (pp. 197-203), Vasco Ribeiro da Costa. 

REVUE DE DROIT INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SOTTILE), July-September, 1959 (Vol. 37, No. 3). Etablissement d’une Cour Criminelle 
Internationale (pp. 237-243), V. Vespasien Pella; Le Nouveau Droit Pénal International 
(pp. 244-266), Jean Graven; Les Rapports enire le Droit Interne et le Droit Inter- 
national (pp. 267-273), A. Riza Gullu; International Delinguency—A Suggestion (pp. 
274-280), Elizabeth Thorneyeroft; L’Observation Judiciaire Internationale et le Procés 
de Manolis Glezos (pp. 281-286), Eugéne Aroneanu. 

REVUE DU DROIT PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGER, 
July-August, 1959 (Vol. 75, No. 4). Revue de Jurisprudence Française en Matière 
Internationale (pp. 812-839), André Gervais. 

REVUE CRITIQUE DE DROIT INTERNATIONAL PRIVÉ, April-June, 1959 (Vol. 48, No. 2). 
La Nationalité Étrangère devant le Juge Francais (pp. 201-235), Jean Derruppé; Le 
Marché Commun au regard du Droit International Privé (pp. 237-258), René Savatier; 
L’Arrét Boll de la Cour Internationale de Justice et sa Contribution à la Théorie du 
Droit International Privé (pp. 259-276), Henri Batiffol and Ph. Francescakis; Comité 
Francais de Droit International Privé (pp. 394-396), Pierre Bellet. 
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[ .i-r+ pe DIRITTO INTERNAZIONALE, 1959 (Vol. 42, No. 3). Sovranità Tecnica. 
ntt di D.iposizione di Territori ed Effettivita in Diritto Internazionale (pp. 101-42.) 
Ciu cppe Sperduti; La Convention de La Haye sur la Tutelle des Mineurs devant le 
Corr I :te nationale de Justice (pp. 426-449), Martha Weser; La Sovranità nei Trrritor 
‘2 Aw nin'strazione Fiduciaria (pp. 450-468), Giorgio Badiali; La Prova della Soo tec. 
siro: ra (con particolare riguardo al Diritto Uruguayano) (pp. 469-474), Adolfo Gc - 
Bidart; J. Caso del Lidice e il Contrabbando di Guerra in Tempo di Pace (pp. <T> 1535 
Bercdcite Conforti; Sul Rapporto fra l’Art. 10 della Convenzione di Bre illes Pela’. ¢ 
alla Poliz a di Carico e VArt. 25 della Disposizioni sulla Legge in Generale (py. 49: 
502), Antonio Malintoppi; Sulla Qualificazione degli Atti Giurisaicioanali Sirani r 
(pp. 306 510), Pasquale Paone; ZL’dAssistenza Legale nelle Arioni per Abit t 
al? lore (pp. 524-528), Francesco Durante. 

So 2a OL GostpanrstTvo I PRAYO, 1959 (No. 8). Some Legal Problems of Dwar. a 

7‘ Cor rol (pp. 91-101), A. L Poltorak and I. G. Usachev; 4 Great Headiv ry oi tu 
1.98 for Peace and Democracy (pp. 102-104); K. P. Gorchenin and P, I. Kucriavt sv 

—---, 1159 (No. 9). On Various Trends in the Development of Federation Kysin 
i Forrig:ı States (pp. 62-71), B. S. Krylov; On the History of Sweden’s Neutralt; 
(pp. 72-73), Yu A. Egorov. 

— ——, 1159 (No. 10). The International Association of Legal Science Must Ser. 
ine Ca.se of Peace and Progress (pp. 60-69), P. 8. Romashkin and S. L. Ziv:. 

S. DITEN BULLETIN, September, 1959 (Vol. 7, No. 9). Soviet Aims and Geran’. 
Curty (pp. 169-173), Franz Josef Strauss; A Soviet Gimmick to Block Rev iifical.o.: 
(pp. 173-175), Wilhelm Grewe; Minority Problems are Majority Problems (pp. 173 
177), Ern t Paul; Danube’s New Role in Austrian Industry (pp. 178-181), Anne Fiitz 

——-, Ovtober, 1959 (Vol. 7, No. 10). Minorities and Their Rights (pp. 193 165), 
Sea. Flanigan; Germany East of Oder and Neisse (pp. 198-202), Bolko von Richtho? 1; 
A Leson for the Peace Makers (pp. 202-204), M. Schweitzer; European Market ac 
World Economy (pp. 204-208), Karl L. Herezek. 

——, November, 1959 (Vol. 7, No. 11). The Tug of War for Europe (pp. 217- 
219), Rudolf Lodgman v. Auen; The ‘‘ Acadians’’ of Central Europe (pp. 220-222), 
Mary C. Wuschek; Secret Concentration Camps in CSR (pp. 222-224), Heinrich Kern; 
fed Water in the Baltic Sea (pp. 225-228), Richard Weishar. 

UKRAIN AN Revimw, Autumn, 1959 (Vol. 6, No. 3). Hast, West and Centre (pp. 3- 
2), Maj. Gen. Richard Hilton; A Step Forwards in the Policy of the USA (pp. 5-6); 
What and How? (pp. 6-11), Jaroslaw Stetzko; The Battle of Poltava (pp. 49-67), 
Jan Tokarzewski-Karaczewiez. 

UNITED Nations Review, September, 1959 (Vol. 6, No. 3). The Developing Role of 
the Uniteo Nations (pp. 8-18), Dag Hammarskjold. 

—--, Ovtober, 1959 (Vol, 6, No. 4). Man and Outer Space (pp. 16-21); Farth’e 
Zas! froitier—The Ocean (pp. 28-32); The International Telecommunication Union 
and Ovr World (pp. 33-35), Gerald C. Gross, 

——-, November, 1959 (Vol. 6, No. 5). The Rights of the Child (pp. 20 21); Tke 
United Notions Library (pp. 22-23); The Palestine Refugees (pp. 24-26). 

UNITED STATES Navar Instirutre Procrgrpines, October, 1959 (Vol. 85, No. 10). 
The Sovie'’ Drive for Sea Power (pp. 67-71), Capt. Daniel J. Garrison; The U.S.S.2. 
and the L..1.0.0.: Some Preliminary Observations (pp. 75-79), Alvin 2. Rubinstein. 

— - November, 1959 (Vol. 85, No. 11). Soviet Maritime Expansion in the Paci, c 
(pp. 50-58), James H. Guill; The Red Cross Serves All Hands (pp. 78-81), Lt. Comur. 
Wiliam E. Beall. 

——, December, 1959 (Vol. 85, No. 12). The Naval Officer’s Role in Politico- 
wilitary Affairs (pp. 53-59), Capt. William M, Kaufman; The Future of Our ‘‘ Alli- 
ence’? with Spain (pp. 60-65), Alvin J. Cottrell; Scapa Flow (pp. 76-85), Vice Admiral 
Irie irich Ruge, G.F.N. 

Wo: Arras, Fall, 1959 (Vol. 122, No. 3). The Gestures at Geneva (p. 735, 
Denys P, _Tyers; Peace in Our Time (pp. 71-73), Francis B. Sayre; Inter-Amervicanism 
vor Ca. aut? (pp. 74-76), Marcel Roussin; ‘‘ Protracted Conflict’? and the Natio ial 
Strategy Seminar (pp. 78-79), Anthony T. Bouscaren; Thomas Hobbes and the ‘Cod 
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War’? (pp. 79-80), Albert A. Blum; Disarmament or Deterrence (pp. 83-86), Josephine 
W. Pomerance. 

WORLD JUSTICE, September, 1959 (Vol. 1). World Justice (pp. 15-34), L. Janssens; 
Events ¢ Trends (pp. 83-119), Jean Ladriére. 

ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, September, 
1959 (Vol. 24, No. 2). Die Vollmacht fiir Schuldrechtliche Geschäfte im Deutschen 
Internationalen Privatrecht (pp. 201-221), Ernst von Caemmerer; Zur Auslegung und 
Bewertung der Genfer Schiedsabkommen von 1928 und 1927 (pp. 222-251), Ernst 
Mezger; Usages Commerciaux et Lot en Droit Francais (pp. 252-258), Roger Houin; 
Mercantile Usage and Custom (pp. 259-269), B. A. Wortley; Niederländische Recht- 
sprechung zum internationalen Privat- und Prozessrecht 1955-1958 (pp. 270-325), Georg 
Czapski. 

ZEITSCHRIFT FUR LUFTRECHT, October, 1959 (Vol. 8, No. 4). Die Haftung fiir 
Dritischadden beim Betrieb Militdrischer Lufifahrzeuge nach dem Luftverkehrsgesetz 
(pp. 329-363), Alfred Rudolf; Luftfahrzeugrolle und Luftfahrzeugregisier (pp. 364- 
367), Georg. W. Rehm; Das Luftrecht in Jugoslawien (pp. 368-374), M. Smirnoff. 


ELEANOR H. FINCH 


OFFICIAL DOCUMENTS 


UNITED NATIONS 


REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING THE WORK OF ITS ELEVENTH SESSION, APRIL 20-JUNE 26, 1956 


CHAPTER I 


ORGANIZATION OF THE SESSION 


D] 


he International Law Commission, established in pursuance of G>- 
ra! Ass mbly Resolution 174 (II) of 21 November 1947, and in aceordem 
ith the statute of the Commission annexed thereto, as subscqueai y 
sinsudec, held its eleventh session in Geneva, from 20 April to 26 Ji: 
"209. The meetings were, apart from the first two held at the Furor: n 
tfee of the United Nations, held at the International Labour Odice ts 
-ouricsy of the Director-General of the International Labour Organisatio.:. 
The wors of the Commission during the present session is describec: inire 
resent ‘teport. Chapter II of the Report contains a first ‘“‘seetion’’ o'a 
Code on .he Law of Treaties, comprising a definition of the scope of tie Codi 
cne a number of articles which will be part of a first chapter of the Cos, 
dealing with the validity of treaties. There is also a commentary cn ite 
articles, Chapter III contains the first nineteen articles of a dvaft cn 
Corsular Intercourse and Immunities, together with a commentary cn 
‘hose ar icles. Chapter IV deals with certain administrative and other 
nai ters. 


I. MEMBERSHIP AND ATTENDANCE 


* 


2. The Commission consists of the following members: 


Name Nationality 
Mr. Roberto Ago Italy 
dlr. Ricardo J. Alfaro Panama 
Mr. G Iberto Amado Brazil 
Mr. Milan Bartos Yugoslavia 
Mr. Douglas L. Edmonds United States of America 
Air. N hat Erim Turkey 
Sir Gerald Fitzmaurice United Kingdom of Great Brituin aod 
Northern Ireland 
Vre, J. P. A. Frangois Netherlands 


“N. Coneral Assembly, 14th Sess., Official Records, Supp. No. 9 (A/4169). For re- 
ort of tho International Law Commission covering its previous sessions, see Suppleracnts 
:tlis JOURNAL, Vol. 44 (1950), pp. 1, 105; Vol. 45 (1951), p. 103; Vol. 47 (1953), p. 1; 
‘ol ‘+ ( 954), p. 1; Vol. 49 (1955), p. 1; and Official Documents, Vol. 50 (1956), 

Ms Wel, 51 (1957), p. 154; Vol. 52 (1958), p. 177; Vol. 53 (1959), p. 230. 


225 


230 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


Mr. F. V. García Amador Cuba 


Mr. Sbuhsi Hsu China 

Mr. Thanat Khoman Thailand 

Mr. Faris El-Khouri United Arab Republic 

Mr. Ahmed Matine-Daftary Iran 

Mr. Luis Padilla Nervo Mexico 

Mr. Radhabinod Pal India 
Mr. A. E. F. Sandström Sweden 

Mr. Georges Scelle France 

Mr. Grigory I. Tunkin Union of Soviet Socialist Republies 
Mr. Alfred Verdross Austria 

Mr. Kisaburo Yokota Japan 

Mr. Jaroslav Zourek Czechoslovakia 


3. On 1 May 1959 the Commission elected Mr. Nihat Erim of Turkey to 
fill the casual vacancy caused by the resignation of Mr. Abdullah El-Hrian 
during the previous session. Mr. Erim attended the meetings of the Com- 
mission from 1 June onwards. 


U. OFFICERS 


4. At its 479th meeting on 20 April 1959, the Commission elected the 
following officers: 


Chairman: Sir Gerald Fitzmaurice; 

First Vice-Chairman: Mr. Shuhsi Hsu; 

Second Vice-Chairman: Mr. Ricardo J. Alfaro; 
Rapporteur: Mr. J. P. A. Francois. 


5. Mr. Yuen-li Liang, Director of the Codification Division of the Office 
of Legal Affairs, represented the Secretary-General and acted as Secretary 
of the Commission. 


TI, AGENDA 


6. The Commission adopted an agenda for the eleventh session consisting 
of the following items: 


. Filling of casual vacancy in the Commission (Art. 11 of the statute). 

. Consular intercourse and immunities. 

. Law of treaties. 

. State responsibility. 

. General Assembly Resolution 1289 (XIII) on relations between 
states and inter-governmental organizations (adopted in connexion 
with the General Assembly’s consideration of the Draft Articles on 
Diplomatie Intercourse and Immunities). 

6. Date and place of the twelfth session. 

7. Planning of future work of the Commission. 

8. General Assembly Resolution 1272 (XIII) on control and limitation 

of documentation. 

9. Other business. 


Ot HR Go DO FR 
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7. In the course of the session the Commission held forty-seven meetings. 
It considered all the items on its agenda. With regard to item 2, it will 
be recalled that at its previous session the Commission had decided to place 
the subject of consular intercourse and immunities first on the agenda for 
the present session with a view to completing at this session a provisional 
draft for circulation to governments together with a request for their 
comments. However, the unavoidable absence from the Commission for 
almost half the session of the special rapporteur for this subject, Mr. 
Jaroslav Zourek, resulting from his duties as ad hoc judge on the Ister- 
national Court of Justice, made it impossible to accomplish this aim during 
this session. The subject has been given first priority for the next session 
(see pars. 29-30 below). It is hoped, therefore, that a complete first draft 
will be included in the report covering the twelfth session and that govern- 
ments will be in a position to submit their comments prior to the thirteenth 
session in 1961 so as to enable the Commission to fulfil its original inten- 
tion * of submitting the final draft to the General Assembly in its report 
covering that session. The results of the work of the Commission on this 
item during the present session are contained in Chapter III. The results 
of the work of the Commission on item 3 (Law of treaties) are contained 
in Chapter II. With regard to item 4, at its 512th and 513th meetings the 
Commission held a brief discussion on the subject of state responsibility. 
It heard a report from the representatives of the Harvard Law School 
of the work currently being undertaken by the School on this subject. 
With regard to items 5 and 8, the Commission took note of the resolutions 
of the General Assembly referred to in those items and, in relation to item 
5, decided that this question would be taken up in due course. Certain 
administrative and other questions are dealt with in Chapter IV. 


CHAPTER IT 


LAW OF TREATIES 


I. GENERAL OBSERVATIONS 
A. HISTORICAL SUMMARY OP THE SUBJECT 


8. At its first session, in 1949, the International Law Commission placed 
the subject of the ‘Law of treaties’? amongst the topics listed in para- 
graphs 15 and 16 of its report for that year è as being suitable for codifica- 
tion; and also decided * to give this subject priority treatment. However, 
while the Commission has been able to complete the other subjects selected 
for priority treatment, 1t has hitherto been prevented from seriously takifie 
up the subject of the law of treaties. Amongst the reasons for this may 
be mentioned the various special tasks assigned to the Commission by the 
General Assembly; the necessity for completing subjects like the law of 


1 Official Records of the General Assembly, 13th Sess., Supp. No, 9 (A/3859), par. 57. 
z Ibid., par. 61. 

3 Ibid., 4th Sess., Supp. No. 10 (A/925). 

ż Ibid., pars. 19~20. 
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the sea and diplomatic intercourse and immunities which were required 
for consideration by the Assembly; and also delays inevitably entailed by 
the changes which have taken place in the office of special rapporteur for 
the topic of the law of treaties. 

9. The early dealings of the Commission with the subject of the law of 
treaties can best be seen from the following passages taken from previous 
reports of the Commission : 


REPORT FOR 19505 


160. At its first session the International Law Commission elected as 
special rapporteur for the law of treaties, Mr. James L. Brierly, who 
prepared a report (A/CN.4/23) on the topie for the second session of 
the Commission. The Commission devoted its 49th to 53rd meetings to 
a preliminary discussion of this report with a view to assisting the 
special rapporteur in the continuance of his work between the second 
and third sessions of the Commission. The Commission also had 
available replies of Governments to a questionnaire addressed to them 
under Article 19, paragraph 2, of its Statute (A/CN.4/19, part I, A). 

161. The Commission devoted some time to a consideration of the 
scope of the subject to be covered in its study. Though it took a 
provisional decision that exchanges of notes should be covered, it did 
not undertake to say what position should be given to them by the 
special rapporteur. A majority of the Commission favoured the ex- 
planation of the term ‘‘treaty’’ as a ‘‘formal instrument’’ rather than 
as an ‘‘agreement recorded in writing.” Mention was frequently 
made by members of the Commission of the desirability of emphasizing 
the binding character of the obligations under international law 
established by a treaty. 

162. A majority of the Commission were also in favour of including 
in its study agreements to which international organizations are parties. 
There was general agreement that, while the treaty-making power of 
certain organizations is clear, the determination of the other or- 
ganizations which possess capacity for making treaties would need 
further consideration. 


REPORT FoR 1951 ° 


74. At the third session of the Commission, Mr. Brierly presented a 
second report on the law of treaties (A/CN.4/43). In this report, the 
special rapporteur submitted a number of draft articles, together with 
comments, intended to replace certain articles which he had proposed 
in the draft convention contained in his report to the previous session. 

75. In the course of eight meetings (namely the 84th to 88th, and 
98th to 100th meetings), the Commission considered these draft articles 
as well as some others contained in the first report of the special 
rapporteur. Various amendments were adopted and tentative texts 
were provisionally agreed upon (A/CN.4/L.28). These texts were 
referred to the special rapporteur who was requested to present to the 
Commission, at its fourth session, a final draft, together with a com- 
mentary thereon. The special rapporteur was also requested to do 
further work on the topic of the law of treaties as a whole and to 
submit a report thereon to the Commission. 


5 Ibid., 5th Sess., Supp. No. 12 (A/1316). 
8 Ibid., 6th Sess., Supp. No. 9 (A/1858). 


1960] OFFICIAL DOCUMENTS 238 


REPORT FoR 19527 


48. The Commission gave consideration to the topic at its second 
(1950) and third (1951) sessions, on the basis, respectively, of the 
first (A/CN.4/23) and second (A/CN.4/43) reports submitted by the 
special rapporteur. Tentative texts of articles on certain aspects of 
the law of treaties were provisionally adopted and referred to the 
special rapporteur, who was requested to present a final draft to the 
Commission at its fourth session. 

49. In the interval between the third and fourth sessions of the 
Commission, Mr, Brierly resigned from membership in the Commission, 
an event regretted by all the members. 

50. Before his resignation, Mr. Brierly presented to the Commission 
a “‘Third Report on the Law of Treaties’? (A/CN.4/54), which was 
laid before the Commission at its fourth session. In the absence of its 
author, however, the Commission did not deem it expedient to discuss 
this report. 

51. In the course of its fourth session, the Commission, at its meeting 
on 4 August 1952, elected Mr. H. Lauterpacht, special rapporteur on 
the law of treaties, to succeed Mr. Brierly. Mr. Lauterpacht was re- 
quested to take into account the work that had been done by the Com- 
mission, as well as that by Mr. Brierly, on the subject entrusted to him, 
and to present, in any manner he might deem fit, a report to the Com- 
mission at its fifth session. 


REPORT FOR 1953 8 


164. The Commission decided to request its special rapporteur on 
the law of treaties, Mr. Lauterpacht, to continue his work on the sub- 
ject and to present a further report for discussion at the next session 
together with the report (A/CN.4/63) held over from the present 
session. After a brief exchange of views the Commission decided that 
the special rapporteur, in the final draft of his report, should take 
account of any observations which members of the Commission might 
make in the form of written statements. 


10. At its third session, in 1951, the Commission had also taken a further 
decision with reference to the question of treaties and international or- 
ganizations mentioned in paragraph 162 of the report for 1950 (see par. 9 
above) and in this connexion adopted ‘‘the suggestion put forward the 
previous year by Mr. Hudson, and supported by other members of the 
Commission, that it should leave aside, for the moment, the question of the 
capacity of international organizations to make treaties, that it should 
draft the articles with reference to states only and that it should examine 
later whether they could be applied to international organizations as they 
stood or whether they required modifications’’ (A/CN.4/SR.98, par. 1).® 

11. In 1954, Professor Lauterpacht (now Sir Hersch Lauterpacht) 
presented a second report (A/CN.4/87) which, like his first report (see 
above, par. 164 of the Commission’s report for 1953), eould not be dis- 
cussed for lack of time. Between the Commission’s sessions in 1954 and 


7 Ibid., 7th Sess., Supp. No. 9 (A/2163). 

8 Ibid., 8th Sess., Supp. No. 9 (A/2456). 

8a Yearbook of the International Law Commission, 1951, Vol. I (U.N. pub., Sales No.: 
1957. V. 6, Vol. I), p. 136. 
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1955, Professor Lauterpacht resigned on being elected a judge of the In- 
ternational Court of Justice, and at the Commission’s seventh session in 
1955, Sir Gerald Fitzmaurice, who had been elected to fill the vacancy on 
the Commission caused by the resignation of Professor Lauterpacht, was. 
appointed special rapporteur for the subject of the law of treaties (see the 
report of the Commission for 1955,° par. 32). At the Commission’s eighth, 
ninth and tenth sessions (1956-1958), and also at the present session, Sir 
Gerald Fitzmaurice presented four reports dealing with different aspects 
of the subject; +° but apart from a brief discussion of certain general ques- 
tions of treaty law at the 368th to 370th meetings in 1956, the Commission 
(because of its work on the law of the sea and on diplomatice intercourse 
and immunities) has not found it possible to take up any of these reports 
until the present session. 

12. At the present session, the Commission, not being in a position to 
begin its work on consular intercourse and immunities until the fifth week 
of the session (see par. 7 above), with a further gap during the sixth 
week, accordingly took the opportunity to make a start with the subject of 
the law of treaties, on the basis of the first report of Sir Gerald Fitzmaurice 
on the framing, conclusion and entry into force of treaties; but, owing to 
shortage of time, the difficulties of the subject, and the fact that it had 
not been under serious consideration since 1951, the Commission has not 
been able to finish its study of this report, or to complete more than the 
fourteen articles set out in the present chapter. 

13. The Commission hopes in the fairly near future to complete a first 
draft on the whole subject of the framing, conclusion, and entry into 
force of treaties, and to submit it to governments for their comments. It 
is obvious that the topic of the law of treaties, considered as a whole,™ is 
so extensive as to require a number of years for completion, particularly if 
the Commission is also to make adequate progress with other topics. Since, 
however, the topie of the law of treaties is subdivided into a number of 
well-defined branches (conclusion, termination, execution, interpretation, 
etc.), and these branches, while interrelated in certain respects, are to a 
large extent self-contained, there is no reason why the Commission’s work 
on each of them, as and when accomplished, should not be submitted to 
governments, and subsequently to the Assembly, without awaiting the 
completion of the work on the remaining branches, or on the subject as a 
whole. Nevertheless, because of the interrelationship of the different 


9 Official Records of the General Assembly, 10th Sess., Supp. No. 9 (A/2934). 

10 These are respectively on the topics of the framing, conclusion and entry into force 
of treaties; the termination of treaties; essential or substantive validity; and effects as 
between the parties (operation, execution and enforcement), They are to be found in 
A/CN.4/101, A/CN.4/107, A/CN.4/115, and A/CN.4/120. Further reports on effects in 
respect of third states, and on the interpretation of treaties, are in preparation. 

11 In addition to the reports at present before the Commission, and others in prepara- 
tion or contemplation (see footnote 10 above), the topic of treaties forms a branch of 
certain other subjects, ¢.g. the effect of war on treaties; treaties and state succession, 
ete. It is by no means clear that a code on treaty law should not cover these, although 
they probably belong more properly to the other topics concerned. 
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ment as a whole, the Commission has provisionally adopted the idea of a 
first chapter based on the concept of validity, and divided into three main 
parts—Part I on formal validity, covering the topic of the framing, con- 
clusion and entry into force of treaties; Part II on essential or substantive 
validity (capacity of the parties, legality of the object, vitiating effect of 
fraud, error, duress, ete.) ; and Part III on temporal validity, covering the 
topic of the termination of treaties. 

15. The subject of formal validity (framing, conclusion and entry into 
force) itself falls into two main sections, namely, in the first place (after 
some introductory provisions), the topie of the drawing up and authentica- 
tion of the text; and in the second place, the topic of the conclusion and 
entry into force of the treaty (i.e. the initial text becomes an actual inter- 
national agreement by signature, ratification and entry into force). The 
first section would cover the treaty-making process up to the point where 
the text is established ne varetur. But up to this point the negotiating 
states have not given any substantive consent to it as a treaty, either pro- 
visionally (as for instance by signing subject to ratification), or finally (as 
for instance by ratifying). Even after final consent has been given to it, 
the treaty may not yet be operative, for some separate act, or the happen- 
ing of some event, or the lapse of some period, may be necessary before it 
comes into force. To cause the text, as initially drawn up, to become an 
operative treaty therefore, further steps by way of signature,** or signature 
followed by ratification, and entry into force,’* will be required. 

16. The articles now presented, apart from certain introductory provi- 
sions relating to the scope of the Code as a whole, the meaning of a treaty 
or international agreement, and the concepts of validity and obligatory 
force, cover part of the subject of the framing, conclusion and entry into 
force of treaties, that is to say, the drawing up and authentication of the 
text, and also part of the topie of signature, its function, incidents and 
legal effects. The remainder of the topic of signature, and the topics of 
ratification, accession, reservations and entry into force will be covered by 
future articles (see also par. 17 below). The articles now presented, num- 
bering 1-10 and 14-17 inclusive, cover Articles 1-25 in the special rap- 
porteur’s first report; the difference in numbering being due to the omission 
or amalgamation of some of the special rapporteur’s articles, and the relega- 
tion of certain others to later stages of the work. This applies in particular 
to the definitions article (Art. 18 in the special rapporteur’s text), which 
some members of the Commission wished to retain, but which others opposed 
—or preferred to consider after the substantive articles had been completed ; 
and to Articles 4-9 in the special rapporteur’s text which embodied cer- 
tain important general principles of the law of treaties. It was made 


13 There will be signature alone in the case of agreements expressed to take effect on 
signature, or in the case of certain classes of instruments, such as exchanges of notes, 
agreed minutes, memoranda of understanding, ete, which are normally [not] subject to 
ratification unless this is expressly provided for. 

14 Depending on the character and terms of the treaty, entry into force may coincide 
with ratification or may take place later. 
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1: Ver rbook of the International Law Commission, 1956, Vol. IT (U.N. pub., Srlcs Ni 
1955. V. 3, Vol. IT), pp. 106-107. 
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embodies rules of customary international law. In practice, this often 
does not matter. In the case of the law of treaties it might matter—for 
the law of treaties is itself the basis of the force and effect of all treaties. It 
follows from all this that if it were ever decided to cast the Code, or any 
part of it, in the form of an international convention, considerable drafting 
changes, and possibly the omission of some material, would almost certainly 
be required. 

19. With regard to the commentary, the Commission has not thought it 
necessary at this stage to provide more than is essential for understanding 
the significance of the texts adopted and the considerations that have been 
taken into account. The articles now presented are in themselves provi- 
sional, and may require some reconsideration in the light of the completed 
draft on the subject of the framing, conclusion and entry into force of 
treaties, when this is finished. At that stage therefore, further com- 
mentary will, if necessary, be provided. 

20. The text of the draft articles together with a commentary, as adopted 
by the Commission at its present session, is reproduced below. 


II. TEXT OF DRAFT ARTICLES 1—10 AND 14-17 WITH COMMENTARY 


INTRODUCTORY ARTICLES 


ARTICLE 1 
Scope of the Code 


1. The present Code relates to all forms of international agreements | 
comprised by the definition given in Article 2, irrespective of their par- 
ticular form or designation or of whether they are embodied in a single 
instrument or in two or more related instruments. 

2. Unless the context otherwise requires, the term “treaty,” for the 
purposes of the present Code, covers all forms of international agree- 
ments to which the Code relates. This does not however affect the 
characterization or classification of particular instruments under the 
internal law of any state, for the purposes of its domestic constitutional 
processes. 

3. The present Code does not relate to international agreements not 
in written form; nor does it relate to unilateral declarations or other 
instruments of a unilateral character, except where these form an 
integral part of a group of instruments which, considered as a whole, 
constitute an international agreement, or have otherwise been expressed 
or accepted in such a way as to amount to or form part of such an 
agreement. 

4. The mere fact that, by reason of the provisions of the preceding 
paragraph, the present Code does not relate to agreements not in written 
form, or to certain kinds of unilateral acts, does not in any way prejudice 
such obligatory force as these may possess according to international 
law. 
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Commentary 
Paragraph 1. 


(1) Paragraph 1 of this article reflects in essence a decision originally 
taken by the Commission during its second and third sessions in 1950 and 
1951.16 The term ‘‘treaty’’ usually connotes a particular type of inter- 
national agreement, namely, the single formal instrument which is nor- 
mally subject to ratification. It is, however, abundantly clear that, whether 
or not the use of the term ‘‘treaty’’ in connexion with them is always ap- 
propriate, there are indubitably international agreements—such as ex- 
changes of notes—which, though not consisting of a single formal instru- 
ment, and often (indeed usually) not being subject to ratification, are agree- 
ments to which the international law of treaties applies. Similarly, in 
the field of single instruments, very many in common and daily use—such 
as an ‘“‘agreed minute,” or a ‘‘memorandum of understanding,” ete.— 
could not appropriately be called ‘‘single formal instruments’’; yet they 
embody what are undoubtedly international agreements, subject to the 
rules of the law of treaties. A general code on the law of treaties must 
cover all such agreements, whether embodied in one instrument or in two 
or more related instruments, and whether the instrument is ‘‘formal’’ or 
‘‘informal.’’ The question whether, in order to describe in general terms 
all such instruments and the law relating to them, the expressions 
‘‘treaties’’ and ‘‘the law of treaties,’’ or else ‘‘international agreements’’ 
and ‘‘the law of international agreements,’’ should be employed, is a 
question of terminology rather than of substance. This aspect of the 
matter is diseussed in paragraphs (6) and (7) below. 

(2) The view expressed in the preceding paragraph is in conformity 
with the pronouncement of the Permanent Court of International Justice 
in the Austro-German Customs Régime case, when the Court stated that: 


From the standpoint of the obligatory character of international 
engagements, it is well known that such engagements may be taken 18 
in the form of treaties, conventions, declarations, agreements, protocols 
or exchanges of notes. 


With more or less of qualification, the same view is generally taken in 
legal literature, and was expressed as long ago as 1869 by the eminent 
jurist Louis Renault, when he spoke of a treaty as being: 


. every agreement arrived at between... States, in whatever way 
it is recorded (treaty, convention, protocol, mutual declaration, ex- 
change of unilateral declaration). (translation) 


(3) Two further factors militate strongly in favour of this view: 


16 See, in addition to the material in pars, 9 and 10 of the present report, Sir Hersch 
Lauterpacht’s first report (A/CN.4/63), par. 3 of the ‘‘ Note’’ to his Art. 2. 

17 Series A/B, No. 41, p. 47. 

18 The English text of the judgment is probably a translation from an original French 
text. A better English rendering would be ‘‘such engagements may be assumed in the 
form of,’’ or better still, simply ‘‘may take the form of treaties, ete.’’ 

19 Introduction à 1’étude du droit international, pp. 33-34. 
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(a) In the first place, the ‘‘accord en forme simplifiée’’—to use the apt 
French term—so far from being at all exceptional, is very common. The 
number of such agreements, whether embodied in a single instrument or in 
two or more related instruments, is now very large—much larger than that 
of the treaty or convention stricto sensu, t.e., the single formal instrument. 
Its use is moreover steadily increasing. On this whole aspect of the matter, 
it is unnecessary to do more than refer to the comprehensive statement of 
it given in the first report 7° of Sir Hersch Lauterpacht. 

(b) The juridical differences, insofar as they really exist at all, between 
treaties stricto sensu and ‘‘accords en forme simplifiée” lie almost exclu- 
sively in the field of form, and of the method of conclusion and entry into 
force. The law relating to such matters as validity, operation and effect, 
execution and enforcement, interpretation, and termination, applies to all 
classes of international agreements. In relation to these matters, there 
are admittedly some important differences of a juridical character between: 
certain classes or categories of international agreements.” But these 
differences spring neither from the form, the appellation, nor any other 
outward characteristic of the instrument in which they are embodied: they 
spring exclusively from the content of the agreement, whatever its form, 
and from the particular character, not of that form but of that content. 
It would therefore be inadmissible to exclude certain forms of international’ 
agreements from the general scope of a code on the law of treaties merely 
because, in the field of form pure and simple, and of the method of conclu- 
sion and entry into force, there may be certain differences between such 
agreements and treaties stricto sensu. At the most, such a situation might 
make it desirable, in that particular field and in the section of the code 
dealing with it, to imstitute certain differences of treatment between dif- 
ferent forms of mternational agreements. But the question arises whether 
it is necessary to do even that. 

(4) The question posed at the end of the preceding paragraph is in 
effect whether, in the draft articles on the framing, conclusion and entry 
into force of treaties (on which the Commission is at present engaged), it is 
necessary to devote certain articles or paragraphs exclusively or mainly to 
the ease of treaties stricto sensu, and others (exclusively or mainly) to that 
of less formal types of agreements, and, in particular, exchanges of notes. 
All three of the special rapporteurs who have worked on this subject have 
taken the view that this is not necessary, and that no overt distinction of 
this kind is required. Their view has been based on the following con- 
siderations: 


(a) Insofar as certain distinctions arise, they do so because certain parts 
of the law of treaties distinguish themselves, as it were, and so do not need 
to be characterized expressly as being applicable only to certain forms of 


20 A/CN.4/638, note to Art. 2, p. 39. 

21 See on this subject the commentaries to Sir Gerald Fitzmaurice’s second report 
(A/CN.4/107), pars. 115, 120, 125-128 and 165-168; his third report (A/CN.4/115), 
pars. 90-93; and fourth report (A/CN.4/120), pars. 81 and 101. 
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descriptions and appellations given to the various instruments in which the 
agreements are embodied. Some of the chief amongst these designations 
are mentioned in paragraphs (1) and (2) above, and others are listed in 
the footnote hereto.** In these circumstances, it is clearly necessary to 
employ some generic term to indicate and cover all such instruments; and 
while some members of the Commission would have preferred to confine 
the use of the term ‘‘treaty’’ to the case of treaties stricto sensu, the general 
feeling was that the use of the term ‘‘treaty’’ for this purpose was ap- 
propriate. The tradition of using a single term to denote all instruments 
embodying international agreements is reflected in two of the most im- 
portant provisions of the Statute of the International Court of Justice. In 
Article 36, paragraph 2, amongst the matters in respect of which states 
parties to the Statute can accept the compulsory jurisdiction of the Court, 
there is listed ‘‘a. the interpretation of a treaty.’’ But clearly, this cannot 
be intended to mean that states cannot accept the compulsory jurisdiction 
of the Court for purposes of the interpretation of international agreements 
not actually called treaties, or embodied in instruments having another 
designation. Again, in Article 38, paragraph 1, amongst the elements 
which the Court is directed to apply in reaching its decisions, there is listed 
‘a, international conventions.’’ But equally, this cannot be intended to 
mean that the Court is precluded from applying other kinds of instruments 
embodying international agreements, but not styled ‘‘conventions.’’ On 
the contrary, the Court must and does apply them. Furthermore, the fact 
that the term ‘‘conventions’’ is used in one of these provisions, whereas in 
the other ‘‘treaty’’ is employed, only serves to show, and reinforces the 
view, that no particular significance attaches to the use of one term rather 
than another, provided that the term employed is reasonably general in 
its connotation and in the context (or else by definition) conveys the idea 
of the totality of the types of instruments embodying international agree- 
ments. 

(7) Further points that were made in the Commission were that the 
expression ‘‘law of treaties” is traditional in connexion with the subject, 
qua juridical topic, although this topie has never been regarded as confined 
to treaties stricto sensu; that such a term as ‘‘the law of international agree- 
ments’’ would sound strangely ; and that to substitute the expression ‘‘inter- 
national agreement’’ for ‘‘treaty’’ throughout the articles of the Code, or to 
employ such a phrase as “‘treaty or other international agreement,” would 
be ecumbrous and would tend to complicate the drafting. 

(8) Paragraph 2 of the article does, however, contain certain saving 
provisions. The opening phrase ‘‘Unless the context otherwise requires”’ 


24 In his article ‘‘The Names and Scope of Treaties’? (American Journal of Interna- 
tional Law, 51 (1957), No. 3, p. 574), Mr. Denys P. Myers considers no less than thirty- 
eight different appellations. See also the list given in Sir Hersch Lauterpacht’s first 
report (A/CN.4/63), par. 1 of the commentary to his Art. 2. In addition to those men- 


tioned in pars. (1) and (2) of the commentary to the present article, the following may 
be mentioned: ‘‘charter,’? ‘fcovenant,’’? ‘‘pact,’? ‘general act,’’? ‘statute,’ ? eon- 
cordat,’? modus vivendi,’ ‘‘agreed minute,’’ ‘‘articles,’? ‘‘arrangemeut,’’ ‘‘exchange 


of letters,’’ ete. 
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is intended to preserve the possibility that, occasionally, it may be necessary 
to use the term ‘‘treaty’’ in its strict technical, instead of in its general, 
sense. The phrase ‘‘for the purposes of the present Code’’ indicates that 
there is no intention to affect such uses of the term ‘‘treaty’’ as may be made 
elsewhere. Finally, there is the second sentence of paragraph 2, which is 
intended to preserve the constitutional usages of the different states. In 
many countries, it is a requirement that international agreements which 
take the form of a ‘‘treaty’’ proper, must be ratified (or must have their 
ratification authorized) by the legislature—-perhaps by a specific majority ; 
whereas in the case of other forms of international agreements this require- 
ment may not exist. Accordingly there may be rules of internal law for 
determining which instruments (for these domestic constitutional purposes) 
are to be regarded as treaties, and which are not. The second sentence of 
the paragraph therefore makes it clear that the first sentence is not in- 
tended to affect or prejudice in any way these rules of domestic law, or local 


usages.” 


Paragraph 3. 


(9) The Code applies to all instruments embodying international agree- 
ments, but it does not apply either to all international agreements, or to all 
instruments. There are two possibilities: 

(a) There may be an international agreement, but there may be no in- 
strument embodying it—+.e., it is an oral agreement, made, e.g., between 
heads of states or governments. In the Eastern Greenland case, the 
Permanent Court held that a valid international agreement resulted from 
an official conversation between a foreign minister and the diplomatic 
representative of another state—or rather that an undertaking given by 
a foreign minister in such circumstances, and when he was acting within 
the scope of his normal authority, was binding on his state. The Com- 
mission did not therefore intend, in paragraph 3 of this article, to imply 
that international agreements entered into orally cannot be valid (as to this 
see further par. (10) below). It simply felt, as all the special rapporteurs 
had done, that oral agreements were too remote from the concept of a 
‘treaty’? to make it possible to deal with them in a code on the law of 
treaties, every provision of which almost necessarily has to be worded in 
such a way as to contemplate directly only the written instrument, or else 
assumes the existence of an instrument in written form.?’ 

(b) The other possibility is that there is an instrument in writing, but 
that it does not embody an international agreement, because it is both 
purely unilateral and entirely self-contained—e.g., not part of any complex 


25 An unqualified rule that all instruments embodying international agreements are 
treaties might suggest that all such agreements without exception require ratification 
effected or authorized by the legislature, which is not the case (or alternatively it i3 a 
matter to be determined by the internal law of each individual state). 

26 Series A/B, No. 53, p. 69 et seq. 

27 For instance there cannot be any signature of an oral agreement—or else, ipso facto, 
it becomes a written one. 
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of similar instruments constituting as a whole an agreement. Again, as 
-is made clear in paragraph 4 of this article, the Commission did not wish 
to imply that an instrument such as a unilateral declaration, however one- 
sided, could not create international obligations for the state making it. 
But the question whether it does so or not depends on general principles of 
international law. The Commission simply felt that such declarations 
or other similar instruments could not, for the purposes of the present Code, 
be treated as international agreements, except in the particular cases men- 
tioned in paragraph 3 of the article, namely : (i) where the act or declara- 
tion is part of an interlocking group of similar acts or declarations which, 
taken together, constitute or evidence an agreement; ?8 (i1) where, although 
there is only one declaration, it contains an offer which is subsequently 
accepted or acted on by the states to which it is, either actually or poten- 
tially, addressed. While many of the incidents of the law of treaties would 
be inapplicable to these cases, the Commission felt, on the whole, that an 
international agreement (depending for its effects and interpretation on the 
terms of the declaration or declarations, or other acts or instruments con- 
cerned) would result, and that the case could therefore properly be re- 
garded as a ‘‘treaty case.”’ 


Paragraph 4. 


(10) A sufficient explanation of paragraph 4 results from what has been 
said above in connexion with paragraph 3. The Commission did not, in 
the existing context, wish to express any view as to the legal effect of agree- 
ments not in written form or declarations not constituting agreements. It 
merely wished to bring out the fact that, without prejudice to any such 
question (which must depend on general principles of international law), 
the Code does not purport to cover these cases. At the same time, the 
mere fact that the Code does not do so, in no way implies that no legal force 
or effect attaches in these cases to the acts concerned. The Code simply 
leaves that question entirely open. 


ARTICLE 2 
Meaning of an international agreement 


For the purposes of the present Code, an international agreement (ir- 
respective of its form or designation) means an agreement in written 
form governed by international law and concluded between two or more 
states, or other subjects of international law, possessed of treaty-mak- 
ing capacity. This agreement may be embodied either: 

(a) In a single formal instrument; or 

(b) In two or more related instruments constituting an integral whole. > 


28 An exchange of notes may in a sense be said to constitute an example of this, but 
usually the notes expressly refer to one another. Such an express reference is not how- 
ever essential te constitute an agreement. For instance, any two declarations under the 
tí Optional Clause,’’ accepting the compulsory jurisdiction of the International Court of 
Justice, insofar as they both cover the same disputes or elass of disputes, may be re- 
garded as constituting jointly an agreement to have recourse to the Court in regard to 
the disputes specified, or if a dispute of that class arises between the parties. 
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Commentary 
© OW fhe ariel, 


vinee the Code is to cover all international agreements i witi“ 
3} © rtaininy the title of ‘‘Law of Treaties,” and since it ts accor: i 
dit. lii pareevanh 2 of Article 1 that the term ‘‘treaty’’ is, tor the :. 
vese o’ ihe Code, used as covering all forms of instrument; envee «" 
iyviziw ional ugrcements, it seems necessary in Article 2 tu siete tie ris 
: oE the term ‘international agreement.’’ Thereafter, howeve? iu 
10 ‘er articles), ihe term ‘‘international agreement’’ is not eriploye i. 43 
i. iS used. 


© o: the article. 


< own to and including the words ‘‘an agreement in writter + 

_i°* xt is covered by the comments already made on Article 1. Wo: 

ic: «tt y to give any further explanation of the significance: of t: ic. 
sao- “ls (a) and (b) of the article. Examples of instruments Leloo. > 
o gva class or the other have also already been given (sce pets. 1. 2 
awa. 65, and footnote 24 of the commentary to Article 1). Cevtein cit 
xovress'ons in this article however call for comment. 

5°... governed by international law. ...’’ Sir Hersch Lan. 

wox hod not included this phrase in his corresponding ertic.e d: {vis 
“1. ști ecause, in his view, all treaties were necessarily goveri ed vy 10> 
ai. te law unless the contrary was stated; and he accordingly isei 
wcciat erticle to that eifect. The present special rapporter mu. oe 
wor, reniroducec the phrase, for the reasons stated in paragray.a Y, 1 
‘i ola ed footnotes, of the commentary to the articles of Lis Prst am: “, 
bcia approaches are valid, but the Commission felt that the elemout .. 
uc'vetion to international law was so essential an aspect of a treety -4b 
‘s, ©’ at international agreement—that this should be expressly mot tiore, 
27 y iefinition or description of these terms. Is an agreement biis 
ste’, a Ways or necessarily governed by international law? in omie 977% 
ve-; the agreement, once arrived at, must be carried out; and this © 414 
“cn the rule of customary international law, ‘‘pacta sunt servers,’ | 
“enet to that, however, there may be agreements between states. such a 
ee nis for the aequisition by one government from ancthe. o 
ww - se. for its diplomatic mission in the territory of that governi xv, g 
sins sou e other purely commercial transactions between gover ime ue- -4h 
“clit nts of which may be regulated entirely by the appropriaie syste o 
y vute (le. national, not international) law.’ In such a ease, while th: 
‘1: govorninent misht be internationally accountable to the other fer anv’ 
revel of the undertaking, it would not follow that the basis of the ¿rv 


«+ Yuaroook of the International Law Commission, 1956, Vol. II (U.N. pab, Sor 
Vo: .40'. V. 3, Vol. IT), p. 117, 
i‘ "ler here however, a petitio principii may be involved, for the paetm. +. uol 
‘fu “usr if it is a pactum—-i.c. already an international agreement. 
ow ver, it coul perhaps be said (according to one school of thought) tl at t 
© + wiere international law does govern, but does so by an express reference of 4" 
tir te some system of private law. 
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countability was a breach of an international treaty obligation. The 
matter is clearly not free from doubt, but this was the view to which the 
Commission on the whole inclined, namely, that, while a failure to carry 
out such an undertaking might involve a breach of international law, this 
did not entail the consequence that the undertaking itself, or rather the 
instrument embodying it, was (in the normal sense of the term) a treaty 
or international agreement. While the obligation to carry out the under- 
taking might be an international law obligation, the incidents of its execu- 
tion would not be governed by international law. Without prejudice to the 
existence of the obligation, the Commission felt it preferable to confine 
the notion of an international agreement proper to agreements the actual 
execution of which (as well as the obligation to execute) is governed by 
international law. 

(4) ‘*. . . concluded between two or more states, or other subjects of 
international law, possessed of treaty-making capacity.” If, on the one 
hand, for the reasons given in the preceding paragraph, an agreement be- 
tween states is not necessarily or always an agreement governed by inter- 
national law, on the other hand, an agreement to which only one? of the 
parties Is a state (or other subject of international law, possessed of treaty- 
making capacity )—the other being a private individual or entity—is neces- 
sarily and always not an agreement governed by the law of treaties; be- 
cause, whether or not private individuals and entities are subjects, as op- 
posed (or in addition) to being objects of international law (a question on 
which opinion in the Commission was divided, but which is irrelevant in 
the context), by common consent they do not possess treaty-making ca- 
pacity. Consequently, an agreement between a state and a foreign indi- 
vidual or corporation is not a treaty or international agreement, however 
much it may resemble one superficially. That this is the ease, was implicit 
in the whole attitude of the International Court of Justice in the Anglo- 
Iranian Oil Company case, with reference to the agreement reached between 
the Company and the Iranian Government. The breach of such an agree- 
ment may indeed in certain cireumstances involve a breach of international 
law, but that is another matter. The agreement itself is not a treaty. 

(5) “f. . . states . . . possessed of treaty-making capacity.” The ex- 
pression ‘‘treaty-making capacity’’ qualifies the term ‘‘states’’ as well as 
the phrase ‘‘other subjects of international law.’’ The question of the 
capacity of states to conclude treaties was not, however, one which was fully 
discussed in the Commission during the present session; it will be discussed 
in due course, in connexion with the special rapporteur’s report dealing 
with the essential validity of treaties.*% 

(6) “. . . between states, or other subjects of international law, pos- 
sessed of treaty-making capacity.” Who are these other subjects of inter- 
national law? The obvious case is that of international organizations, 


32 If several states were involved, together with one or more private entities, the iu- 
strument might operate as a treaty purely in the relations between the states parties 
to it. 

33 A/CN.4/115, Art. 8 and the commentary thereto. 
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wh es the United Nations, whose international personality ard tres‘: 
mahin«; capacity was affirmed by the International Court of Justice in t. 
«isc 0° “Reparations for injuries suffered in the service of the Uau: 
Netiors.’’ It will be recollected, however, that, as stated in the intro: 
t on to the present chapter (see par. 10 above), the Commission had desid i 
in 1951 to “‘leave aside, for the moment, the question of ... internaticr 2’ 
o “enizations’’; to ‘‘draft the articles with reference to states oriy”; a °' 
to ‘examine later whether they could be applied to internationa: ¢ ' 
eauiza’ ions as they stood or whether they required modification. It s` 
Hipied by this decision that the case of treaties concluded with o° ortae 
mon tional organizations must be covered by a code on the law o treat th s 
bal iht this should be done at a later stage of the work. At its nee: 7 
siss'on the Commission again considered this matter. It had no usita'i 
in coniirmine the view that the case of treaties concluded with or eta: | 
infern: tional organizations was of the first importance and must br cave 
At the same time it reaffirmed the view that it would be preferable 10 aes 
ihe ma‘ter to a later stage. The topic of the law of treaties is a dificult a1 
complex one. The Commission feels that its main prmeiples and rules « 
most eitectively and certainly be established on the basis of the traditie». 
cese of treaties between states. The case of international organizativus w . 
in any event require a separate study. Thereafter, either the exisin 
articles of the Code must be modified to cover it, or a separate caot v 
deal with that case can be added. 

iT) (t follows that, in the immediate context, the phrase ‘or otber su: 
jecis o` international law, possessed of treaty-making capacity Was ix 
included for the express purpose of covering international organizat or -. 
though it would in fact do so. It was inserted because, in the opinion o: 
the Commission, it always has been a principle of international lew thet 
eniiiies other than states might possess international personality and treat” 
making capacity. An example is afforded by the case of the Papacy, pa - 
ticularly in the period immediately preceding the Lateran Treaty io 182. 
wien the Papacy exercised no territorial sovereignty. The Holy See w- 
nevertheless regarded as possessing international treaty-making cspac.t 
Even now, although there is a Vatican State which is under the territori 
soveleicnty of the Holy See, treaties entered into by the Papacy arc. £. 
veneral, entered into not by reason of territorial sovereignty over ti- 
Vaticar State, but on behalf of the Holy See, which exists separately fro. : 
that state. 

(8) Certain other phrases suggested by one or more of the special 23 
porteurs, but not adopted by the Commission, call for notice: 


as 


(a) ‘*. .. possessed of international personality and treaty-makin: 
eaoacity’’ (Fitzmaurice report). The Commission felt that the esser.tix 
consideration was possession of treaty-making capacity. This involved ir 
ternational personality in the sense that all entities having treaty-makin:: 
vanacity necessarily had international personality. On the other harn. 
it dic not follow that all international persons had treaty-making capacity. 

(h: “A treaty is an agreement... which establishes a relationship unde” 


tow = 9h 
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international law between. the parties thereto’’ (Brierly); ‘‘Treaties are 
agreements between States... mtended to create legal rights and obliga- 
tions of the parties” (Lauterpacht); ‘f... a treaty is an international 
agreement... intended to create rights and obligations, or to establish re- 
lationships, governed by international law” (Fitzmaurice). According to 
the Lauterpacht concept, the key word was ‘‘intended to create... .”’ 
However informal or unusual in character an instrument might be, and 
even if not expressed in normal treaty language, it would nevertheless 
rank as a treaty or international agreement if it was intended to create 
international rights and obligations. On the other hand, instruments 
which, although they might look like treaties, merely contained declara- 
tions of principle or statements of policy, or expressions of opinion, or 
voeux, would not be treaties.** The Commission was inclined, for the 
time being, to feel that this particular matter was probably now adequately 
covered by paragraph 3 of Article 1, as adopted by the Commission, and 
that these particular phrases were not necessary. The Commission further 
felt that, as they stood, and even with the inclusion of the words ‘‘or to 
establish relationships, governed by international law,” they were not 
satisfactory, because they by no means covered every possible case. For 
instance, some treaties did not create rights and obligations but terminated 
them, or modified existing ones, or contained merely interpretative provi- 
sions. Yet few would deny that such instruments were treaties. The 
Commission thought that there were so many possible cases that it would 
in fact be difficult to find any convenient general phrase to cover them all, 
and that it would be better to omit any reference to the objects of the 
agreement. The Commission also thought that the matter was largely 
subsumed in the phrase adopted by it in Article 2 ‘‘. . . an international 
agreement ... means an agreement ... governed by international law 
ONG cee 


FIRST CHAPTER. THE VALIDITY OF TREATIES 
GENERAL ARTICLES 


ARTICLE 3 
Concept of validity 


1. Validity has three aspects—a formal aspect, a substantial aspect 
and a temporal aspect—all of which must be present, both in respect of 
the treaty itself, and in respect of each contracting party. 


84 See the first Lauterpacht report (A/CN.4/63), par. 4 of the commentary to Art. 1. 

35 It should be noticed that the Commission was not attempting to provide a strict 
logieal definition of a treaty or international agreement, but (as the title to Art. 2 
implies) aimed merely at describing its general meaning. In this field, definitions are 
apt to run into difficulties from the standpoint of strict logic. For instance, as regards 
the phrase to which the present footnote relates, it might be objected that it really 
avoids the issue, or only leads to circularity, for it necessitates an enquiry as to (or 
definition of) what agreements are in fact governed by international law. The meaning 
is nevertheless reasonably clear. 
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7, A tieaty is said to have validity in its formal aspect if it fulfils ‘F< 
ccusitions regarding negotiation, conclusion and entry into force, s’ 
out in Part I of the present chapter (Articles ... of the Code).*° 

3. Validity in its substantial aspect denotes those intrinsic aual.tic 
reliztin;; to the treaty-making capacity of the parties, to the reality of <I < 
consen; given by them, and to the nature of the object ci the treziv. 
which ire set out in Part II of the present chapter (Articles ... of tt? 
Code). 

4, Validity in its temporal aspect denotes the situation in which ‘bh: 
treaty, having entered into force, has not been lawfully terminated : . 
onc of che ways set out in Part ITI of the present chapter ‘Articles .. . 
ef ‘he Cede). 


ARTICLE 4 
General conditions of obligatory force 


i. A treaty has obligatory force only if, at the material tine, 
combines all the conditions of validity referred to in the prececin . 
article. 

2. In the case of multilateral treaties, obligatory force for any 371 
ticular state exists only if, in addition to the treaty being valid in. itscl” 
the state concerned has become and still remains a party to it. 


Commentary 


'1 “hese two articles cover in a simplified form the material ¢ miainc 
in aArtizles 10-12 of the first Fitzmaurice report. It was lelt im ‘hb 
Commission (and equally by the special rapporteur) that the latter artic 
did not distinguish quite sufficiently clearly between the coneepis of validit. 
and obl-eatory force, which are of course distinct. For instance, a tresi, 
may be valid in every respect but may, for the time being, not be oblisstrr 
because. although in force, it is subject to a suspensive condition. .: 
turther refinement would be possible, for a treaty may be both velid an 
iu forec, vet not actually be operative. Thus a treaty might orovice the 
it enter; into force on the exchange of ratifications, but if its provisich 
related wholly to the existence of a state of hostilities, they sould not x 
come operative until hostilities occurred. 

(2° In the ease of bilateral treaties, the validity and obligatory force e” 
the trea’ y itself necessarily entails its validity and obligatory fcree ror Let) 
ihe parties to it. But in the case of multilateral treaties, this is not neess 
sarily sc. The treaty itself may be valid, but the participation in it of onv 
of the parties may not be (e.g., because not effected in the manncr prescribe: 
by the treaty). Again, the treaty itself may be in force, but may not b’ 
m foree for an intending party which, e.g., has signed, but not yet ratified it 

‘3: With regard to the concept of validity in its three different aspects. 

®3In t is and the two succeeding paragraphs the numbering of the articles is ne’ 


given, og it iy liable to change, or else has not been determined because the Cominis«'o 
həs vet y t considered the articles concerned. 
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reference may be made to paragraph 14 of the present report. In his 
original articles, the special rapporteur had attempted to furnish a more or 
less precise definition or description of the various aspects of validity. 
The discussion in the Commission, however, indicated that an entirely 
satisfactory phraseology would be difficult to find, and that it would be 
preferable simply to refer to the different parts of the Code in which each 
separate element of validity is dealt with in full detail. Hence the draft- 
ing of paragraphs 2—4 of Article 3. Part I of the topie of validity is not 
fully covered by the articles now presented (see pars. 16 and 17 above). 
The rest of Part I, and Parts II and III, will be taken up later by the 
Commission. 


ARTICLE 5 
The treaty considered as a text and as an international agreement 


i. Subject to the definitions contained in Article 2 of the present Code, 
the term “treaty” is used to denote both the text of the provisions drawn 
up by the negotiating states and the treaty itself as finally accepted and 
in force. 

2. In order that the treaty may exist simply as a text, it is sufficient if 
it has been duly drawn up and authenticated, in the manner provided in 
Part I, Section A below. 

3. In order to be or become an international agreement, the text, so 
drawn up and authenticated, must be accepted as an international agree- 
ment and enter into force in the manner provided for in Part I, Section 
B below. 

4. The treaty-making process may consequently be envisaged as in- 
volving four stages (some of which may, however, in certain cases, take 
place concurrently), namely: 

(a) The drawing up and authentication of the text; 

(b) Provisional acceptance of the text; 

(c) Final acceptance of the text as an international agreement; 

(d} Entry into force of the treaty. 


C ommentary 
Paragraphs 1-8, 


(1) Certain explanations relevant to this article have already been 
given in paragraph 15 of the present report. The article led to prolonged 
discussion in the Commission. While most of the members recognized the 
distinction involved in the first three paragraphs, some members con- 
sidered that misunderstandings might arise if the distinction was formu- 
lated as it had been in the special rapporteur’s text which (to quote the 
principal paragraph) read: 


1. A treaty is both a legal transaction (agreement) and a document 
embodying that transaction. In the latter sense, the treaty evidences 
but does not constitute the agreement. 


At the same time, there can be little doubt that the term ‘‘treaty’’ is con- 


Pa 
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stau. dy even i. strictly speaking, incorrectly—used to refe’ io i 
“reat? at a stage When it is a mere tert, having perhaps not even beo 
sini -d (e.g. in the ease of bilateral negotiations, the delegates establish i e 
text and then refer it to their governments; in the case of an internat (on: 
conference, the text as ‘‘adopted’’—but only as a teat—is ineorpotet:: 
ir tne final act of the conference, or in a resolution of an internation? 
oveanization recommending that member states agree to it as e frea'y 
Kiurihermore, although some members of the Commission felt unable to < 
sccicte the notion of an international agreement from the irstruwue ' 
eohodvinge it (‘the treaty is the agreement’’), others considered that +e 
t1.:ty evidenced the agreement, but that the agreement itself lav ours. v 
‘le treaty (‘‘the treaty shows the agreement the parties have arrived at 
Our diffeulties of wording arose from the possibility that the partis 
isnt sree first, and then reduce their agreement to writing; or they uw 
deuv ip a text first and only give their final agreement to ‘t later. -ò 
eordin¢ly, the first three paragraphs of this article, as finally acopted |. 
tle Commission, are based on the fairly clear distinction betweer the * 
o the treaty, considered purely as a text, and the treaty itself consicc 
vs an instrument to which the parties have given some substantive ac.¢ 
mem, cither provisionally (e.g., by mere signature), or finally tega l. 
sienature followed by ratification). The question of ‘‘authentication’ 
commented on below in connexion with Article 9. 





4 


- 


Poregriph d. 


.2) The Commission feels no doubt that, as a matter of classification, 11 
four stages mentioned in this paragraph all exist, although in practice ‘x< 
or mor? of them may be merged. Thus, in ease of agreements signed ¢- 
the spor, and containing a clause bringing them into force on signature, <' 
four stages take place in one. Similarly, ratification may bring about bo‘ 
stages c) and (d). In order to show, however, that the four stages gi- 
in the abstract, distinct, the following case, a frequent one, may ue note 
At an ternational conference: (a) the delegates draw up the text ù` 2 
convention, which they do not sign or initial but authenticate simply | - 
incorporating it into the final aet of the conference; (b) the eonveniu + 
being s1bject to ratification, and also left open for signature until a certe : 
date, some states subsequently sign it, thereby giving a provisional assec: 
to it as a potential treaty (the mere act of drawing up the text did not impi 
even that); (¢) they subsequently ratify, thereby giving a final assent, Dru. 
this docs not necessarily bring the convention into force, because it may to 
expressly provided that it will come into force only when, say, twenty 
ratificaiions have been deposited; (d) on the deposit of the twentieth vat - 
fication, the treaty comes into force. 


Part J. FORMAL VALIDITY 


(Framing, conclusion and entry into force of treaties) 


Section A. Negotiation, Drawing up and Authentication of the Text 
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ARTICLE 6 
Drawing up and method of adoption of the text 


1. A treaty is drawn up by a process of negotiation which may take 
place either through the diplomatic or some other convenient official 
channel, or at meetings of representatives or at an international con- 
ference. In the case of treaties negotiated under the auspices of an 
international organization, the treaty may be drawn up either at an in- 
ternational conference convened by the organization, or in some organ 
of the organization itself. 

2. Representatives must be duly authorized to carry out the negotia- 
tion, and, except in the cases mentioned in paragraph 3 below, must 
furnish or exhibit credentials to that effect. They need not, however, 
for the purposes of negotiation, be in possession of full powers to sign 
the treaty. 

3. Heads of states and governments and foreign ministers have ex 
officio capacity to negotiate on behalf of their states, and need not 
produce any specific authority to that effect. The same applies to the 
head of a diplomatic mission for the purpose of negotiating a bilateral 
treaty between his state and the state to which he is accredited. 

4, The adoption of the text takes place as follows: 

(a) In the case of bilateral treaties by mutual consent of the parties; 

(b) In the case of treaties negotiated between a restricted group of 
states, by unanimity, unless the negotiating states decide by common 
consent to proceed in some other way; 

(c) In the case of multilateral treaties negotiated at an international 
conference, and subject to sub-paragraph (d) below, by such voting rule 
as the conference may, by a simple majority, decide to adopt; 

(d) In the case of treaties drawn up in an international organization 
or at an international conference convened by an international organiza- 
tion, according to the voting rule, if any, specifically provided for the 
framing of such treaties either by the constitution of the organization or 
by a decision of an organ competent to give it. 


Commentary 
Paragraph 1. 


(1) The first sentence relates to treaties of all kinds, bilateral and multi- 
lateral, between states, and requires no explanation. The second sentence 
also relates to treaties between states, but contemplates only the case of 
multilateral treaties drawn up under the auspices of an international 
organization. It does not, however, follow that (as, for instance, was done 
in the case of the Genocide Convention) ** the treaty must be drawn up by 
or in an actual organ of the organization. Indeed, except in the case of 
certain international organizations whose work consists rather especially 


87 Drawn up in the Sixth Committee of the General Assembly at its Third Session, 
Paris, 1948. 
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i ‘20 framing cf international conventions,*® it is more usual i {ot 

ge-ion to convene a special conference for the purpose, which, cxe 
‘fact that the organization provides the seeretariat sod kes + 
rosir strative arrangements, and that the cost is borne on the Suosi’ 
tos or ‘anization, is to all intents and purposes like an ordinary droi e 
cynJer-nee, Such conferences are frequently not held at tie s at < 
cre nization, and are sometimes attended by states not merhevs | 


towe has been a decision to that effect.” 


bp ^5 
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Parag aph 2. 


2\ This paragraph deals with authority to negotiate, nev avre 1 
©. The two are quite distinct, and the question of authority to ie. 
c- t vith by Article 15. While authority to sign (if possesso n° 
1"7’es ‘ntative at the stage of negotiation) might be held to imply auth: ~ 
t: vee vtiate, the reverse is certainly not the ease, and, as a vencii' c.’ 
e //rtier and specifie authority to sign will be required be ore siza 
cin be affixed. On the other hand, as the second sentence of the varer 
rickes elear, authority to sign need not be in the possession of the ro 
sutat ve at the negotiating stage. For that, it will suffice if he poss: 
ev authority to negotiate or to act as representative. 

(3) The first sentence of the paragraph states the normal rue iin 
cuciifisation. However, what it really means is that states can, 
roeaotiition, refuse to deal with unaceredited representatives «Gi <. 
sicies. and that at an international conference they can refuse io el 
tac ‘o participate, except on a provisional basis pending arrival or 3 
cue’io1 of the necessary authorization. It goes without sayine the: 
tie other negotiating states choose to negotiate with, or allow the part +3 
tion o’ an unaccredited ‘‘representative’’ they can do so, and ihis sa: 
tinus sceurs. In that case, unless the necessary authorizations are cw ` 
teu ly fortheomine, the representative will only be able to initia. is‘: . 
cv sian it ad referendum, as described in the commentary to Art ec 10 
low; end these acts will require to be followed up in due course by 
authorized signature, or by confirmation, as the case may be and as per: 
ii parigraphs 2 and 8 of that article. 


a 


Ki bad 
Ye See eah ha 


{) A general exception to the necessity for authority zo negotiate, ia 
iucrrcd to in paragraph 2 of the present article, is specified in parasta >. 
J. Avthority to negotiate (and, as will be seen later, authority to se `` 
is tnhcrent in the office and function of such persons as heads of states a i 
eoverr ments, and foreign ministers—and also, in the special circumstin:< 


stated in the second sentence of paragraph 3, ambassadors or other he 1 


-+As for instance, the International Labour Organisation. 

-“ Bo h points are exemplified by the Law of the Sea Conference, convene] by vre 
(icu ral Assembly and held at Geneva in 1958, to which a number of states not Mewt, 
o'1 e ‘united Nations were invited and came. 

43 Tht is, pert “rom the special esse mentioned in Art, 15, par. 1 (e). 
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of diplomatic missions, as regards authority to negotiate. In the case 
of foreign ministers, the principle involved ean be illustrated from the 
pronouncement of the Permanent Court of International Justice, already 
referred to (see footnote 26 above), in the Eastern Greenland dispute, in 
which the Court said ** (in relation to a case in which a foreign minister 
had given an oral undertaking, but without producing any express authority 
to do so) that it considered it to be ‘‘.. . beyond all dispute that a reply of 
this nature given by the Minister for Foreign Affairs on behalf of his 
Government in response to a request by the diplomatic representative of a 
foreign power, in regard to a question falling within his province, is bind- 
ing upon the country to which the Minister belongs.’’ * 

(5) As regards the case of an ambassador or other head of diplomatic 
mission negotiating on behalf of his state with the state to which he is 
accredited, the Commission draws attention to Article 3, sub-head (e) of 
its Draft on Diplomatie Intercourse and Immunities,** where it is stated: 
‘‘The functions of a diplomatie mission consist inter alia in... negotiating 
with the Government of the receiving State....’’ In the commentary to 
this article, it was explained that this sub-head described one of the ‘‘classic 
functions of the mission, viz... . negotiating with the Government of the 
receiving State....’’ Clearly, no special authority is necessary for this: 
it would be part of the inherent functions of the head of the mission. 


Paragraph 4. 


(6) This paragraph deals in effect with the voting rule by which the 
text of the treaty is adopted. Neither the term ‘‘adopted’’ nor the ex- 
pression ‘‘The adoption of the text ...’’ denotes, or in any way implies, 
consent of any kind to be bound by this text, or to carry out its provisions. 
These terms relate solely to the framing of the text; but this text will 
eventually become binding on the parties as a treaty only if and when, by 
signature, ratification, or otherwise, they take the necessary steps to that 
end. The mere adoption of the text, and even a vote cast in favour of it 
for that purpose, involves no assurance whatever that these further steps 
will be taken. 

(7) In practice, the question of the voting rule arises mainly in con- 
nexion with the adoption of the texts of multilateral treaties and conven- 
tions. It is obvious that the text of a bilateral treaty can only be adopted 
by the mutual consent of the two states concerned, and that the rule of 
unanimity must also apply in the case of treaties negotiated between a 
small number or a restricted group of states for some specific common 
purpose, unless (though equally by unanimity) they decide on a different 
procedure. Hence sub-paragraphs (a) and (b) of the paragraph. 


41 They would, however, still require specifie full powers to sign any resulting treaty. 

42 Series A/B, No. 53, p. 71. 

43 Italies added by the Commission. 

44 Official Records of the General Assembly, 13th Sess., Supp. No. 9 (A/3859), p. 12; 
see also Yearbook of the International Law Commission, 1958, Vol. II (U.N. pub., 
Sales No.: 58. V. 1, Vol. IT), p. 90. 
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* hs recards general multilateral treaties, there s mans fed bes 
do. 4 hat, historically, and up te the First World War, tac oseni: 
‘is pevailed at most international conferences. Some membe:s of 7! 
ti ntsion felt that this was still the basic rule, unless a contrary d 
Staa do he taken: and that such a contrary decision itself required. i ~” 

‘¢ s: taken nnarnnously, or at any rate without active dissent. | 
Yotrfec out that at conferences, the rules of procedure, includiig tiiti 
res, were frequently adopted without a vote, or subject only te abstcntios 
se ti ot at Jeast tne appearance of unanimity was preserved. [i was Pert: 
» “or out that, even where a conference adopted its voting ruk ont 
je Wy vote ie., in the face of actual contrary votes}, the obou < 
1° cin ify still existed in the sense that the states which had votel re. 

‘] + eu e had the choice either of not participating further, and o1 leu: 
il > -orference, or else of submitting to the rule adopted. If, us oun; 
wi. ly be the vase, they remained, and took part in the wor’ of th ao 
“ersrec on the basis of this rule, they tacitly assented to it. 

©. At the same time, the general feeling in the Commission wes i.: 
ve? it imes the practice at international conferences of adopting t.s 
some k nd of majority vote had become so invariable that it would ves. 
uarcalitie to postulate any other system. A conference could of ecua 
desire o proceed by unanimity, but in the absence of any such d cisi 
most be assumed that it would proceed on the basis of a majority rule. "* 
oriy questions were what majority, and how was the conference to coo 
or tnat majority- 7.¢., did this initial decision itself require to be tiber, 
unaurnrity, or eould it equally be taken by a majority vote. and if so, win: 
majority? 

10° fi relation to these questions, four distinet points of view were w 
amara in the Commission. 

a: According to one view, the Commission should not deal with ʻi 
miter at all, because it was not really a part of the law of treeties, ot: 
belong ad to the subject of the law and procedure of internaticnal v- 
rooonce,, Against this view, it was urged that the treaty-mekine , race. 
wes ‘sssntially a pert of the law of treaties,“ and that the adoptim «2+! 
tex’ wes an essential part of that process. Without it there eouli Iy 
tr aiv, and it was therefore necessary to have rules to govern the qucstiu 1 
of the ¢doption of the text. 

»' According to a second view, a code on the law of treaties should n“ 
ot ty deal with the matter, but should actually specify the majority oy waon 
c1 itcenational conference should adopt its texts. In this connexion. 
vos 90 uted out that although most conferences had adopted their texts t. 
a siup e majority vote, there was a growing tendency to regard a we- 
iLivres ‘ule as preferable. A simple majority rule certainly facilitated tho 


ry 


‘eon, of course, ho argued that the law of treaties presupposes the existe us ot: 
2s.“ ,o id must therefore take its point of departure from the completed treaty ict] 
1 +. This would, however, exclude such matters as signature and its effects, rte: 


uea, gee ssion, reservations, entry into foree, and other matters, all of them troditia: 1 
eecarded as part of the law of treaties. 
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work of the conference; but it often led to the adoption of texts that did not 
command any really wide measure of support, and which consequently 
tended to remain unratified. Some members of the Commission considered 
that a code on treaty law should prescribe a two-thirds rule for the adop- 
tion of texts. 

(c) According to a third view, the code should make no attempt to 
prescribe any particular voting rule, but should simply state that the matter 
was one for decision by the conference. Furthermore, according to this 
view, no attempt should be made to prescribe how the conference would 
reach a decision concerning its substantive voting rule. That too should 
be left to the conference. In reply to objections that this might theoreti- 
cally prevent the conference from ever starting, it was pointed out that, by 
one means or another, conferences always did manage to adopt their rule 
of procedure, including a voting rule. 

(d) The supporters of the fourth view, which eventually prevailed, while 
agreeing with the supporters of the third view that the code should not 
prescribe the voting rule, but should leave this to the decision of the con- 
ference, considered it essential at least to prescribe by what means the 
conference would reach that decision. It might be true that a conference 
would usually reach it somehow, but perhaps only after long procedural 
debates, delaying the start of the substantive work of the conference. Once 
this view had been adopted by the Commission, there was general agree- 
ment that the rule of the simple majority as the basis of the adoption by 
the conference of its rules of procedure, including its substantive voting 
rule, was the only practicable one. The conference’s substantive voting 
rule--z.e., for the adoption of texts, and for taking any other non-pro- 
cedural ** decisions, would then be such as the conference, by a simple 
majority, decided upon. This substantive voting rule might itself be a 
simple majority rule, or it might be two-thirds, or even, theoretically, 
unanimity. 

(11) Sub-paragraph (c) of paragraph 4, in which the result just dis- 
cussed is embodied, is, however, expressed to be ‘‘subject to sub-paragraph 
(d) below.” The latter sub-paragraph deals with the special case of 
treaties drawn up in an international organization, or at conferences con- 
vened by it, where (which is not always the case) either the constitution 
of the organization already prescribes a voting rule for the adoption of the 
texts of such treaties, or there has been a decision by some organ of the 
organization, competent to give it, as to what the voting rule shall be. The 
constitutions of some organizations, such as the International Labour 
Organisation, prescribe in detail the method by which treaties concluded 
under their auspices shall be drawn up. Others do not. However, the 
appropriate organ of the organization, if it is constitutionally empowered 
to do so, may, in deciding to hold or convene a conference, preseribe the 
voting rule in advanee as one of the conditions of holding or convening the 
conference. At the same time, it was pointed out by the Secretary of the 


46 The rule of the simple majority vote for procedural decisions is universally ad- 
mitted; but the discussion here relates to substantive decisions—-in particular those 
leading to the adoption of texts. 


CoP AL Dae) MENIS 


oso. tnat, when the General Assembly of the United New > 
7o Lo conrerenee, what normally occurred was that the Secretaviet o? 
uc i ition with the groups and interests mainly concerned, dr v 
e+, Seal or draft rules of procedure, including a sugested vo'! 
{i pyje by the conference itself. But it was left to the con co ' 
a ¢ ho sucecsicd rule on a definitive basis, or else to s1bstitut: i 
‘. fat pleas d. 


ARTICLE 7 
Elements of the text 


} is not a juridical requirement of the text of a treaty that it s x. 
c vali any particular rubric, such as a preamble or conclusion, © o. 
3 :ccia clause. 

` I owever, in addition to a statement of its purpose and aniad:::’ | 
c the parties, provisions normally found in the text of a treaty ar: iu ’ 
cticeining the date and method of the entry into force of <be ieu 
cco m nner of participation of the parties, the period of its duration, < 
o.1.ir ‘crmal and procedural matters. 

2, I: those cases where a treaty provides expressly that it stall s 
mrii open for signature, or provides for ratification, accession, i: 
cot.urce, coming into force, termination or denunciation, or eny e" 
mince affecting the operation of the treaty, it should indicate the mari 
it vh ch these processes are to be carried out and the requiste cor 
munications to the interested states which are to be made. 


Commentary 


As the opening words of paragraph 2 of this artiele inply i èc 
exscatiil elements that must be found in the text of a treaty for 1 tu «x y 
a- sie, are a statement of its purpose (te. its substantive content) «| 
a : ind eation in some form of who are the parties to it. Other eb uses v 
b+, anl indeed, in general are, usual and often desirable. 13i 
ans. 1¢> wold not affect the legal validity of the treaty which, th: 
esa] consist merely of several lines written on a sheet of peoor, in 
ro as clear that this represented or embodied an agreement bewween i 
nariies to it. Thus, while there is a good deal to be feuncl ia juricie 
Licvat ue, and elsewhere, about the various parts of a treaty, formol ¢lars + 
+ ves de style, ete., and while there is a great deal of law remarc iis tw 
e cise: and their effects, assuming they are present in any given cas. ir 
mvs ’e Is not itself an actual legal necessity. It may at first steht seco 
s vaneg» that clauses which figure so prominently in many treaty instrumer <s 
should not do so in any way as a legal necessity. But if the question ‘> 
asad whether their absence can render the treaty actually invalid, t-c 
cwe must clearly be in the negative. The treaty would still be a teess 
yom f them, if what it did contain had been duly consented to by i 
pE 

2) Such is the legal position intended to be reflected by paragraph i -` 
artele 7. But this paragraph is not, of course, intended to haply ‘t> 
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a preamble, a formal conclusion, and other special clauses, should not 
figure in treaties, or that they will not produce their due legal effect when- 
ever they are present. What the paragraph implies is that it is for the 
parties to decide whether to include these elements or not, but that failure 
to do so will not affect the validity of the treaty as such. As to the legal 
effects of such parts or provisions of a treaty, this is a matter of the rules of 
treaty interpretation, and of other rules contained in later parts of the 
Code. 

(3) On the other hand, if not a legal necessity, it is certainly preferable 
that treaties should contain formal clauses, or at least indications, on a 
number of matters affecting the mechanics of the treaty, such as the neces- 
sity or otherwise of ratification, the method of entry into force, the dura- 
tion of the treaty (if not intended to be of indefinite duration), the method 
of its termination, etc. This is true not merely of treaties stricto sensu, 
but also of less formal instruments, even if to a somewhat diminished 
extent,*7 and on the basis of a rather different method of indication.*® 
The absence of such provisions, or indications, will not invalidate the 
treaty, but it may lead to mechanical difficulties, to difficulties in the ap- 
plication of the treaty, and to disputes between the parties that can perhaps 
only be resolved by reference to an international tribunal. Accordingly, 
paragraph 2 of the article, by stating that provision for such matters is 
usual, is also intended to suggest that it is desirable. 

(4) The final paragraph is consequential, but relates mainly to the case 
of the plurilateral or multilateral treaty. The operation of such treaties 
is greatly facilitated if they contain (though this could, of course, equally 
well be done by some ancillary protocol) a provision naming the govern- 
ment of one of the parties, or the secretariat of some international or- 
ganization, as constituting the treaty’s ‘‘headquarters,’’ at the seat of 
which it will remain open for signature; with whom instruments of 
ratification are to be deposited ; to whom other notifications—such as notices 
of denunciation—may be sent; and by whom the receipt of such instru- 
ments and notifications, and any other relevant information, will be com- 
municated to the other parties or interested states. 


ARTICLE 8 
Legal consequences of drawing up the text 


1. Participation in a negotiation or an international conference, even 
where texts have been adopted by unanimity, does not involve any 
obligation to accept the text or to carry out its provisions. 

2. This does not, however, affect such obligations as any participant 
in the negotiation may have according to general principles of inter- 


47 It is less important only because, in the case of these instruments, it is easier to 
infer with reasonable certainty what the intention is. Thus it is fairly clear that unless 
something different is indicated, an exchange of notes takes effect on the date of ex- 
change, whether this is stated or not. 

48 That is to say, less use is made of formal clauses specifically devoted to providing 
for ratification, entry into force, duration, ete., and more is left to the play of inference 
or indirect indication. 
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nr. onal law to refrain for the time being from taking ary aruon 
nus it frustrate or adversely affect the purpose of the negotiaticu, 
prevert the treaty producing its intended effect if and wnen it con . 
into ferce. 


Commentary 


1) The title of this article may be slightly elliptical, because ibe re 
lecal consequence mvolved is that there are no direct or positive ket’ 
e seq senees of merely drawing up the text of a treaty—-and it is «: 

‘> ance to the success of the negotiating process that this should ne ens. y 

1 rs ood. Even the unanimous adoption of a text—provided it s © < 
a tedi as anything more than a simple text—involves no obh vtin- 
pic ne finally bound by the text as a treaty; still less (at that stasc 
culey out its provisions. The same applies where, at an internetita 
eovxoronee, texts are adopted by a majority vote. Tke states o + 
ibe icri y are no more bound than are those whose delegations votec: avat™ 
Bxr classes are equally entitled to accept (i.e. become bound by 

tr -aty eventually ; but neither is obliged to do so, or, in the mea time. 
cerry Cut its provisions. There is a clear distinction between a text th. ¢ 
nists only as a tert, which the negotiating states may or may not proe a 
tc sizn ratify or otherwise become bound by, and a text which, threes. 
treso p’ocesses, becomes an international agreement. Further observatis 
or tiis matter are contained in paragraph (1) of the commentary to Aw: ¢ 
9 adove and in paragraph (6) of the commentary to Article 6. 

(2) o much for the direct legal consequences—or rather, the lack « 
thesn--- with reference to the drawing up of the text. Many members « 
the Corimission, however, felt that it might be misleading to imply ii: 
there Were no legal consequences at all. For instance, states which bss 
petticipated in a negotiation at which the text of a treaty has been dras 
up ecrtainly have a right to sign the treaty, although this right docs ic: 
uecessarily or always derive from the participation as such. Brit ‘h 
questior. of the right to sign is dealt with in a separate article (ses Art + 
17 and commentary thereto). Furthermore, a number of the mew’, « 
th. Corimission considered that, while participation in a negotiation, + i 
in the drawing up of a text, did not involve any positive obligations c 
the states concerned, it did, or might, involve a negative obligation al i 
diicren* kind; namely, for the time being, and pending eventual sirme 
tu e, et:-—-or for a reasonable time within which the further steps wh ¢ 
weuld tring the treaty into force could be taken, if the parties decided 1 
do so—o refrain from any action that might frustrate the whole ncgotie 
tion by ‘mperilling the objects of the treaty. An example which was giver, 
and which, if not very likely to occur in practice, nevertheless aptly il 
lustrates the point involved, was the possibility that, a treaty havin bcs" 
deann 1p between two states for the cession by one to the other of ccrtais 
tor “tor,” (in return for a specified compensation), the ceding state migat 
eroro eny further step could be taken, destroy installations and othe 
oh, ceis cf value in the territory—yet claim that, as the territory itself eoutd 
es s.icu, still be transferred, the purpose of the negotiation remained intr 4 
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(3) Some members of the Commission felt that, while a certain obliga- 
tion to refrain from this type of behaviour might result from actual 
signature of a treaty, it could not result from merely drawing up the text. 
A state’s freedom of action could not, as a matter of law, be affected or 
limited simply by participation in a negotiation. Even if the state had 
elven some assent, it would only have assented to the text as a text, and not 
in any way (even provisionally) as a treaty. In such circumstances, the 
suggested behaviour could not be illegal, though it might be lacking im 
morality or political good sense. The members of the Commission who took 
this view also felt the case lacked reality. In the face of sueh behaviour, 
the treaty would evidently not be signed, or would not be ratified. Still, 
the other party would be no worse off than if the negotiation had not taken 
place at all. Since no state having participated in the drawing up of a 
text was, on that account, bound to sign it, the suggested behaviour would 
simply be the equivalent (or evidence) of a decision not to sign. 

_(4) These views were not shared by certain other members of the Com- 
mission who felt that, particularly in the case of general multilateral con- 
ventions left open for signature for a period of months, some kind of obliga- 
tion did rest on the negotiating states, particularly those which had voted 
in favour of the text as a text, to refrain from action which would alter the 
status quo in such a way that states eventually signing would find them- 
selves obliged to do so against the background of a different situation of 
fact from that which existed when the treaty was first opened for signature. 
It was immaterial whether this obligation sprang from the general prin- 
ciple of good faith, the doctrine of abuse of rights, or from a rule implied 
by the general international Jaw of treaties—as to which, opinions differed 
somewhat amongst the members of the Commission holding this basie view. 

(5) In these circumstances, the Commission eventually decided on the 
course reflected in paragraph 2 of Article 8. This paragraph is intended 
to leave the question entirely open. Admittedly it implies that an obliga- 
tion of the kind specified may exist. It does not denote that it does exist. 
This is left to be determined on the basis of general principles of interna- 
tional law, and without prejudice to what the result of such a determina- 
tion might be. 

(6) Supposing, however, that such an obligation exists (though, as just 
stated, this point remains quite open), then the words ‘‘for the time being”? 
would indicate that it is not of indefinite duration. How long it would 
last, would depend on the circumstances of the particular case and could 
hardly be specified precisely. But the obligation could clearly not last 
beyond such time as was reasonably necessary in orcler to enable the 
negotiating states to decide on their attitude in relation to the treaty. 


ARTICLE 9 
Authentication of the text 


1. Unless other means are prescribed in the text itself or specially 
agreed upon by the negotiating states, the text of a treaty as finally 
drawn up may be authenticated in any of the following ways: 
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(a) Initialling of the text on behalf of the negotiating states; 

(b) Incorporation of the text in the Final Act of the conference at 
which it was drawn up; 

(c) Incorporation of the text in a resolution of an organ of an inter- 
national organization, or such other means as may be provided for by 
the constitution of that organization. 

2. In addition, signature of the text on behalf of the negotiating states 
(whether full signature or signature ad referendum), apart from such 
effects as it may produce by virtue of Articles ... of the present code,” 
also authenticates the text in all cases in which this has not already been 
carried out in one of the ways referred to in paragraph 1. 

3. Once authenticated as provided for in paragraphs 1 and 2 of the 
present article, the text is final. 


Commentary 


(1) What is meant by the authentication of the text? And why is 
“authentication” necessary? It will be simplest to begin with the second 
of these two questions. In answering it, an answer will automatically b- 
given to the first. Authentication is necessary in order that, before the 
negotiating states are called upon to decide whether they will become 
parties to the treaty or not—or in some cases before they are called upou 
to decide whether they will even sign it, as an act of provisional consent 
to the treaty—-they may know once and for all, finally and definitively, 
what is the text of the treaty which, if they take these decisions, they will 
be signing or becoming parties to. It is clear that such steps as signature, 
ratification, accession, bringing into force, etc., can only take place on the 
basis of a text the terms of which have been settled, and are not open to 
change. There must come a point, therefore, at which the process of 
negotiation or discussion is halted, and the text which the parties have, as 
a text, agreed (or, at an international conference adopted by a majority 
vote) is established as being the text of the proposed treaty. Whether the 
states concerned will eventually become bound by this treaty is, of course, 
another matter, and remains quite open. None are committed at thai 
stage. But if they are eventually to become bound, they must have, as 
the basis of any further action, a final text not susceptible of alteration. 

(2) It is accordingly necessary to have some means whereby the text, 
when ultimately settled, can be registered and recorded in such a manner 
that its status as being the finally agreed text (2e¢., as being what has been 
agreed on as a text) is not open to question or challenge. This process is 
known as authentication, and authentication therefore consists in some act 
or procedure which as it were certifies and establishes that ‘‘this text is the 
correct ‘and the only correct) and authentic text.’’ 

(3) It may be asked, is it then impossible to change an established text, 
should the parties have further thoughts, so long at any rate as it has not 
been signed? The answer is that it is not impossible, but that once a 


49 The numbering is left blank as the Commission has not yet considered all the article: 
involved. 
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recognized procedure of authentication has been carried out in relation to 
a text, any subsequent alteration of it results not merely in an amended 
text, but in a new text, which will then itself require authentication or 
re-authentication in some way. This can best be illustrated in relation to 
those cases where signature is itself the method of authentication, t.e., 
where the text has not already been authenticated in any other way (until 
fairly recently signature was indeed the normal method of authentication 
though it no longer always is so). In such a case, changes effected after 
signature would require the text to be re-signed or re-initialled, or a new 
text to be drawn up and signed; or alternatively, a separate protocol 
registering and authenticating the changes would have to be drawn up and 
signed. In general, no changes could be made to the original signed text 
or signature copy itself, for then the parties would be on record as having 
signed a text different from the one which, at the actual date of signature, 
they did sign. If changes are made on the original signed text or sig- 
nature copy, they would themselves require to be signed or initialled, and 
dated. The document as a whole would then stand authenticated as the 
actual text of the treaty. But final establishment of the text at some point 
there must be, and, in order to register and stabilize this text as the basis 
for ratification (where necessary) and entry into force, there must be an 
eventual authentication of it in its final form by some recognized method. 

(4) The same considerations apply, mutatis mutandis, and perhaps even 
more obviously, where authentication of the original text has taken place, 
not by signature but, e.g., by embodiment of the text in the final act of a 
conference, or in a resolution of an organ of an international organiza- 
tion." Any subsequent alteration of it would result in a new text, itself 
requiring authentication by the same or some other recognized means. 

(5) It has now been stated what authentication is, and why it is neces- 
sary. It next becomes pertinent to ask why the concept of authentication 
has until recently remained largely unrecognized as a definite, separate, 
and necessary part of the treaty-making process. The explanation les in 
the fact that in the past, and apart from the possibility of initialling and 
signature ad referendum, signature was the normal method of authenticat- 
ing a text, but that signature invariably had and has a further and much 
more important aspect. It not only establishes what the text is (assuming 
that this has not already been done in some other way, as indicated in 
paragraph 1 of Article 9), but also operates as a provisional consent to be 


50 See the text of Art. 9, and see further below, where it is explained that the other 
aspects and effects of signature have tended to mask its authenticating aspect. 

51 The practice of the United Nations for purposes of authentication is to use the 
latter two methods specified in par. 1 of Art. 9, rather than the first alternative of 
initialling. The custom of initialling has never been used in the United Nations for the 
purposes of authenticating the text of a multilateral convention. Initialling for the 
purposes of authentication has been supplanted, in the more institutionalized treaty- 
making processes of the United Nations, by such standard machinery as the recorded 
vote on a resolution embodying or incorporating the text, or by incorporation into a 
final act. As stated in par. (4) of the above commentary, any subsequent alteration 
of a text authenticated by these means would be, in effect, the drawing up,of a new 
text, itself requiring authentication by the same or other recognized means. 
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4 v {his test as an international agreement—or cven «in thos: cess. 
eto. 0 1x¢ehaners of notes—where no ratification is necessary) os oie. 
epova The authenticating aspect of signature is consequcatly rirst.. 
Wt + ¢ Jierges in or beeomes absorbed by its consent aspect. Ts t 
ars o1 ceh ceases. indistinguishable, except conceptually. Bat even n% 
“est. 4} «iistinction existed, and could elearly be seen where, e.g th ton 
ses su oly initialled (a purely authenticating act), signature tak:ue pln 
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ia “onelusion, Professor Brierly accordingly said that 


Ir the light of the developments referred to, it is thought useful tc 
“mpasize in the present draft the distinction between signature of 
‘he exts of treaties as a means of mere authentication and signature 


v: Ycartook of the International Law Commission, 1950, Vol. IT (U.N. pub., Sib- 
ve W957 V. 3, Vol. II), pp. 233 234. 
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as the process, or part of the process, whereby a State or international 
organization accepts a treaty as obligatory; considered as a means of 
authentication, signature of negotiators is but one such means, though 
of course still that which is most common. 


(6) In the light of the foregoing explanations and examples, it is not 
necessary to say much more by way of comment on paragraph 1 of the 
present Article 9, while paragraph 3 has equally been fully covered. In 
this last paragraph, the word ‘‘final’’ is used in the sense that any change 
subsequent to authentication results in a new text, itself requiring au- 
thentication. With regard to paragraph 2, the reasons why signature 
has not been specified amongst the methods of authentication listed in 
paragraph 1 are first, that these latter acts are always (or almost always) ë? 
acts of authentication, whereas, as already explained, signature may or may 
not be; and secondly, that these acts are (in this immediate context) acts 
only of authentication ; whereas signature, even where it authenticates, has 
a further and more important aspect (to use Professor Brierly’s phrase) as 
being at least ‘‘part of the process whereby a state ... accepts a treaty as 
obligatory. ...’’ For these reasons it seemed desirable to separate signa- 
ture from the other acts concerned, and to deal with it in a different 
paragraph. 

(7) The present special rapporteur had also included in his correspond- 
ing article a provision to the effect that sealing—a practice commonly re- 
sorted to in the past, whereby delegates affixed their seals, as well as their 
signatures, to the treaty—was not necessary to its authentication or formal 
validity, even if the treaty contained the common-form recital “*. . . have 
signed the present treaty and have affixed thereto their seals.” The Com- 
mission thought it would suffice to mention this matter in the commentary. 


ARTICLE 10 
Initialling and signature ad referendum, as acts authenticating the text 


1, The text of a treaty may be signed or initiallecd. If signed, the 
signature may be outright (full signature), or ad referendum to the gov- 
ernment concerned, by the addition of those words, or an equivalent 
formula, to the signature. The incidents and legal effects of full sig- 
nature are set out in Articles ...°* of the present Code. 

2. Initialling, except where it is carried out by heads of state or of 
government or by ministers of foreign affairs with the intention that it 
shall operate as a signature, can only have effect as an authentication of 
the text. If initialling is to be followed by signature, this must be 
carried out as a separate act, the legal effects of which will date only 
from the day of such signature. 

3. Signature ad referendum may be converted into a full signature by 
a subsequent confirmation on the part of the government concerned. In 


53 Theoretically, a treaty might only after authentication by signature, be embodied 
in a resolution of an international organization and be recommended for accession by 
members not having signed it. Professor Brierly mentions such a possibility. 

54 See footnote 49. 
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resorted to in some of these cases, but at the present time is probably em- 
ployed mainly on actual governmental instructions in cases where the 
government wishes to perform some act in relation to the text, but is un- 
willing to be committed to giving it even the provisional consent that a 
full signature would imply. 


Section B. Conclusion of and Participation in the Treaty 
and Its Entry into Force 


Note. The following articles would be preceded by certain articles not 
yet taken up by the Commission (see par. 17 of the present report). 


ARTICLE 14 
Function of signature 


In addition to authenticating the text where this has not been done 
in some other way, as provided in Article 9, signature operates as a 
provisional consent to the text, as constituting an international agree- 
ment, in those cases where it is subject to ratification; and as a final 
consent in those cases where the treaty comes into force on signature, 
as provided in Article... .57 


ARTICLE 15 
Authority to sign 


i. Signature can only be effected: 

(a) By a person having capacity ex officio to bind the state by virtue 
of his position or office as head of state or government, or minister of 
foreign affairs; 

(b) Under a full-power issued to the representative concerned. 

2. Full-powers must be in appropriate form, and must emanate from 
the competent authority in the state concerned. In cases where trans- 
mission of full-powers is delayed, a telegraphic authority, or a letter from 
the head of the diplomatic mission of the country concerned in the coun- 
try of negotiation, may be accepted, subject to eventual production of 
the full-powers. 


Commentary 
Article 14. 


(1) No special commentary is necessary on Article 14, since the points 
involved have already been fully covered in connexion with material con- 
tained in earlier articles (see in particular paragraph (1) of the com- 
mentary to Articles 5 and 8 respectively). Signature as an act that, per 
se, brings the treaty into force, is dealt with in Article ... below,5’ and the 
commentary thereto. 


57 See footnote 49. 
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indicate the person to whom it is issued and on whose part signature is 
authorized. Requirement (a) is specified in paragraph 2 of Article 15. 
The Commission thought that requirements (b) and (c) were sufficiently 
covered by the words ‘‘Full powers must be in appropriate form... .’’ 
These words would also cover the question of whether the full-powers must 
be in ‘‘heads of states,’’ or ‘‘governmental’’ form—a matter which must 
depend on the form of the treaty itself, and on the constitutional practice 
of the state concerned. 

(6) The second sentence of paragraph 2 recognizes a practice of fairly 
recent development and of considerable utility. It should render initialling 
and signature ad referendum unnecessary, save in exceptional circum- 
stances or as deliberate acts (see par. (4) of the commentary to Article 
10). It goes without saying that if the promised full powers do not in 
due course arrive, the signature admitted on the basis of the telegraphic 
authority has no effect, and must be considered null and void. 

(7) Most formal treaty instruments contain recitals, which may take 
various forms, indicating that the persons signing it are authorized to do so. 
Thus, at the end of the preamble it may be stated that certain (named) 
persons have been appointed as the plenipotentiaries of the parties and 
that these persons ‘‘having exchanged [or ‘‘exhibited’’] their full powers 
found in good and due form,® have agreed as follows:—’’ (or some such 
formula). Alternatively (or sometimes in addition), there may be a 
phrase at the end of the treaty which runs ‘‘In witness whereof, the under- 
signed, being duly authorized to that effect, have signed the present treaty.’” 
A variant of this is ‘‘In witness whereof the undersigned Plenipotentiaries 
have signed, etc.” Tere, the term ‘‘Plenipotentiaries,’’ and the use of the 
capital ‘‘P,’’ has been considered as acknowledging the existence of the 
necessary authority to sign—otherwise those concerned would not be 
‘*Plenipotentiaries,’’ which translated means, precisely, ‘‘fully empowered 
persons. ”’ l 

(8) Nevertheless, however desirable it may be, and is, that treaty in- 
struments purporting to be of a formal character should contain recitals of 
this kind, and however customary they may be in the case of such instru- 
ments, it cannot be contended that they are in any way essential. So long 
as the necessary full powers exist, and are on record, the signature will be 
valid, whether or not these recitals appear in the treaty. 


ARTICLE 16 
Time and place of signature 


Signature takes place on the occasion of the conclusion of the negotia- 
tion or of the meeting or conference at which the text has been drawn 


60 In bilateral or other restricted negotiations, the full-powers will normally be ex- 
amined by the protocol or treaty departments or sections of the respective foreign min- 
istries or embassies, In the case of international conferences, a credentials committee 
will be set up, or else the examination will be entrusted to the secretariat or bureau of 
the conference, 
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treaty which ‘signature implies. These preoccupations can most easily be 
met by leaving the treaty open for signature at the seat of the ‘‘headquar- 
ters’’ government or international organization. It can then be signed by 
any person producing a valid full-power to do so, such as the diplomatic or 
permanent representative of the signing state at the seat in question, or 
by a foreign minister or other authorized person present there, or having 
gone specially for the purpose. 


ARTICLE 17 
The tight to sign 


1. In the case of bilateral treaties, and of plurilateral treaties negotiated 
between a regional or other restricted number or group of states, the 
right to sign is necessarily restricted to the negotiating states, and to 
such other states as, by the terms of the treaty or otherwise, they may 
admit to signature. 

2. In the case of general multilateral treaties, the right to sign is 
governed by the following rules: 

(a) Subject to sub-paragraph (b), every state invited to participate 
in the negotiation or attend the conference at which the treaty is drawn 
up has the right to sign the treaty; 

(b) Where the treaty specifies the states or categories of states which 
are entitled to sign it, only those states or categories of states can sign; 

(c) Where the treaty does not contain any provision on the matter, 
and is still open for signature, then signature by states other than those 
referred to in sub-paragraph (a) above can take place with the consent 
of two-thirds of the parties to it if the treaty is in force, or, if the treaty is 
not in force, by consent of two-thirds of the negotiating states. 


Commentary 


(1) This article was the occasion of a discussion in the Commission as to 
the existence or otherwise of any basic general right to participate in 
treaties. This, of course, is quite a different question from that of treaty- 
making capacity. The issue it involves is whether a state can have a right 
to insist on becoming a party to a particular treaty. It arises with special 
reference to the question of participation in multilateral treaties or con- 
ventions of general interest, or which create norms of general international 
law. Some members of the Commission felt that the Code should contain 
a provision which, without going into the particular methods by which 
participation might take place, would state the general principles govern- 
ing the question of participation in multilateral treaties of a general 
character, and of what rights, if any, in that connexion, might exist. The 
special rapporteur, on the other hand, pointed out that the scheme of his 
draft in this respect was based on the fact that any right of participation 
that might exist must always, in order to be effective, be exercised through 
some conerete means or method. Only where some means or method of 
participation existed could it take place. States might, according to the 
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(5) The decision taken by the Commission on the second of these ques- 
tions (see par. (9) below), made a decision on the first strictly unnecessary 
at the present stage; nor was one taken. Nevertheless some account of 
the views put forward on the first question is desirable. It was generally 
agreed that no problem could arise with reference to bilateral treaties, or 
treaties (e.g., of a regional character) negotiated between a restricted 
number or group of states. Participation in all such treaties was neces- 
sarily limited in principle to the states immediately concerned. No other 
state could claim a right of participation, or in fact participate without 
the consent of these states. The problem was therefore confined to gen- 
eral multilateral treaties or conventions, and, even so, not necessarily all of 
them, for it was only in relation to such as could be said to be of ‘‘ general 
interest to all states,’’ or intended to create norms of general international 
law, that it was suggested that international law did, or should, postulate 
an inherent right of participation for every state. Some members of the 
Commission considered that in relation to these kinds of multilateral treaties 
such a right should.be postulated—on the ground that it was for the general 
good that all states should become parties to such treaties, and further, that 
in a world community of states, no state should be excluded from participa- 
tion in treaties of this character. 

(6) Other members of the Commission, who did not share this view, 
pointed out that, even if it were to be admitted in principle, great practical 
difficulties would arise in putting it into effect. Hither a treaty of this 
kind made provision for the states or category of states to be admitted to 
participation, or it did not. If it did not—~.e., if it did not either expressly 
or by implication exclude any state, then there was no problem. Any 
state could participate by taking the prescribed steps. If, on the other 
hand, the treaty contained some limitation, then it was virtually impossible 
to admit that a state not covered could, by pleading an alleged inherent 
right, insist on participation, thus overriding the wishes and intentions of 
the framers of the treaty, as expressed in it. 

(7) It was pointed out that the real problem arose at the antecedent 
stage of who were to be the ‘‘framers of the treaty’’—in short, who was 
to be invited to the conference at which the treaty was drawn up? But as 
a rule, participation in the conference (or the right to participate, whether 
exercised or not) normally determined the right of participation in the 
treaty. If the eventual treaty did not limit the class of participants, then 
again there was no problem. If, however, it. did, it would usually be 
found that the designated class was the same as that invited to the con- 
ference. Insofar as there was a problem, therefore, it could only be dealt 
with at the pre-invitation stage. It could not be met by overriding the 
express provisions of the treaty about participation, which indeed would 
not be juridically possible. 

(8) A further point which was made was that any inherent right of 
participation, if admitted, would give rise to serious difficulties in relation 
to the recognition or non-recognition of states or governments. Even 
though the mere fact that a state was a party to a multilateral treaty did 
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too isli evo o recognition of that state or its sovo naut Dy 
aes Peyeriiehss serious political and other problems we ild ar 
Moet a ‘oa treaty found themselves obliged to admit as a purty «tates o 
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{ I owever, gs stated above, the Commission did not take a ical d! 
iO” cu he stojevt because, in relation to the second of the mein eos | 
ime i ond in paragraph (4), it decided, in view of the comp! ities os 43 
ue ‘cr, o deier consideration of a general article about partic pation u’ 
“to atlieles on the right to sign, to accede, ete., had been i raftec, ¢ 
‘ten *o ‘ousider whether any general article about participation wes ges > 
ap or lesirable, ond if so, what its contents should be. It thus cestuc 

o oo he present Article 17 to the right to sign; but the quest ors 
alog ia paragraphs (5) to (8) above may, of course, come up latr 
xo vxin With accession. 

©} The same decision equally disposed, for the time bangs, m ii 
‘hie? mun question mentioned in paragraph (4) above, namely. ike io 
vieo pew state wich wants to become a party to an old treaty ^- 
Comision thought that, although this matter was important and n usi : 
deat wth, it was mainly a question of accession and belonge | more pe 
“etierly there. It was pointed out that the dimensions of he poo! 
wero In practice slight. Most general treaties of the kind involvea i“ 
aecessio 1 clauses. The problem arises only in the case of the older tices. 
wE el ace no longer open for signature and which either ¿o pot exper... 
provide for accession or which, lke the Hague Conventions of 1:09 on 
“957 eoicernmeg ihe Pacifie Settlement of International Disoutes or in 
beresloia Conventions of 1921, contain an accession clause amring ¢ 
richt of aeeession to certain states (but see par. (12) below). 

11) In the light of the foregoing observations, the ectial terms i 
Aricie iT need little more by way of comment. Paragraph 1 +3 comole: r 
vavered by what has been said, and so is paragraph 2 (b). With refs 
ive ta oaraeraph 2 (a), the Commission felt that where a stete be hen 
“wed to attend a general international negotiation or coniercace, ir 
“ere lact that, possibly for good reason, it had not accepted, or hid igr” 
‘vetin l, should not prevent it from signing, 1f, on studying 11¢ csuka s 
‘he neeotiation or conference, it felt disposed to do so. 

i?) With reference to paragraph 2 (c), it is clear that where the treet. 
s > * kft open ior signature, states which did not sign on the occasion ¢ 
‘h: sigrature cannot do so afterwards (see pars. (2) and (3) cha 
“Ys ce, however, the treaty remains open for signature, the question mis’ 
os. Of Nenature by a state not included amongst the sub-paragraph (e 
caceory of states, Le., those Invited to participate in the negotialior o 
‘or’ emee, In principle, such a state could not sign. But in view cf th> 
Wasi dlty that a new state wanting to sign might have atiamec indi 
co bee after the close of the negotiation or conference, but while ih 
tasty vas still open for signature, the Commission thought that the r 
sikilty of enabling it to sign should be specially provided for, and sisie 
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ture should be admitted if two-thirds of the states entitled to a voice in the 
matter consented. As to who these states were or should be, two pos- 
sibilities existed. The treaty might be in force even though still open for 
signature (e.g., if open for signature indefinitely). In that case, it would 
seem that the right to admit signature by a state not having an original 
right to sign should be confined to actual parties to the treaty; but this 
is not quite certain, because they might at the given moment be very 
few. The other case is where the treaty is not yet in force. In that 
event, it would seem that the right should extend to all the negotiating 
(and not merely to the signatory) states, but not to states invited to 
the negotiation or conference but which did not attend. Here again 
(in those cases where the treaty remains open for signature indefinitely) 
there is room for doubt as regards the position of negotiating states 
which have delayed signature for so long that it 1s a reasonable in- 
ference that they do not intend ever to become signatories. Their right 
to a voice in the matter would then become questionable. To meet these 
uncertainties, however, a considerable elaboration of the article would be 
necessary, and the Commission did not think it necessary to undertake 
this at the present stage. 

[Note. In order to complete the topice of signature, before proceeding to 
that of ratification, the Commission will have to consider Articles 29 and 
30 in the special rapporteur’s text, which it has not yet reached (see par. 17 
of the present report).] 


CHAPTER IIT 
CONSULAR INTERCOURSE AND IMMUNITIES 
I. INTRODUCTION 


21. At its first session, in 1949, the International Law Commission drew 
up a provisional list of fourteen topics the codification of which it con- 
sidered necessary or desirable. On this list was the subject of ‘‘ Consular 
intercourse and immunities,’’ but the Commission did not include this 
subject among those to which it accorded priority. 

22. At its seventh session, in 1955, the Commission decided to begin 
the study of this topic and appointed Mr. Jaroslav Yourek as special 
rapporteur.* 

23. In the autumn of 1955 the special rapporteur, wishing to ascertain 
the views of the members of the Commission on certain points, sent them a 
questionnaire on the matter. 

24, The subject of ‘‘Consular intercourse and immunities’’ was placed 
on the agenda for the eighth session of the Commission, which devoted two 
meetings to a brief exchange of views on certain points made in a paper 


63 Official Records of the General Assembly, 4th Sess., Supp. No. 10 (A/925), pars. 
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64 Ibid., 10th Sess., Supp. No. 9 (A/2934), par. 34. 
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submitted by the special rapporteur. The special rapporteur was re- 
quested to continue his work in the light of the debate. 

25. The topic was retained on the agenda for the Commission's ninth 
session. The special rapporteur submitted a report (A/CN.4/108), but 
in view of its work on other topies, the Commission was unable to examine 
this report.® 

26. The Commission began discussion of the report towards the end of 
its tenth session, in 1958. After an introductory exposé by the special 
rapporteur, followed by an exchange of views on the subject as a whole 
and also on the first article, the Commission was obliged, for want of time, 
to defer further consideration of the report until the eleventh session.®™ 

27. At the same session the Commission decided to make the draft on 
consular intercourse and immunities the first item on the agenda for its 
eleventh session (1959) with a view to completing at that session, and if 
possible in the course of the first five weeks, a provisional draft on which 
governments would be invited to comment.®® It had further decided that if, 
at the eleventh session, it could complete a first draft on consular inter- 
course and immunities to be sent to governments for comments, it would not 
take up the subject again for the purpose of preparing a final draft in the 
light of those comments until its thirteenth session (1961), and would 
proceed with other subjects at its twelfth session (1960). 

28. The Commission also decided, because of the similarity of this topic 
to that of diplomatie intercourse and immunities which had been debated at 
two previous sessions, to adopt an accelerated procedure for its work on 
this topie.® Lastly, it decided to ask all the members who might wish to 
propose amendments to the existing draft presented by the special rap- 
porteur to come to the session prepared to put in their principal amend- 
ments in writing within a week, or at most ten days, of its opening.® 

29. For the reasons given in paragraph 7 of this report (Chap. I), the 
Commission was unable to adhere to the time table decided upon and had 
to begin the present session by an examination of the ‘‘Law of treaties.’’ 
It was unable to start work on the draft articles on consular intercourse 
and immunities prepared by the special rapporteur until the fifth week and 
later on had to interrupt that work for a few days. It examined Articles 1 
to 17 of the draft at its 496th to 499th, 505th to 511th, 518th, 514th, 516th 
to 518th and 523rd to 525th meetings. 

30. As stated in paragraph 7 of this report, at its next session in 1960 
the Commission will give first priority to ‘‘Consular intercourse and im- 
munities’’ in order to be able to complete the first draft on this topie and 
submit if to governments for comments. The Commission intends to 
resume consideration of the draft, in the light of those comments, at its 
thirteenth session in 1961, so that the final draft will still be ready by the 
same date as had been fixed by the Commission at its tenth session. By 


65 Ibid., 11th Sess., Supp. No. 9 (A/3159), par. 36. 
66 Ibid., 12th Sess., Supp. No. 9 (A/3623), par. 20. 
67 Ibid., 13th Sess., Supp. No. 9 (A/3859), par. 56. 
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thus shortening the interval between the completion of the first draft and 
the preparation of the final draft, the Commission will make good the 
delay incurred in preparing the first draft. 

31. Articles 1 to 19 contained in this report are submitted to the Gen- 
eral Assembly and to the governments of Member States for information. 


l. GENERAL CONSIDERATIONS 


32. Consular intercourse and immunities are governed partly by 
municipal law and partly by international law. Very often municipal law 
regulations deal with matters governed by international law, whether 
customary or conventional. Equally, consular conventions sometimes 
regulate questions which are within the province of municipal law, e.g., 
the form of the consular commission. In drafting a code on consular inter- 
course and immunities, it is necessary, as the special rapporteur has pointed 
out,’”° to bear in mind the distinction between those aspects of the status 
of consuls which are principally regulated by municipal law, and those 
which are regulated by international law. 

33. The codification of the international law on consular intercourse an 
immunities_involves another special problem arising from the fact that 
the subject is regulated partly by customary international law, and partly 
by a great many international conventions which today constitute the 
principal source of consular law. A draft which codified only the inter- 
national customary law would perforce remain incomplete and have little 
practical value. For this reason the Commission agreed, in accordance 
with the special rapporteur’s proposal, to base the articles which it is now 
drafting not only on customary international law, but also on the material 
furnished by international conventions, especially consular conventions. 

34. An international convention admittedly establishes rules binding 
the contracting parties only, and based on reciprocity; but it must be re- 
membered that these rules become generalized through the conclusion of 
other similar conventions containing identical or similar provisions, and also 
through the operation of the most-favoured-nation clause. The special 
rapporteur’s analysis of these conventions revealed the existence of rules 
widely applied by states, and which, if incorporated in a codification, may 
be expected to obtain the support of many states. 

35. If it should not prove possible on the basis of the two sources men- 
tioned—conventions and customary law—to settle all controversial and 
obscure points, or if there remain gaps, it will be necessary to have re- 
course to the practice of states as evidenced by internal regulations con- 
cerning the organization of the consular service and the status of foreign 
consuls, insofar, of course, as these are in conformity with the funda- 
mental principles of international law. 

36. It follows from what has been said, that the Commission’s work on 
this subject is both codification and progressive development of interna- 
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: oa the form of the draft articles on diplomatic interco urge aac > 

ins! it approved the special rapporteur's proposal that bis « 
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‘hs orivileges and immunities of honorary consuls and snmlav oie 
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D-ait Articles on Diplomatie Intercourse and Immunities which, 11 sever 
“oret, regulate similar or analogous situations, it is desir: ble the’ 
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vos oor pered before the Commission's draft on diplomatic interea ws ee 
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Wi. TEXT OF DRAFT ARTICLES ]~19 AND COMMENTARY 


ARTICLE ] 
Definitions 
For the purposes of this draft: 


(a) The term “consulate” means any consular post, whether it be a 
consulate-general, a consulate, a vice-consulate or a consular agency; 


(b) The expression “consular premises” means any building or part 
of a building used for the purposes of a consulate; 


(c) The expression “consular district” means the area within which 
the competence of the consulate is exercised in relation to the receiving 
state; 


(d) The term “exequatur” means the final authorization granted by 
the receiving state to a foreign consul to exercise consular functions on 
the territory of the receiving state, whatever the form of such authoriza- 
tion; 

(e) The expression “consular archives” means official correspondence, 
documents and other chancery papers, as well as any article of furniture 
intended for their protection or safe keeping; 


(f) The term “consul,” except in Article 5, means any person duly 
appointed by the sending state to exercise consular functions in the re- 
ceiving state as consul-general, consul, vice-consul or consular agent, and 
authorized to exercise those functions in conformity with Articles 10 or 
11 of this draft; 


A consul may be: 


(i) A “career consul,” if he is a government official of the sending 
state, receiving a salary and not excercising in the receiving state any 
professional activity other than that arising from his consular function; 


(ii) An “honorary consul,” if he does not receive any regular salary 
from the sending state and is authorized to engage in commerce or other 
gainful occupation in the receiving state. 

(g) The expression “head of consular post” means any person ap- 
pointed by the sending state to take charge of a consulate; 

(h) The expression “consular official” means any person, including a 
head of post, who exercises consular functions in the receiving state and 
who is not a member of a diplomatic mission; 

(i) The expression “consular employee” means any person who per- 
forms administrative, technical or similar work in a consulate; 

(J) The expression “members of the consular staff” means consular 
officials and employees; 

(k) The expression “private staff’ means persons employed in the 
private service of a consular official. 
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Commentary 


This article was adopted in order to establish a consistent terminology 
for the articles prepared by the Commission. Certain members of the 
Commission expressed doubts concerning certain of these definitions, 
especially as to the appropriateness of using the term ‘‘consul’’ in a generic 
sense, and on the definition of ‘‘consular official.” The article was adopted 
on a provisional basis; when, at the next session, the Commission coneludes 
its examination of all the articles of the draft, it will re-examine the article 
in the light of the texts adopted, and will decide whether the list of defini- 
tions should be simplified or, on the other hand, be augmented by yet 
further definitions. 


CHAPTER I. CONSULAR INTERCOURSE 


ARTICLE 2 
Establishment of consular relations 


The establishment of consular relations takes place by mutual consent 
of the states concerned. 


Commentary 


(1) The expression ‘‘consular relations’’ means the relations which come 
into existence between two states by reason of the fact that consular func- 
tions are exercised by authorities of the one state on the territory of the 
other. In most eases these relations are mutual, consular functions being 
exereised in each of the states concerned, by the authorities of the other. 
The establishment of these relations presupposes agreement between the 
states in question, and such relations are governed by international law, 
conventional or customary. In addition, the legal position of consuls Is 
governed by international law, so that by reason of this fact also, a legal 
relationship arises between the sending state and the receiving state. 
Finally, the expression in question has become hallowed by long use, and 
this is why the Commission has retained it, although some members would 
have preferred another. 

(2) Consular relations may be established between states which do uot 
maintain diplomatie relations. 

(3) In a number of cases where diplomatic relations exist between states, 
their diplomatic missions also exercise certain consular functions, usually 
maintaining consular sections for that purpose. The special rapporteur 
had accordingly submitted the following second paragraph for Article 1: 


2. The establishment of diplomatic relations includes the establish- 
ment of consular relations. 


The Commission, after studying this provision, reserved its decision on 
this matter until it should have finished its examination of Article 15 deal- 
ing with consular functions. It has not had time to revert to this matter 
at its present session, and will have to take a decision at its twelfth session. 
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(4) No state is bound to establish consular relations with any other state 
unless it has previously concluded an international agreement to do so. 
Nonetheless, the interdependence of nations and the importance of de- 
veloping friendly relations between them, which is one of the purposes of 
the United Nations, makes it desirable that consular relations should be 
established. ` 


ARTICLE 3 
Establishment of a consulate 


1, No consulate may be established on the territory of the receiving 
state without that state’s consent. 

2. The seat of the consulate and the consular district shall be de- 
termined by mutual agreement between the receiving and sending states. 

3. Subsequent changes in the seat of the consulate or in the consular 
district may not be made by the sending state except with the consent of 
the receiving state. 

4, Save as otherwise agreed, a consul may exercise his functions out- 
side his district only with the consent of the receiving state. 

5. The consent of the receiving state is also required if the consul is at 
the same time to exercise consular functions in another state. 


Commentary 


(1) The first paragraph of this article lays down that the consent of 
the receiving state is essential for the establishment of any consulate 
(consulate-general, consulate, vice-consulate or consular agency) on its 
territory. This principle derives from the sovereign authority which every 
state exercises over its territory, and applies both in those cases where the 
consulate is established at the same time as the consular relations are 
established, and in those cases where the consulate is to be established later. 
In the former case, the consent of the receiving state to the establishment of 
a consulate will usually already have been given in the agreement for the 
establishment of consular relations; but it may also happen that this agree- 
ment is confined to the establishment of consular relations, and that the 
establishment of the consulate is reserved for a later agreement. 

(2) An agreement on the establishment of a consulate presupposes that 
the states concluding it agree on the boundaries of the consular district and 
on the seat of the consulate. It sometimes happens in practice that the 
agreement on the seat of the consulate is concluded before the two states 
have agreed on the boundaries of the consular district. 

(3) The consent of the receiving state is also necessary if the consulate 
desires to open a vice-consulate, an agency or an office in a town other than 
that in which it is itself established. 

(4) Since the agreement for the establishment of a consulate is in a broad 
sense an international treaty, it is governed by the rules of international law 
relating to the revision and termination of treaties. The Commission has 
therefore not thought it necessary to write into this article the conditions 
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(O° Paragraph 5 applies both where the district of a consulate stens 
in the r'eeiving state is to inelude all or part of the terrvory of a tior 
static. aril where the consul is to act as head of a consulate establ shed | 
tne third state. A similar rule relating to the acerediting ot the ncan a 

nssion to several states is contained in Article 5 of the Dratt Articles m 
nroneite Intercourse and Immunities. 

‘T) The term ‘‘sendine state means the state which the eomstlate 
“PV Seris 

>` The term **receiving state’? means the state on whose t'rrito v pu 
-ctivitie, of the consulate are exercised. In the exceptional case woer : ti 
consular district embraces the whole or part of the territory of a third saie 
‘het sta e should for the purposes of these articles also h: regardon cs 
eeu ine state. 


ARTICLE 4 
Currying out of consular functions on behalf of a third staże 


No ccnsul may carry out consular functions on behalf of a third statc 
‘yi. out the consent of the receiving state. 


Commentary 


1 Whereas Article 3. paragraph 5, of the draft deals with the ces 
whee the jurisdiction of a consulate, or the exercise of the functions of ; 
consul is to extend to the whole or part of the territory of a thivd state, ti 
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purpose of the present article is to regulate the ease where the consul de- 
sires to exercise in his district consular functions on behalf of a third state. 
In the first place, such a situation may arise when a third state, not main- 
taining consular relations with the receiving state, nevertheless desires to 
afford consular protection there to its nationals. For example, the Caracas 
Agreement, signed on 18 July 1911, between Bolivia, Colombia, Ecuador, 
Peru and Venezuela, relating to the functions of the consuls of each con- 
tracting republic in the others, provided that the consuls of each of the 
contracting republics residing in any other of them, could exercise their 
functions on behalf of persons belonging to any other contracting re- 
publie not having a consul in the particular place concerned (Art. 6). 

(2) Another case in which the exercise of consular functions on behalf 
of a third state meets a practical need is that of a breaking off of consular 
relations. 

(3) The law of a considerable number of countries provides for the 
exercise of consular functions on behalf of a third state, but subjects it to 
consent by the head of state, by the government, or by the foreign minister. 

(4) It is obvious that in the cases covered by the article, the consul will 
rarely be able to exercise all consular functions on behalf of the third state. 
In some cases he may confine himself to the exercise of only a few. The 
article contemplates both the occasional exercise of certain consular func- 
tions and the continuous exercise of such functions. In both eases the 
consent of the receiving state is essential. 


ARTICLE 5 
Classes of heads of consular posts 
Heads of consular posts are divided into four classes, viz.: 


(1) Consuls-general; 
(2) Consuls; 

(3) Vice-consuls; 
(4) Consular agents. 


Commentary 


(1) Whereas the classes of diplomatic agents were determined by the 
Congress of Vienna in 1815 and the Congress of Aix-la-Chapelle in 1818, 
the classes of consuls have not yet been codified. Since the institution of 
consuls first appeared in relations between peoples, a large variety of titles 
has been used. At present the practice of states, as reflected in their 
domestic law and international conventions, shows a sufficient degree of 
uniformity in the use of the four classes set out in Article 5 to enable the 
classes of heads of consular posts to be codified, thus doing for consular law 
what the Congress of Vienna did more than 140 years ago for diplomatic 
law. 

(2) This enumeration of four classes in no way means that states ac- 
cepting it are bound to have all four classes in practice. They will be 
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gead only te give their heads of consular posts one of the four cles 5 
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af consular officials, 

4 Under some domestic laws, consular agents are invested only v.14! 
functions that are more limited than those of consuls-general und consuls 
elatine merely to the protection of commerce and navigation; aad sos 
consola: agents are appointed, with the consent of the reeciving siano 
w tbe rovernment of the sending state, but loeally, by the comsa's ¢ 
‘ives eain under the orders of the appointing consuls. The Corni oss to 
des o draw the especial attention of governments to this elass of cou 
vrer official, and to ask governments for detailed information enablins <) 
cminisdon to decide what is the function and method of appointment e 
souxtidal agents according to the domestic law of different states. ovg i 
ase: Italia the extent to whieh the institution of the consular agent ~ 
nracitec made use of today. This information will constitute the hasis ie 
a ‘inal Jeeision as to this class of consular official when the Conn issio 
veveris o the subject. 

5 "he domestic law of some (but not very many) states ellovs t> 
exeveisc by vice-consuls and consular agents of gainful activities ii tii 
reecivines state. Some consular conventions sanction this practice Ly sa, 
of exeey] tion (see, as regards consular agents, Art. 2, par. T of the Costa 
Conven‘ion of 31 December 1951 between the United Kingdom and Fran: 
The special rapporteur’s draft treats vice-consuls and consular avout. 
ox -reisl ig a gainful activity on the same footing as honorary consuls, whos: 
‘egol position will be dealt with by Chapter ITI of the draft. 

.6. "he proposed classification is in no way affected by the fact that 
eeytain domestic legal systems include heads of consular sections of diok 
metie n issions in their consular classifications, for the term ‘fresc o” eor 
su ar sevtion of a diplomatie mission’’ refers only to a function, not te . 
new Class of consular officials. 

‘7+ It should be emphasized that the article only deals with acacs i 
posts as such, and in no way purports to restrict the power of states t, 
determine the titles of the consular officials and employees who work urde 
‘n> direction and responsibility of the head of post. 


ARTICLE 6 


Acquisition of consular status 


A coisul within the meaning of these articles is an official who is ap- 
pciniec by the sending state to one of the four classes enumerated iv 
Article 5, and who is recognized in that capacity by the state in whos- 
territory he is to carry out his functions. 
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Commentary 


(1) This article states a fundamental principle which is developed in 
the succeeding articles. It lays down two requirements which must be 
satisfied in order that a person may be considered a consul in interna- 
tional law: 

(a) He must be appointed by the competent authority of the sending 
state as consul-general, consul, vice-consul or consular agent; 

(b) He must be recognized in that eapacity by the government of the 
state in whose territory he is to carry out his functions. 

(2) This provision is necessary in order to bring out the fact that the 
articles which the Commission is now drafting relate only to consuls who 
have international status, and to members of their staffs, and that they do 
not apply to persons who may have the title of consul, but whose activities 
are confined to the internal services of their state. 


r 


ARTICLE 7 


Competence to appoint and recognize consuls 


i, Competence to appoint consuls, and the manner of its exercise, is 
governed by the internal law of the sending state. 

2. Competence to grant recognition to consuls, and the form of such 
recognition, is governed by the internal law of the receiving state. 


Commentary 


(1) There is no rule of international law determining which in particular 
is the authority in a state competent to appoint consuls. This matter is 
governed by the internal law of each state. Consuls—at any rate those 
in the first two classes—are appointed either by the head of state on a 
recommendation of the government, or by the government, or by the 
foreign minister. Even within a single state there may be different 
competent authorities according to whether the appointment of consuls- 
general is involved, or else that of consuls, vice-consuls and consular 
agents; or again, for the appointment of career consuls on the one hand, 
and of honorary consuls on the other. 

(2) The same applies to the manner of the appointment of consuls. 
This matter also is governed by the internal law of each state, which de- 
termines the qualifications required for the appointment of a consul, the 
procedure of appointment, and the form of the documents furnished to 
consuls. Thus it is, for example, that in some states, although consular 
agents may be appointed by a central authority, this is done on the recom- 
mendation of the consul under whose orders and responsibility they are 
to work. Since in the past the mistaken opinion has sometimes been voiced 
that only heads of state are competent to appoint consuls, and since it is 
even the case that concrete attitudes have been taken up on the basis of 
these opinions, it has seemed timely to state in this article that the com- 
petence to appoint consuls, and the method of exercise of this competence, 
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is governed by the internal law of each state. Such a rule would put an 
end to all these differences of view, and would for the future prevent 
frictions calculated to injure good relations between states. 

(3) Nor does international law determine which particular authority 
shall have competence to grant recognition to a consul appointed by the 
sending state, or the form of such recognition. The present draft provides 
only that, in the absence of the final recognition given by means of an 
exequatur (Art. 10), there shall be a provisional recognition (Art. 11). 
Internal law therefore governs the other relevant matters dealt with by 
the present article. 

(4) Subject to Article 5, which classifies heads of consular posts, every 
state is also free to determine the seniority of its consuls, and whether and 
to what extent it will make use of honorary consuls. However, as regards 
the appointment of a consul abroad, the views of the recelving state must 
also be considered. The receiving state has in fact a corresponding free- 
dom to refuse to recognize honorary consuls, or to require in returr. for 
recognition that such a consul be appointed in a particular class, unless in- 
deed the matter was settled when the consulate was established. It is 
therefore recommended that the matter should be regulated beforenand 
by negotiation between the states concerned. However, the point is not 
important enough to call for a special provision such as that contained in 
Article 14 of the Draft Articles on Diplomatic Intercourse and Immunities. 

(5) The principle underlying paragraph 1 of the present article has 
been codified in a different form in the 1928 Havana Convention on Consuls. 
Article 6 of which provides as follows: 


The manner of appointment of consuls, their qualifications for ap- 
pointment and their classes and categories, shall be governed by the 
internal law of the State concerned. 


The Commission, having regard to the development of international law 
reflected in international conventions and in the present draft, Article 9 of 
which relates to the consular commission, submits in the first paragraph of 
the present article a provision having a more limited object, and supple- 
ments this in paragraph 2 of the article by providing that the competence 
to grant recognition to consuls, and the form of such recognition, is gov- 
erned by the internal law of the receiving state. 


ARTICLE 8 
Appointment of nationals of the receiving state 


Consular officials may be appointed from amongst the nationals of 
the receiving state only with the express consent of that state. 


Commentary 


In those cases where the sending state wishes to appoint as the head of 
a consular post a person who is a national of the receiving state, or who is a 
national both of the sending state and of the receiving state, it ean do so 
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only with the express consent of the receiving state. This is a case in 
which a conflict could arise between the consular official’s duties towards 
the sending state and his duties as a citizen of the receiving state. It 
should be noted that, according to the terms of this article, the express 
consent of the receiving state is not required if the consular official is a 
national of a third state. The article corresponds to Article 7 of the 
Draft Articles on Diplomatic Intercourse and Immunities. 


ARTICLE 9 
The consular commission 


l. Heads of consular posts shall be furnished by the state appoint- 
ing them with full powers in the form of a commission or similar in- 
strument, made out for each appointment and showing, as a general 
rule, the full name of the consul, the consular category and class, the 
consular district and the seat of the consulate. 

2. The state appointing a consul shall communicate the commission 
through the diplomatic or other appropriate channel to the government 
of the state on whose territory the consul is to exercise his functions. 

3. If the receiving state so accepts, the commission may be replaced 
by a notice of the appointment of the consul, addressed by the sending 
state to the receiving state. In such case the provisions of paragraphs 
1 and 2 of this article shall apply mutatis mutandis. 


Commentary 


(1) As a general rule, the consul is furnished with an official document 
known as ‘‘consular commission’’ (variously known in French as lettre de 
provision, lettre patente or commission consulaire). The instrument issued 
to vice-consuls and consular agents sometimes bears a different name— 
brevet, décret, patente or licence. 

(2) For purposes of simplification Article 9 uses the expression ‘‘con- 
sular commission’’ to describe the official documents of heads of consular 
offices of all classes. While it may be proper to describe differently the 
full powers given to consular officials not appointed by the central au- 
thorities of the state, the legal significance of these documents from the 
point of view of international law is the same. This modus operandi is 
all the more necessary in that the manner of appointment of consuls per- 
tains to the domestic jurisdiction of the sending state. 

(3) While the form of the consular commission remains nonetheless 
governed by municipal law, paragraph 1 of the article states the par- 
ticulars which should be shown in any consular commission in order that 
the receiving state may be able to determine clearly the competence and 
legal status of the consul. The expression ‘‘as a general rule’’ indicates 
clearly that this is a provision the non-observance of which does not have 
the effect of nullifying the consular commission. The same paragraph 
specifies, in keeping with practice, that a consular commission must be 
made out in respect of each appointment. Accordingly, if a consul is 
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if ot vase, even if the post is in the territory of the same stete. Ov t 
ato, Ho, the Commission would like to receive further information vo 
ecrame prevailing practice. 

+ some bilateral conventions specify the content or form of 7) 
mocsdler cominission (see, for example. Article 3 of the Convention of i’ 
Dormer 1913 between Cuba and The Netherlands, the ( onventio. 
20 ilar 1648 between the Philippines and Spain, Article IV of wis 
stisala os that regular letters of appointment shall be duly siened ar: 
sec lid oy the head of state). Obviously, in such cases the couteat or ci 
» toe consular commission must conform to the provisions o° the eane 


eo} vinved to another post, a consular commission must be made out 


tavi jn force, 

u The consular commission, together with the exequatu s is rier’ 
h. ‘he consul. It constitutes an important document which he ecan mov 
iss of at any tune with the authorities of his district as eviderec o | 
o eal position. 

G) While the consular commission as above described constitute. 1 
ranla mode of appointment, the recent praetice of states seems t 
ever-h ereasineg extent to permit less formal methods, such as a notifies 
ot the eonsal's posting. It was therefore thought necessary to ation. 
tus p actice in Article 9, paragraph 3. 

7° For the presentation of the consular commission, the diploma’. 
channel is prescribed by a large number of national legislations and mt «+. 
tie: al conventions, for example the Havana Convention of 20 FKeb ; 
1929 Art. 41. This seems to be the normal method of obtamitne 1'e 
WXequetur. Nevertheless, to take account also of the circumstar ces acı 
ceses n Which the diplomatic channel cannot be used, and where anotl 
nrocvec ure would be appropriate, the text of paragraph 2 expressty sta is 
fuat, os well as the diplomatic channel, some ‘other appropriate chau. 
uay be nsed. 


ARTICLE 10 
The exequatur 


Wi.hout prejudice to the provisions of Articles 11 and 13, heacs o! 
consvlar posts may not enter upon their duties until they have obtaii ed 
inc final recognition of the government of the state in which .ney ne 
<c exercise them. This recognition is given by means of an excquat.- 


Commentory 


1 The exequatur is the act whereby the receiving state gran. +. 
orelis n consul final recognition, and thereby confers upon him the riiai 
‘a exorcise his consular funetions. Accordingly, the exequatur invests +w 
cast | with competence vis-à-vis the receiving state. The same term ols 
serve, for describing the document containing the recognition in quest «1 

2 As is stipulated in Article 7, competence to grant the exeun tu: i 


voverned by the municipal law of the receiving state. In manv stries 
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the exequatur is granted by the head of the state if the consular commis- 
sion is signed by the head of the sending state, and by the minister of 
foreign affairs in other cases. In many states the exequatur is always 
granted by the minister of foreign affairs. In certain countries, com- 
petence to grant the exequatur is reserved to the government. 

(3) As is evident from Article 7, the form of the exequatur is likewise 
governed by the municipal law of the receiving state. As a consequence, it 
varies considerably. According to the information at the Commission’s 
disposal, the types of exequatur most frequently found in practice are 
the following. 

Exequaturs may be granted in the form of: 


(a) A decree by the head of the state, signed by him and ecountersigned 
by the minister of foreign affairs, the original being issued to the consul; 

(b) A decree signed as above, but only a copy of which, certified by the 
minister of foreign affairs, is issued to the consul; 

(c) A transcription endorsed on the consular commission, a method which 
may itself have several variants; 

(d) A notification to the sending state through the diplomatic channel. 


£ 


(4) In certain conventions the term ‘‘exequatur’’ is used in its formal 
sense as referring only to the forms mentioned under (a) to (c) above. As 
allowance must also be made for cases in which the exequatur is granted 
to the consul in a simplified form, these conventions mention, besides the 
exequatur, other forms of final authorization for the exercise of consular 
functions (Consular Convention of 12 January 1948, between the United 
States and Costa Rica, Article I), or else do not use the term ‘‘exequatur.’’ 

(5) As stated in the article on definitions, the term ‘‘exequatur’’ is 
used in this article, at least for the time being, to denote any final authoriza- 
tion granted by the receiving state to a foreign consul to exercise consular 
funetions in the territory of that state, whatever the form of such au- 
thorization. The reason is that the form is not per se a sufficient criterion 
for differentiating between acts which have the same purpose and the 
same legal significance. 

(6) Inasmuch as subsequent articles provide that the consul may obtain 
a provisional recognition before obtaining the exequatur (Article 11), or 
may be allowed to act as temporary head of post in the cases referred to in 
Article 18, the scope of the article is limited by an express reference to 
these two articles of the draft. 

(7) The grant of the exequatur to a consul appointed as head of a con- 
sular post covers ipso jure the members of the consular staf: working under 
his orders and responsibility. It is therefore not necessary for consuls 
who are not heads of posts to present consular commissions and obtain an 
exequatur. Notification by the head of a consular post to the competent 
authorities of the receiving state suffices to admit them to the benefits of 
the present articles and of the relevant agreements in force. However, if 
the sending state wishes in addition to obtain an exequatur for one or 
more consular officials with the rank of consul, there is nothing to prevent 
it making a request accordingly. 
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St is universally recognized that the receiving state riy roos 
~oa o to a iorejen consul, This right is recognized unplicit'v +09 7! 
‘de and the Commission did not consider it necessary to state 
eapl erly. 

Ca Phe ouly question in dispute is whether a state refuse i 
eoc a us ought to communicate the reasons for the refusal to the ami 
nen, concerned. The Commission preferred, for the time bome ci lea 
a to deal with this question. The draft’s silence on the pemi -hoat 
4? pated to mean that the question is left to the diseret'on of ta ves: 
ne strie. since, in view of the varying and contradictory practice ot stat 
i js nat possible to say that there is a rule requiring states 10 give ipe s 
sos fea their decision in such a ease. 


reer 


ARTICLE 1] 
Provisional recognition 


Pending delivery of the exequatur, the head of a consular post may 
zdmit.ed on a provisional basis to the exercise of his functions and ~ 
the benefits of the present articles and of the relevant agrecment; 


force. 
Commentary 


l The purpose of provisional recognition is to enable the cocs l 
tek up his duties before the exequatur is granted. The procedure 
obtaining the exequatur takes some time, but the business handled in a 
consi. will not normally wait. In these circumstances the institution . 
yovisional recognition is a very useful expedient. This also xpa » 
vhy provisional recognition has become so prevalent, as ean be seen “rsa 
naay consular conventions, including the Havana Convention ov Hos 
Art. 6, par. 2 

2) Tt should be noted that the article does not preseribe a written * 
‘or p-ovisional recognition. It may equally be granted in the fora o è 
verba' commiunieation to the authorities of the sending state. incluo ue 
-oausul himsel’, 

3° Certain bilateral conventions go even further, aid permit a k è 
ə an omatic recognition, stipulating that consuls appointed heads or po- 
sell be provisionally admitted as of right to the exercise oy ‘heir uneti 
‘1 to the henefit of the provisions of the convention unless the reri 
“rte objects. These conventions provide for the grant of provisices 

‘-o2uition by means of a special act only in cases where this is neers v 
re nejority of the Commission considered that the formula used ia +‘ 
cotiere was more suitable for a multilateral convention such as is con 
“anp ated by the present draft, 

+ By virtue of this article the receiving state will be under a dit +: 
> ord assistance and protection to a consul who is recognized provision |. 
aad to accord him the privileges and immunities conferred on herd v 
ous lar posts by the present articles and by the relevant agreeny nt 


(ie. 
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. ÅRTICLE 12 
Obligation to notify the authorities of the consular district 


The government of the receiving state shall immediately notify the 
competent authorities of the consular district that the consul is au- 
thorized to assume his functions. It shall also ensure that the necessary 
measures are taken to enable the consul to carry out the duties of his 
office and to admit him to the benefits of the present articles and of the 
relevant agreements in force. 


Commentary 


(1) The grant of recognition, whether provisional or definitive, involves 
a twofold obligation for the government of the receiving state: 


(a) It must immediately notify the competent authorities of the con- 
sular district that the consul is authorized to assume his functions; 

(b) It must ensure that the necessary measures are taken to enable the 
consul to carry out the duties of his office and to enjoy the benefits of the 
present articles and of the relevant agreements in force. 


(2) Nevertheless, the commencement of the consul’s function does not 
depend on the fulfilment of these obligations. Should the government of 
the receiving state omit to fulfil these obligations, the consul could himself 
present his consular commission and his exequatur to the higher authorities 
of his district. 


ARTICLE 13 
Acting head of post 


1. If the position of head of post is vacant, or if the head of post is 
unable to carry out his functions, the direction of the consulate shall be 
temporarily ‘assumed by an acting head of post whose name shall be 
notified to the competent authorities of the receiving state. 

2. The competent authorities shall afford assistance and protection 
to such acting head of post, and admit him, while in charge of the con- 
sular post, to the benefits of the present articles and of the relevant 
agreements in force on the same basis as the head of the consular post 
concerned. 


Commentary 


(1) The institution of acting head of a consular post has long since be- 
come part of current practice, as witness many national regulations con- 
cerning consuls and a very large number of consular conventions. The 
text proposed therefore merely codifies the existing practice. 

(2) The function of acting head of post in the consular service corre- 
sponds to that of chargé d'afaires ad interim in the diplomatic service. 
In view of the similarity of the institutions, the text of paragraph 1 follows 
very closely that of Article 17 of the Draft Articles on Diplomatie Inter- 
course and Immunities. 
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(3) It should be noted that the text leaves states quite free to decide the 
method of appointing the acting head of post, who may be chosen from any 
of the consular officials attached to the particular consulate, or to another 
consulate of the sending state, or from the officials of a diplomatie mission 
of that state. Where no consular official is available to assume the direction 
of the consulate, one of the consular employees may be chosen as acting head 
of post (see the Havana Convention, Art. 9). The text also makes it pos- 
sible, if the sending state considers this advisable, for the acting head of 
post to be designated prior to the occurrence preventing the head of post 
from carrying out his functions. 

(4) The word ‘‘temporarily’’ reflects the fact that the functions of 
acting head may not, except by agreement between the states concerned, 
be prolonged for so long a period that the acting head would in fact be- 
come permanent head. 

(5) The question whether the consul should be regarded as unable to 
carry out his functions, is a question of fact to be decided by the sending 
state. Unduly rigid regulations on this pomt are not desirable. 

(6) The expression ‘‘competent authorities’? means the authorities 
designated by the law or by the government of the receiving state as 
responsible for the government’s relations with foreign consuls. 

(7) While in charge of the consular post, the acting head has the same 
functions and enjoys the same privileges and immunities as the head of 
the consular post. The question of the preeedence of acting heads of post 
is dealt with in Article 14, paragraph 5, of this draft. 


ARTICLE 14 
Precedence 


1. Consuls shall rank in each class according to the date of the grant 
of the exequatur. 

2. If the consul, before obtaining the exequatur, was recognized provi- 
sionally, his precedence shall be determined according to the date of the 
grant of the provisional recognition; this precedence shall be maintained 
even after the granting of the exequatur. 

3. If two or more consuls obtained the exequatur or provisional recog- 
nition on the same date, the order of precedence as between them shall 
be determined according to the dates on which their commissions were 
presented. 

4. Heads of posts have precedence over consular officials not holding 
such rank. 

5. Consular officials in charge of a consulate ad interim rank after all 
heads of posts in the class to which the heads of posts whom they re- 
place belong, and, as between themselves, they rank according to the 
order of precedence of these same heads of posts. 


Commentary 


(1) The question of the precedence of consuls, though undoubtedly of 
practical importance, has not as yet been regulated by international law. 
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In many plaeds, consuls are members of a consular corps, and the question 
of precedence arises quite naturally within the consular corps itself, as well 
as in connexion with official functions and ceremonies. In the absence of 
international regulations, states have been free to settle the order of 
precedence of consuls themselves. There would appear to be, as far as 
the Commission has been able to ascertain, a number of uniform practices, 
which the present article attempts to codify. 

(2) It would seem that, according to a very widespread practice, career 
consuls have precedence over honorary consuls. This question will be 
dealt with in Chapter III of the special rapporteur’s draft, but the Com- 
mission will be unable to arrive at a final decision until it receives full 
information on state practice in the matter. 

(3) Paragraph 5 establishes the precedence of acting heads of posts 
according to the order of precedence of the heads of posts whom they re- 
place. This is justified by the nature of the ad mterim function. It has 
undoubted practical advantages, in that the order of precedence can be 
established easily. 


ARTICLE 15 
Consular functions 


1. A consul exercises within his district the functions provided for by 
the present articles and by any relevant agreement in force, and also 
such functions vested in him by the sending state as can be exercised 
without breach of the law of the receiving state. The principal func- 
tions ordinarily exercised by consuls are: 


(a) To protect the interests of the nationals of the sending state, and 
the interests of the sending state itself; 

(b) To help and assist nationals of the sending state; 

(c) To act as notary and civil registrar, and to exercise other func- 
tions of an administrative nature; 

(d) To extend necessary assistance to vessels and boats flying the 
flag of the sending state and to aircraft registered in that state; 

(e) To further trade and promote the development of commercial and 
cultural relations between the sending state and the receiving state; 

(f) To acquaint himself with the economic, commercial and cultural 
life of his district, to report to the government of the sending state, and 
to give information to any interested persons. 


2. Subject to the exceptions specially provided for by the present 
articles or by the relevant agreements in force, a consul in the exercise 
of his functions may deal only with the local authorities. 


Commentary 


(1) The special rapporteur had prepared two variants: the first, fol- 
lowing certain precedents, especially the Havana Convention (Artiele 10), 
merely referred the matter to the law of the sending state, and provided 
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that the functions and powers of consuls should be determined, in aceord- 
ance with international law, by the states which appoint them.” The 
second variant, after stating the essential functions of a consul in a general 
clause, contained an enumeration of most of the functions of a consul; this 
enumeration was not, however, exhaustive. 

(2) During the discussion two tendencies were manifested in the Com- 
mission. Some members expressed their preference for a general definition 
of the kind which had been adopted by the Commission for the case of 
diplomatic agents, in Article 3 of its Draft Articles on Diplomatic Inter- 
course and Immunities. They pointed to the inconveniences of too detailed 
an enumeration, and suggested that a general definition would be more 
acceptable to governments. Other members, per contra, preferred the 
special rapporteur’s second variant with its detailed list of examples, but 
requested that it should be shortened and contain only the heads of the 
different functions as set out in Arabic numerals 1 to 15 in the special 
rapporteur’s draft. They maintained that too general a definition, merely 
repeating the paragraph headings, would have very little practical value. 
They also pointed out that the functions of consuls are much more varied 
than those of diplomatic agents, and that it was therefore impossible to 
follow in this respect the Draft Articles on Diplomatic Intercourse and 
Immunities. Finally they suggested that governments would be far more 
inclined to accept in a convention a detailed and precise definition than a 
general formula which might give rise to all kinds of divergencies in 
practice. In support of this opinion they pointed to the fact that recent 
consular conventions all defined consular functions in considerable detail. 

(3) The Commission, in order to be able to take a decision on this ques- 
tion, requested the special rapporteur to draft two texts defining consular 
functions: one containing a general and the other a detailed and enumera- 
tive definition. After studying the two types of definitions together, the 
Commission, by a majority, took a number of decisions: 


(a) It rejected a proposal to postpone a decision on the article to the 
next session ; 

(b) It decided to submit the two types of definitions to the governments 
for comment when the Commission has completed the entire draft; 

(c) It decided not to include the two definitions in the text of the 
articles on consular relations and immunities ; 

(d) It decided to include the general definition in the draft, on the 
understanding that the more detailed definition should appear in the 
commentary. 


(4) The draft general definition prepared by the special rapporteur 
was referred, with the amendments presented by Mr. Verdross,7? Mr. Pal ™ 
and Mr. Padilla Nervo,” to the Drafting Committee, which, on the basis of 


72 Yearbook of the International Law Commission, Vol. IT (U.N. pub., Sales No.: 1957. 
vV. 5, Vol. IT), p. 91. 

73 A/CN.4/SR.513, par. 54; A/CON.4/SR.514, par. 25. 

74 A/CN.4/SR. 513, par. 62. 

75 A/CN.4/SR.517, par. 2. 
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a revised proposal prepared by the special rapporteur, drafted a definition "° 
which was discussed and, with some amendments, adopted at the 523rd 
meeting of the Commission. 

(5) The text of the article first states in a general clause that the func- 
tions of consuls are determined: 


(a) By the articles which the Commission is drafting ; 
(6) By any relevant agreements in force; 
(c) By the sending state, subject to the law of the receiving state. 


(6) Some members objected to the word ‘‘protect,’’ although it appears 
in the Draft Articles on Diplomatic Intercourse and Immunities, and would 
have preferred to use the word ‘‘defend.’’ 

(7) Some members found the word ‘‘interests’’ inadequate and would 
have preferred the term ‘‘rights and interests.” The word ‘‘interests’’ 
must, however, be taken to include rights. 

(8) The word ‘‘nationals’’ applies also to bodies corporate having the 
nationality of the sending state. 

(9) The provision headed (a) is distinct from that headed (b) in that 
the former relates to the protection which the consul exercises vis-d-vis 
the authorities of the receiving state, while the latter covers any kind of 
help and assistance which the consul may extend to nationals of his state. 
This assistance may take many forms: e.g., information, provision of an 
interpreter, assistance in case of distress, repatriation, monetary help, in- — 
troduction of commercial agents to commercial concerns, and assistance to 
nationals working in the receiving state. 

(10) Paragraph 2 provides that a consul in the exercise of his functions 
may deal only with the local authorities. It makes an exception where the 
present draft or the relevant agreements in force contain a provision allow- 
ing consuls also to deal with the central authorities or with authorities out- 
side the consular district. This matter is dealt with in Article 24 of the 
special rapporteur’s draft and the Commission will consider it later. 

(11) The text of the more detailed, or enumerative, definition as pre- 
pared and revised by the special rapporteur (but not discussed in detail 
by the Commission), together with a commentary which he has since added 
but which has likewise not been considered by the Commission, is repro- 
duced below: 


CONSULAR FUNCTIONS 


1. The task of consuls is to defend, within the lunits of their con- 
sular district, the rights and interests of the sending state and of na- 
tionals and to give assistance and relief to the nationals of the sending 
state, as well as to exercise other functions specified in the relevant 
international agreements in force or entrusted to them by the sending 
state, the exercise of which is compatible with the laws of the receiving 
state. 

2. Without prejudice to the consular functions deriving from the 
preceding paragraph, consuls may perform the under-mentioned func- 
tions: 


76 See A/CN.4/L.84, Art. 13. 
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I. Functions concerning trade and shipping 


1. To protect and promote trade between the sending state and the 
receiving state and to foster the development of economic relations be- 
tween them; 


Commentary 


This function has always been recognized by international law. [n 
states where the sending state is represented by a diplomatic mission, 
the latter performs most of these functions. 


2. To render all necessary assistance to ships and merchant vessels 
flying the flag of the sending state; 


Commentary 
In the exercise of this function the consul is competent or entitled: 


(a) To examine and stamp ships’ papers; 

(b) To take statements with regard to a ship’s voyage and destina- 
tion, and to incidents during the voyage (master’s reports) ; 

(c) To draw up manifests; 

(d) To question masters, crews and nationals on board; 

(e) To settle, insofar as authorized to do so by the laws of the 
sending state, disputes of any kind between masters, officers and sea- 
men, especially those relating to pay and the execution of contracts 
between them ; 

(f) To facilitate the departure of vessels; 

(g) To assist members of the ship’s company by acting as inter- 
preters and agents in any business they may have to transact, or in any 
applications they may have to make, for example, to local courts and 
authorities; 

(h) To be present at all searches (other than those for customs, 
passport and aliens control purposes and for the purpose of inspection 
by the health authorities), conducted on board merchant vessels and 
pleasure craft; 

(i) To be given notice of any action by the courts or the ad- 
ministrative authorities on board merchant vessels and pleasure craft 
flying the flag of the sending state, and to be present when such action 
is taken; 

(7) To direct salvage operations when a vessel flying the flag of 
the sending state is wrecked or runs aground on the coast of the re- 
ceiving state; 

(k) To settle, m accordance with the laws of the sending state, 
disputes concerning general average between nationals of the state 
which he represents. 


3. To render all necessary assistance to aircraft registered in the 
sending state; 


Commentary 


This function consists of the following: 


(a) Checking log-books ; 

(b) Rendering assistance to the crew; 

(c) Giving help in the event of accident or damage to aireraft; 

(d) Supervising compliance with the international air transport 
conventions to which the sending state is a party. 
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4. To render all necessary assistance to vessels owned by the send- 
ing state, and particularly its warships, which visit the receiwing 
state; 


Commentary 


This function is recognized in a large number of consular conven- 
tions. 


II. Functions concerming the protection of nationals of the sending 
state 


5. To see that the sending state and its nationals enjoy all the 
rights accorded to them under the laws of the recewing state and 
under the international customs and conventions in force and to take 
appropriate steps to obtain redress if these rights have been mn- 
fringed; 


Commentary 


This right in no way means that the consul is authorized to interfere 
in the domestic affairs of the receiving state or to intercede continually 
with the local authorities on behalf of nationals of his state. This 
provision elearly limits the cases in which he may intervene to those 
where the rights of the sending state or of its nationals under the 
municipal law of the receiving state or under international law are 
infringed. The term ‘‘nationals’’ in this context means both indi- 
viduals and bodies corporate possessing the nationality of the sending 
state. i 


6. To propose, where necessary, the appointment of guardians or 
trustees for nationals of the sending state, to submit nominations to 
courts for the office of guardian or trustee, and to supervise the 
guardianship of minors and the trusteeship for insane and other per- 
sons lacking full capacity who are nationals of the sending state; 


Commentary 


There are consular conventions which even confer upon the consul 
the right to appoint the guardians or trustees in the case of minors or 
persons lacking full capacity who are nationals of the sending state. 
As, however, the laws of certain countries reserve this function to the 
courts, the provision proposed limits the consul’s powers in this matter 
to those of: 


(a) Proposing the appointment of guardians or trustees; 

(b) Submitting nominations to courts for the office of guardian or 
trustee ; 

(c) Supervising the guardianship or trusteeship. 


7. To represent wm all cases connected with succession, without 
producing a power of attorney, the heirs and legatees, or their 
successors in title, who are nationals of the sending state and who are 
not represented by a special agent; to approach the competent 
authorities of the recewing state in order to arrange for an in- 
ventory óf assets or for the winding up of the estate; and, if neces- 
sary, to apply to the competent courts to settle disputes and claims 
concerning the estates of deceased nationals of the sending state; 
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Commentary 


The svopi of the functions vested in consuls by consular conveuth ’s 
aad other international agreements for the purpose of deel ne w<) 
s recession questions is very varied. In order that this provision sho: |. 
b- aeeeptable to as many governments as possible, the proposed cla = 
refers to those functions only which may be regarded as cssertial 0%: ¢ 
Protection of the rights of heirs and legatees and their snceessars in 
title. Under this provision, in all cases in which nanonals oi ts 
sending state are beneficiaries in an estate as heirs or Jogatees, o os 
cause they have acquired rights in the estate through heirs or legati cs, 
aid are not represented by a special agent, the consul has the vient ‘1. 


(a) Represent the heirs and legatees, or their snecessors in iron. 
vithout having to produce a power of attorney from the persons e, 
¢rned ; 

(hy Approach the appropriate authorities of the receiving st 4> 
vith a view to arranging for an inventory of assets or the distribut i 
© the estate: 

te: Apply to the competent courts to settle any disputes and elai s 
concerning the estate of a deceased national. 


The cousul js competent to perform this function for so lone as s 
bes or legatees (or their successors in title) have not avpcin. ol 
speclal agents to represent them in proceedings connected ita oe 
estate. 


IH. Administrative functions 


s. To perform and record acts of civil registration (births, mr- 
rages, deaths), without prejudice to the obligation of declara 's 
fo make whatever declarations are necessary in pursuance of r 
laws of the receiving state; 


Commentary 


These functions are determined by the laws and regulations of i! 
sending state. They are extremely varied and include, inter alia, >i 
following: 


tft 


“ 
t à 
t 


(a) The keeping of a register of nationals of the sending st. te 
residing in the consular district; 

(b) The issuing of passports and other personal documents to» 
tionals of the sending state; 

(e) The issue of visas on the passports and other dovuments of p. - 
sons travelling to the sending state; 

(d) Dealing with matters relating to the nationality of the smd 
ing state; 

(c) Supplying to interested persons in the receiving state mforr:e 
ton concerning the trade, industry, and all aspects of the national hre 
o`’ the sending state; 

(J) Certifying documents indicating the origin or source of goods, 
n.voices and lke documents; 

(g) Transmitting to the entitled persons any benefits, persions or 
compensation due to them in accordance with their national laws or 
with international conventions, in particular under social welfare 
k gislation ; 

(h) Receiving payment of pensions or allowances due to nationals e’ 
il e sending state absent from the receiving state; 
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(4) Performing all acts relating to service in the armed forces of the 
sending state, to the keeping of muster-rolls for those services and to 
the medical inspection of conscripts who are nationals of the sending 
state. 


9. To solemnize marriages in accordance with the laws of the 
sending state, where this is not contrary to the laws of the recewing 
state; 


Commentary 


The consul, if so empowered by the laws of the sending state, may 
solemnize marriages between nationals of his state, and, under the 
laws of certain countries, also between the nationals of his state and 
those of another state. This function cannot, however, be exercised if 
it is contrary to the laws of the receiving state. : 


10. To serve judicial documents or take evidence on behalf of 
courts of the sending state, in the manner specified by the conven- 
tions in force or in any other manner compatible with the laws of 
the recewing state; 


Commentary 


This function, which is very often exercised nowadays, is recognized 
by customary international law. 


IV. Notarial functions 


11. To recewe any statements which nationals of the sending state 
may have to make, to draw wp, attest and recewe for safe custody 
wills and deeds-poll executed by nationals of the sending state and 
ondentures the parties to which are nationals of the sending state or 
nationals of the sending state and nationals of other states, provided 
that they do not relate to immovable property situated in the re- 
ceiving state or to rights in rem attaching to such property ; 


Commentary 
Consuls have many functions of this nature, e.g.: 


(a) Receiving in their offices or on board vessels flying the flag of 
the sending state or on board aircraft of the nationality of the send- 
a any statements which nationals of that state may have to 
make ; 

(b) Drawing up, attesting and receiving for safe custody, wills and 
all deeds-poll executed by nationals of the sending state; 

(c) Drawing up, attesting and receiving for safe custody deeds, 
the parties to which are nationals of the sending state or nationals of 
the sending state and nationals of the receiving state, provided that 
they do not relate to immovable property situated in the receiving 
state or to rights in rem attaching to such property. 


12. To attest or certify signatures and to stamp, certify or 
translate documents in any case in which these formalities are re- 
quested by a person of any nationality for use in the sending state 
or in pursuance of the laws of that state. If an oath or declaration 
in lieu of oath is requred under the laws of the sending state, such 
oath or declaration may be sworn or made before the consul; 


- 
~~ 
-r 
Ma 
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Commentary 


Cousuls have the right to charge for these services fees determin | 
bv the laws and regulations of the sending state; this right is the sci: 
ject of a subsequent article proposed by the special rapporteir (A ~ 
2:3) TT 
— 3 * 


13. To receive for safe custody such sums of money, decume + s 
and. articles of any kind as may be entrusted to the consuls hy.” 
Hionals of the sending state; 


Commentary 


Transfers of sums of money or other valuables, especially works © 
art, are governed (in the absence of an international agreement: Fy io) 
k: ws and regulations of the receiving state. 


V. Other functions 


14. To further the cultural interests of the sending state, p 
ticularly in science, the arts, the professions and education; 


Commentary 


This function has recently become prevalent and is confirried n u 
considerable number of consular conventions. 


15. To act as arbitrators or mediators in any disputes suburtee ct 
to it by nationals of the sending state, where this is not cortrery ‘t 
the laws of the receiving state; 


Commentary 


This function, which enables nationals of the sending state to sottile 
their disputes rapidly, has undeniable practical value but loes ini 
seem to he much used nowadays. 


16. To gather information concerning aspects of economic, te s 
mercial and cultural life in the consular district and other aspects «1 
national life in the receiving state and to report thereon tu '« 
government of the sending state or to supply information vo .- 
terested parties in that state; 


Commentary 


This function is related to the consul’s economic, commercial sod 
caltural functions. 


17. A consul nay perform additional functions as specified by lhe 
sending state, provided that their performance is not prohibited hy 
the laws of the receiving state. 


Commentary 


This is a residual clause comprising all other functions which he 
s ‘nding state may entrust to its consul. Their performance must 
never conflict with the law of the receiving state. 


7: Y-arbook of the International Law Commission, 1957, Vol. TT (U.N. pub., Sales No.: 
marl V. 5, Vol. II), Doe. A/CON.4/108. 
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ARTICLE 16 


Occasional performance of diplomatic acts 


In a state where the sending state has no diplomatic mission, a consul 
may, on an occasional basis, perform such diplomatic acts as the gov- 
ernment of the receiving state permits in the particular circumstances. 


Commentary 


(1) This article deals with the special position of the consul in a country 
in which the sending state has no diplomatic mission and in which the 
consul is the sole official representative of his state. It has been found in 
practice that the consul in such circumstances will occasionally have to 
perform acts which normally come within the competence of diplomatic 
missions and which are consequently outside the scope of consular fune- 
tions. Under this article, the consent, express or tacit, of the receiving 
state is essential for the performance of such diplomatic acts. 

(2) Unlike Article 17, this article is concerned only with the oceasional 
performance of diplomatic acts. Such performance, even if repeated, does 
not affect the legal status of the consul, or confer any right to diplomatic 
privileges and immunities. 


ARTICLE 17 
Grant of diplomatic status to consuls 


In a state where the sending state has no diplomatic mission, a consul 
may, with the consent of the receiving state, be entrusted with diplo- 
matic functions, in which case he shall bear the title of consul-general- 
chargé d’affaires and shall enjoy diplomatic privileges and immunities. 


Commentary 


(1) This article provides for the case where the sending state wishes to 
entrust its consul with the performance not merely of occasional diplomatic 
acts, as provided for in Article 16, but with diplomatic functions gen- 
erally. In several countries the law makes provision for this possibility. 
It would seem that states are at the present day less prone than in the 
past to entrust consuls with diplomatie functions. But even if the prac- 
tice is not now very common, the Commission considers that it should be 
mentioned in a general codification of consular intercourse and immunities. 

(2) Consuls entrusted with diplomatie functions have in the past borne 
a variety of titles: commissioner and consul-general, diplomatic agent 
and consul-general, chargé d’affacres-consul-general, or eonsul-general- 
chargé d'affaires. The Commission has adopted the last-named title as 
being the most in keeping with the function exercised by the consul in such 
cases. 

(3) The consul-general-ehargé d’affaires must, in addition to having the 
exequatur, at the same time be accredited by means of letters of credence. 
He enjoys diplomatic privileges and immunities. 
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(4) The question was raised in the Commission whether the proper 
place for Article 17, and Article 16 too, would not be in the Draft Articles 
on Diplomatic Intercourse and Immunities. Since in both cases the 
consular function is predominant and gives the post its basic character, 
the Commission took the view that both articles ought to remain in the draft 
on consular intercourse and immunities. 


ARTICLE 18 
Withdrawal of exequatur 


1. Where the conduct of a consul gives serious grounds for complaint, 
the receiving state may request the sending state to recall him or to 
terminate his functions, as the case may be. 

2. If the sending state refuses, or fails within a reasonable time, to 
comply with a request made in accordance with the preceding para- 
graph, the receiving state may withdraw the exequatur from the consul. 

3. A consul from whom the exequatur has been withdrawn may no 
longer exercise consular functions. 


Commentary 


(1) It is customary to signify the revocation of the receiving state's 
recognition of a consul by the withdrawal of his exequatur, though the 
destruction or return of the document evidencing the grant of the 
exequatur is not required. 

(2) It should be noted that, according to the terms of the article, the 
withdrawal of the exequatur must always be preceded by a request to the 
sending state for the recall of the consul or for the termination of his 
functions. This latter expression refers mainly to the case where the 
consul is a national of the receiving state, as honorary consuls often are. 

(3) The right of the receiving state to make the request referred to in 
paragraph 1 is restricted to cases where the conduct of the consul has given 
serious grounds for complaint. Consequently, the withdrawal of the 
exequatur is an individual measure which may only be taken in con- 
sequence of such conduct. The obligation to request the recall of the 
consul or the termination of his functions before proceeding to withdraw 
the exequatur constitutes some safeguard against an arbitrary withdrawal 
which might cause serious prejudice to the sending state by abruptly or 
unjustifiably interrupting the performance of consular functions in matters 
where more or less daily action by the consul is absolutely essential (e.g., 
various trade and shipping matters, the issue of visas, attestation of sig- 
natures, translation of documents, ete.). 

(4) In the event of the withdrawal of the exequatur, the consul con- 
cerned ceases to be entitled to exercise consular functions. In addition, 
he loses the benefits of the present articles and of relevant agreements in 
foree. The question whether the consul continues in such circumstances 
to enjoy consular immunities until he leaves the country or until the lapse 
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of a reasonable period within which to wind up his affairs will be dealt 
with in a separate article. 


ARTICLE 19 
Accommodation 


The sending state has the right to procure on the territory of the re- 
ceiving state, in accordance with the internal law of the latter, the 
premises necessary for its consulates. The receiving state is bound to 
facilitate, as far as possible, the procuring of suitable premises for such 
consulates. 


Commentary 


(1) The right to procure on the territory of the receiving state the 
premises necessary for a consulate derives from the agreement by which 
that state gives its consent to the establishment of the consulate. The 
reference in the text of the article to the internal law of the receiving state 
signifies that the sending state may only procure premises in the manner 
laid down by the internal law of the receiving state. The internal law 
may, however, contain provisions prohibiting the acquisition of the owner- 
ship of premises by aliens or by foreign states, so that the sending state 
may be obliged to rent premises. Even in this case, the sending state may 
encounter legal or practical difficulties. Hence, the Commission decided 
to include in the draft an article making it obligatory for the receiving 
state to facilitate, as far as possible, the procuring of suitable premises 
for the consulate of the sending state. This obligation does not extend 
to the residence of members of the consular staff, for such a duty would 
be too onerous for the receiving state. 

(2) As compared with Article 19 of the Draft Articles on Diplomatic 
Intercourse and Immunities, the wording of this article was modified so as 
not to impose an unduly heavy burden on receiving states which have a 
large number of consulates in their territory, and also to make allowance 
for the fact that states tend to lease rather than purchase premises when 
seeking accommodation for their consulates in the receiving state. 

(3) This article, which would normally be placed earlier in the present 
chapter, is placed here because the Commission may, as in the case of the 
Draft Articles on Diplomatie Intercourse and Immunities, decide to place 
it in the chapter on privileges and immunities. 


CHAPTER IV 


OTHER DECISIONS OF THE COMMISSION 


I, PLANNING OF FUTURE WORK OF THE COMMISSION 


43. Reference is made in Chapter I of this report (see par. 7 above) to 
the decision of the Commission to include the item of consular intercourse 
and immunities on the provisional agenda for the next session and to give 


1960] OFFICIAL DOCUMENTS 303 


to it first priority. The Commission also decided to place on the provisional 
agenda the subjects of state responsibility, Jaw of treaties, and ad hoc 
diplomacy. The special rapporteurs were requested to continue with their 
work. The order of the last three items does not, however, necessarily 
indicate that the Commission will discuss them in that order. 

44. The Commission would hope, therefore, that at its next session, in 
addition to completing the first draft on consular intercourse and im- 
munities, it would hold some discussion of state responsibility and also con- 
tinue with the section of the law of treaties dealing with the conclusion of 
treaties. With respect to the item on ad hoe diplomacy, it will be recalled 
that at its last session the Commission decided that this subject should be 
studied, since it constituted one form of diplomatic relations between states 
and the Commission had limited its Draft Articles on Diplomatic Inter- 
course and Immunities, submitted to the General Assembly in the report 
covering its tenth session, to permanent diplomatie missions. Accord- 
ingly, the special rapporteur on diplomatie intercourse and immunities, Mr. 
A. E. F. Sandström, was requested to make a study of this subject and 
submit a report at a future session, At the present session the special 
rapporteur announced his intention of submitting his report on this subject 
to the Commission prior to the next session, so that the Commission would 
be in a position to take up this subject at that session, if this were desirable. 
The desirability of considering this subject at the next session may, how- 
ever, be affected by the General Assembly’s decision at its fourteenth ses- 
sion on the measures to be taken with regard to the Draft Articles on Dip- 
lomatic Intercourse and Immunities. 


II. CO-OPERATION WITH OTHER BODIES 


$5. At its previous session the Commission adopted a resolution which, 
inter alia, requested the Secretary-General to authorize the Secretary of 
the International Law Commission to attend, in the capacity of an observer 
for the Commission, the fourth meeting of the Inter-American Council of 
Jurists to be held in 1959 at Santiago, Chile. The Commission took note 
of the statement of the Secretary that this meeting would take place from 
24 August to 12 September 1959, that an official invitation from the host 
Government, Chile, had been received and that the Secretary-General had 
authorized the Secretary to attend the meeting, in accordance with the 
request of the Commission. 

46. The Commission also had before it a letter received from the Secre- 
tary of the Asian-African Legal Consultative Committee, enclosing a copy 
of the summary report of the Committee’s second session, held at Cairo in 
October 1958, and inviting the Commission to send an observer to the 
third session to be held at Colombo from 5 to 19 November 1959. The 
Commission authorized the Secretary to inform the Asian-African Legal 
Consultative Committee that the question of diplomatie intercourse and 


78 Official Records of the General Assembly, 13th Sess., Supp. No. 9 (A/3859), par. 51. 
79 Ibid., par. 71. 
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immunities would be before the General Assembly at its fourteenth session 
and the Committee’s report might be useful to the delegations there 
represented, but that it was too late for the Commission to request the 
necessary arrangements to be made in order to send an observer to the 
Committee’s third session. 


i. CONTROL AND LIMITATION OF DOCUMENTATION 


47. Resolution 1272 (XIII) of the General Assembly, dated 14 No- 
vember 1958, concerning this question had been placed on the agenda of 
the Commission for the present session and was duly brought to the atten- 
tion of the Commission. The Commission took note of the resolution. 


1¥. RELATIONS BETWEEN STATES AND INTER-GOVERNMENTAL ORGANIZATIONS 


48. Resolution 1289 (XIII) of the General Assembly, dated 5 December 
1958, on relations between states and inter-governmental organizations, 
which was adopted in connexion with the General Assembly’s consideration 
of the Draft Articles on Diplomatic Intercourse and Immunities, had been 
placed on the agenda of the Commission for the present session. The 
Commission took note of the resolution and resolved that in due course 
consideration would be given to the matter. 


V. DATE AND PLACE OF THE NEXT SESSION 
49. The Commission decided to hold its twelfth session in Geneva from 
25 April to 1 July 1960. 


VI. REPRESENTATION AT THE FOURTEENTH SESSION OF THE GENERAL ASSEMBLY 


50. The Commission decided that it should be represented at the next 
(fourteenth) session of the General Assembly, for purposes of consulta- 
tion, by its Chairman, Sir G. Fitzmaurice. 
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INDONESIAN NATIONALIZATION MEASURES 
BEFORE FOREIGN COURTS 


By MARTIN DOMKE 
New York Uniwersity School of Law 


In the wake of nationalist movements directed against the determination 
of The Netherlands not to give up their rights to West New Guinea, the 
Indonesian eentral government in 1958 nationalized Dutch properties, 
among them tobacco plantations. The 1958 harvest sent to Germany and 
The Netherlands was claimed by Duteh companies as their property by 
reason of their concession rights to the plantations. In proceedings for 
injunctive relief, they succeeded before Dutch but not before German 
courts. The latter dealt in great detail with the extraterritorial effect of 
foreign nationalization measures in a way which, as may be stated at the 
outset, deviates from basie principles of the international ‘‘law’’ of 
nationalization. 


The Nationalization Measures 


In West Sumatra, the independence movement! led to certain disturb- 
ances and taking over of Dutch properties by individual squatters. In 
order to restore order, Indonesian decrees and regulations provided for in- 
tervention of the military and civil authorities and for the supervision 
and administration, and subsequent taking over, of Netherlands enterprises 
by the Indonesian Government.?, An administrative body, the Pusat Perke- 
bunan Negara Baru (New Central Agency for Government Estates), was 
set up by a decree of December 10, 1957, to carry out this government con- 
trol? By its preamble, the decree connects the enactment with the 
‘struggle for the liberation of Irian Barat [West New Guinea].’’ The 
same reference appears in the preamble to Act No. 86 of December 31, 1958, 
the Nationalization of Dutch Enterprises Act.* Its Article 6 speaks like- 
wise of the ‘‘measures taken by the Government within the framework of 
the struggle for the liberation of Irian Barat against Dutch-owned enter- 
prises within the territory of the Republic of Indonesia.’’ It declares 


1 Ali Sastroamidjojo and Robert Delson, ‘‘The Status of the Republie of Indonesia,’’ 
49 Col. Law Rev. 344 (1949); and Charles Cheney Hyde, ibid. 955. 

2 Goverıment Decree No, 23, of April 16, 1958, Lembaran Negara 1958, No, 39, trans. 
in ‘‘The Measures Taken by the Indonesian Government against Netherlands Enter- 
prises,’’ 5 Netherlands Int. Law Rev. 227, 231 (1958). 

3 Lord MeNair, ‘‘The Seizure of Property and Enterprises in Indonesia,’’ 6 Nether- 
lands Int. Law Rev. 218 (1959), refers on p. 220 to a statement by the Minister of 
Economie Stabilization, on Nov. 21, 1958, whereby an Ordinance of the Central Military 
Authority ‘‘was intended to exercise supervision over the transfer of Dutch property.’’ 

4 Statutes 1958, No. 162; trans. in U.N. Doe. A/AC.97/5, of Dec. 15, 1959, cited note 
60 below, p. 139; and in 6 Netherlands Int. Law Rev. 291 (1959). 
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(Article 1) Dutch enterprises as ‘‘nationalized and full and free property 
of the State of the Republic of Indonesia.’’ Article 2 provides for compen- 
sation to be determined ‘‘by a Committee whose members are appointed by 
the Government.’’ The payment ‘‘will be further regulated in a separate 
Act.” The Nationalization Act was implemented by various government 
decrees, especially Ordinance No. 2 of 1959, on Principles for the Execu- 
tion of the Act for the Nationalization of Dutch Enterprises," Ordinance 
No. 3 on the Establishment of a Board for the Nationalization of Dutch 
Enterprises, Ordinance No. 4 of 1959, which specified the Dutch-Owned 
Tobacco Agricultural Enterprises to be Nationalized,’ and Ordinance No. 
9 of 1959, relating to the fixing of compensation. Al these Indonesian 
regulations contain official explanations, annexed to the ordinances, which 
will be considered later in statements by the German and Dutch courts. 


The German Court Proceedings 


Two Dutch companies, whose tobaeco plantations in Indonesia had been 
nationalized, claimed property rights in the tobacco harvest of 1958, which 
had been shipped to Bremen, Germany. They sought preservation of their 
property rights to the tobacco now in the possession of the German-Indo- 
nesian Tobacco Trading Company in Bremen. The German company with 
restricted liability was established by four Bremen tobacco-importing firms 
and the Indonesian administrator of nationalized tobacco plantations, the 
P.P.N. Baru.2° The Dutch companies claimed that the concessions they 
had long maintained on the plantations, some of them since 1872, gave 
them rights in the nature of ownership in the tobacco harvest in Bremen. 
Moreover, the nationalization should not be recognized, since no compensa- 
tion had been provided for in fact, and the measures were directed solely 
against Dutch nationals and thereby discriminatory. The nationalization 
was therefore in violation of established principles of international law. 
The recognition of Indonesian nationalization measures by German courts 
would be contrary to German law as well as German public policy. Ger- 
man courts would also have to protect Dutch nationals against the breach 
of international law by a third state. The Dutch companies asked for an 
injunction against the German company, namely, to deliver the tobacco 
to a sequester, to be designated by the court, and to refrain from any trans- 
action regarding the tobacco, especially its sale or other disposal. 

The German company alleged that the Dutch companies did not have any 
property rights to the tobacco, since they were neither owners of the Indo- 
nesian plantations nor were the plantations in their possession when the 
tobacco was harvested in 1958. It further asserted that none of the reasons 
advanced for non-recognition of the Indonesian nationalization decrees were 
valid and that German courts must recognize the Indonesian Nationalization 


5 Statutes 1959, No. 5, trans. ibid. 296. 6Statutes 1959, No. 6, trans. ibid. 301. 

7 Statutes 1959, No. 7, trans. ibid. 304. 8Statutes 1959, No. 16, trans. ibid. 307. 

9N.V. Verenigde Deli-Maatschapijen and N.V. Senembah-Maatchappij v. Deutsch- 
Indonesische Tabak-Handelsgesellschaft m.b.H. 

10 Cited note 3 above. 
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Act of 1958. On August 21, 1959, the Hanseatic Court of Appeals ‘One > 
ia, csse eicht in Bremen dismissed appeals “= from decisions of the Disto 
Court, Landgericht) of Bremen of April 21 and June 16, 1959, whieh has 
re casec the issuance of injunctions requested by the Dutch companies.” 

‘he lecisions of the German courts in the summary procedure for iv- 
juncitv> relief are final; +% they are based on the finding thut the Datcu 
compar ies could not prove their property rights to the tobacco harvest c^ 
165s, which was shipped to Bremen at the time the Dutch companies were 
no longer in possession of the plantations. However, both German cour’ ; 
desh with the further question of whether, even if the Dutch compar . 
hed been the owners of the tobacco harvest, Indonesian nationalizatio i 
m`'əsures were to be recognized abroad. In recognizing them, the cour. 
cacade I the application of concepts familiar to the international ‘aw ¢ 
expropiiation, among them review of the constitutionality of Zorcie: 
netiona ization decrees, their legality under international lav’, inevectn ` 
20 npen ation of the former owners, discriminatory treatment, ana F- 
publie policy of the forum.%* 


The Dutch Court Proceedings 


In the Amsterdam court proceedings, the Dutch company elaimed tha‘ 
securitics given by it to the Republiek Indonesie Bank Indonesia ir 
Djakart2 10 cover obligations should be surrendered. Part of the securities. 
na veiy, 3476 bales of tobacco, had been placed by the bank at the d’sposa 
oy P.P.N. Baru, the Indonesian administrator of the tobaeeo plantations, 
who subsequently sold the tobacco. Its value exceeded the company’s deb‘ 
to ‘he benk. The company, thus relieved of its debt, asked the Duteh cour 
to direc’. the Bank Indonesia to surrender the further security, namcly 
six warrants representing 6263 bales of tobacco located in Amsterdam 
By order of the President of the District Court (Arr.-Rechthank* 9° 
Ansterdam,'® the warrants were placed in the custody of De Tweatsehc 
Bank of Amsterdam, the bank acting as sequester and now a co-defenda 
‘nthe court action. The Dutch company which had sold the tobacco e 
September 15, 1958, wanted to deliver it to the buyer for which transact ior 
‘t reeded the warrants. In the summary court proceedings De Twentse 
Bank wes directed by the President of the District Court on D>cember 2”. 

' < 59,1959 and 1 U 201/1959. 

7 Q72 and 13/1959, of April 21, 1959, concerning the tobacco shipped wth t, 
“oss°ls Ae'eas and Eumacus; 7 Q 26/1959, of June 16, 1959, re vessel Ulyseus. 

t Pursuant to Art. 545(2) of the German Code of Civil Procedure, there is + 
copeoi (E vision) available from a judgment of a Court of Appeals in injunctive yr: 
cedures; ef. Kaplan-Von Mehren-Schaefer, ‘‘Phases of German Civil Proeedure,’’ . | 
ilarverd Law Rev, 1193, 1260 (1958). 

14Cf. Inoz Seidl-Hohenveldern, ‘‘Auslindische Nationalisierungsmas:nahmen ir! 
ere Beurteilung durch deutsche Gerichte,’’ 5 Aussenwirtschaftsdienst des Betrieb» 
Beretora 272 (1959). 

15 Seremvah Maatschappij N.V. v. Republiek Indonesie Bank Indonesia and De 
“re vache Bank N.V. 

8 Ni ier audse Jurisprudentie 1959, No. 73, p. 218. 
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1958, to deliver the warrants to the Dutch company; this decision was 
affirmed by the Appellate Court (Hof) of Amsterdam on June 4, 1959.1” 
The defendants failed to appeal to the Supreme Court (Hoge Raad). 
The District Court stated *8 that the placing of the Dutch company under 
control by the Indonesian authorities was 


a discriminatory measure directed against the Netherlands enterprises 
in Indonesia in order to lend support to the claims on West New 
Guinea rejected by the Netherlands, and therefore constitutes a viola- 
tion of international law as manifest as it is serious ... [The plac- 
ing under control] at least is so repugnant to the conceptions of mor- 
ality upheld in the Netherlands that under no circumstances could 
a Netherlands court be expected to sustain a plea based thereon. 


In a detailed decision which made no reference to court decisions or 
legal writings, the Appellate Court of Amsterdam considered the action 
as being purely within the sphere of private law, based on a loan agree- 
ment against securities, where the Indonesian state bank did not act in its 
capacity as agent of the Republic of Indonesia, so that the issue of im- 
munity was not involved.** Although Dutch courts generally refrain from 
determining the validity of acts of a foreign state, the gross violation of 
basic principles of international law made this principle inapplicable in the 
instant case: the discriminatory character of the Indonesian nationaliza- 
tion directed solely against Dutch enterprises; no provision for effective 
compensation and, moreover, the use of these measures as instruments of 
political pressure in the dispute over West New Guinea.?° 


Dutch Property Rights to the 1958 Tobacco Harvest 


In the German court proceedings, both the Bremen District Court and 
the Court of Appeals dismissed the petition for an injunction for the sole 
reason that the Dutch companies had not proven property rights to the 
tobacco. The German courts assumed that for the determination of the 
property rights, the applicable law was that of the place where the tobacco 
was located at the time of the alleged acquisition of the property, viz., 
Indonesia.” The District Court considered it immaterial whether the 
Dutch companies had obtained property rights under Indonesian law, since 
they would have lost them anyway by operation of the Nationalization Act, 
which was enacted at the time the tobacco was still on the plantations. 
The Bremen Court of Appeals, however, dealt to a large extent with the 
question of whether the acquisition of property rights to the tobacco harvest 


17 Ibid., No. 350, p. 855. 

18 R. D. Kollewijn, ‘‘ ‘Nationalization’ without Compensation and the Transfer of 
Property,’’ 6 Netherlands Int. Law Rev. 140, 156 (1959). 

19 K, W. Wedderburn, ‘‘ Sovereign Immunity of Foreign Public Corporations,’’ 6 Int. 
and Comp. Law Q. 290 (1957); Bank Indonesia Act, Law No. 11, 1953, as amended by 
Law No. 84/1958, Report of the Governor, Bank Indonesia, for the Financial Year 1958- 
1959, p. 292. 

20 For quotations from the Dutch court decisions, see pp. 315, 316, 318, 319, below. 

21 The court refers to Martin Wolff, Das Internationale Privatrecht Deutschlands 175 
(3rd ed., 1954). 
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had been proven. This proof, said the court, had not been sufficiently 
furnished by the Dutch companies. Restricted means of proof in injune- 
tion proceedings made it impossible for the court to take cireumstantial 
evidence on this legal question.2? The detailed considerations of the 
Bremen Court of Appeals can be summarized only briefly, as they do not 
directly concern publie international law. 

In the opinion of the German court, concession rights ** did not give a 
jus m rem to the Dutch companies, since they had not availed themselves 
of a registration of their rights in the nature of hereditary rights to lease 
(Erbpachtrechte), which procedure was available under Indonesian law. 
Moreover, on September 1, 1951, a Land Return Agreement was concluded 
between the Indonesian state and the plantation holders, whereby the 
Dutech companies, in exchange for partial return of plantations, were 
allowed to retain all other concessions, the greater part of which had 
already expired, or were about to expire within a short time, for an ad- 
ditional thirty years. The nature, extent and establishment of the rights 
of the Dutch companies were to be regulated by later legislation. The 
Bremen Court of Appeals considered this 1951 agreement only as a pre- 
liminary contract (Vorvertrag), since the legislation envisaged was never 
passed. The later nationalization might have been considered a violation 
of the 1951 Agreement as a ‘‘venire contra factum proprium”? by the 
Indonesian Government, if the non-conclusion of the final agreement had 
been exclusively caused by the attitude of the Indonesian Government, a 
fact not proven in the opinion of the court. But even in that ease, said 
the court, 


such legal principle might only become essential in a litigation be- 
tween the Dutch companies and the Indonesian State. But it is in 
no way effective in an action of the Dutch companies against a third 
party, where the respondent, as an independent legal entity under 
German law, does not have and never had any contractual relations 
with the Dutch companies. 


In dealing in great detail with the Indonesian law on plantation rights, 
based on the indigenous customary law (Adat) and the ‘‘Intergentile’’ 
law in Netherlands Indian doetrine 2 and court decisions,” the Court of 
Appeals considered the rights of the Dutch companies only as personal 


22 Though the German judge, pursuant to Art. 293 of the Code of Civil Procedure, 
has to ascertain foreign law from his own investigation; cf. Martin Domke, American- 
German Private Law Relations 92 (1956). 

23 Cf., generally, Leo T. Kissam and Edmond K. Leach, ‘‘Sovereign Expropriation 
of Property and Abrogation of Concession Contracts,’’? 28 Fordham Law Rev. 177 
(1959); and Stephen M. Sehwebel, ‘‘International Protection of Contractual Arrange- 
ments,’’ 1959 Proceedings, American Society of International Law 266, 

24 Pursuant to Royal Ordinance of May 6, 1915, on the establishment of real property 
rights under the Netherlands-Indian Civil Code, Indonesian Government Gazette, No. 474. 

25 Cf. J. Leyser, ‘‘ Legal Developments in Indonesia,’’ 3 A. J. Comp. Law 399 (1954). 

26 Ph. Kleintjes, ‘‘ Over een wettelijk fragment van intergentiel recht’? [On the draft 
of a statute of intergentile law], 88 Rechtsgeleerd Magazijn 51 (1919). 

27 Appellate Court of Netherlands India, May 4, 1916, 106 Indiseh Tijdschrift 
van het Recht 420; April 28, 1927, 126 ibid. 1. 
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rights, in the nature of rights to appropriate the produce (Fruchtziehungs- 
rechte). The Dutch companies could have acquired property in the harvest 
only if they had been in possession of the land on which the tobacco was 
grown. This was not the case at the time the tobacco was harvested by the 
Indonesian administrator, because, as the Court of Appeals said: 


the petitioners, by their own presentation, had been completely de- 
prived of the possession [of the plantations] by the Indonesian military 
measures in December, 1957. They could therefore acquire property 
in the products only by actually taking possession of them which un- 
disputedly did not occur. 


The Court of Appeals further refuted an allegation of the Dutch companies 
that the administrator, the P.P.N. Baru, harvested the tobacco on behalf 
of the Dutch companies, by stating that the decrees 7* made it manifest 
that it had been the intention of the Indonesian authorities ‘‘from the very 
beginning to obtain power to dispose freely of the forthcoming harvest.’’ 
The court said further: 


In general, it is the intention and purpose of a compulsory or even 
‘fenemy’’ administration to exclude the person whose property is 
being administered from any use or possibility of disposal, especially 
of the products of an enterprise. 


The court further held that the permission to appropriate the produce 
may be revoked 


if the other party is no longer in possession of the land left to him 

. and even when the permitting party is bound by contract to 
give permission. . . . Such revocation has the consequence of making 
it impossible for the other party to further acquire any property 
rights in the produce. In the case under consideration, revocation 
of the permission was conclusively made by the Indonesian State by 
taking possession of the plantations of the petitioners.*® 


The court distinguished the Indonesian military administration 3° from 
the ‘‘custodian’’ under Military Law No. 52, concerning the Blocking and 
Control of Property, issued by the Military Government for Germany 
(U.S.). Indonesian administrators were 


obviously only dependent executive organs of the Indonesian State 
itself who, as proprietor, or by virtue of its power to dispose of the 
land, once more took back the plantations left to the companies by 
way of concessions and placed them under its own management.* 


28 Cited notes 4 to 8 above. 

22 A withdrawal (so-called rachat légal, Rückkauf) ‘‘conelusively declared by the 
occupation of the plantations.’’ 80 Note 2 above. 

8110 Code of Federal Regulations, 1947 Supp., see. 3.15. 

32 In an action by the owner of blocked property to determine the liability of a 
custodian under Military Law No. 52, the German Federal Supreme Court, however, 
declared on June 24, 1957 (24 Entscheidungen des Bundesgerichtshofs in Zivilsachen 
393, digested in 53 A.J.LL. 457 (1959)), it was ‘‘a duty toward the owner to manage 
the property carefully,’’ and reversed the decision of the Court of Appeals of Düsseldorf 
which ‘‘erred in holding that the custodian under Law No. 52 had to safeguard the 
interest of the occupying Power exclusively and that therefore he had to administer the 
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Tire remen Court of Appeals considered Article 7 of the Nationaliza‘ ien 
Ac providing for retroactive eftect as of December 3, 1957. as beine si 
no importance, 


be :ause for the expropriation of property that may have existed prior 
to December 1, 1958, no retroactive effect is required. At that tim, 
th: bales of tobacco in dispute were in fact still within the territo v 
of Indonesia. They were shipped at a later date.” 


Tbe Court of Appeals confirmed the opinion of the District Court thet 
even l the companies had shown that they were owners of the harve::. 
they hed lost their property rights by virtue of the Indonesian National'z: 
tin. Avt which must be recognized by German courts.** 

“+e Dutch courts, however, in not recognizing any extraterritorial ere + 
o` (ae Indonesian nationalization, did not deal with the question of i: 
olizmal acquisition of Dutch property rights to the tobacco harvest « ° 
{leir eentual loss, as the German courts did. 


Court Review of the Indonesian Nationalization Act 


Both German courts took the view that under general principles of pri- 
vate international law they were not allowed to review the domestic validity 
(innerstaatliche Rechtswirksamkeit) of the Indonesian Netionalizatio:n 
Aci. But even if such review were permissible in principle, the (German: 
judece, n the opinion of the Court of Appeals, 


when applying foreign law has to proceed in the same way as ‘he 
vourt would have proceeded in that country, the norms of which are 
to be reviewed ... 


There :s no doubt 


thet the validity of Act No. 86 can only be reviewed on the rasis c' 
the lex rez sitac . . . all the more as the expropriation itself toox plac: 
within the sovereign territory of Indonesia. 


Article 95(2) of the Provisional Constitution of the Republie of inuu- 
nesia of August 15, 1950,°* provides that ‘‘the laws are inviolable.” Smer 


wenta - =—— _ _——- — 











property not for the owner but rather against him.’’ For a discussion of the Geros 
cate law on the status of the custodian, see Court of Appeals of Colle, June 30, 1950, 
Revht«preehung zum Wiedergutmachungsrecht, Beiheft 1959, No. 7, p. 6 (1959). 

“3 Sce Paul Guggenheim, Traité de Droit International Public, Vol. 1, p. 109 (1953). 

‘It, s ould be noted that the P.P.N. Baru, ‘fas representative of the Jn‘ontsir - 

stote,’? and the German company agreed on Feb. 13, 1959, that for the case of on, 
otteebme it by a third party of the tobacco shipped to Bremen, special insurance shoula 
Le token by the company to cover this risk, which insurance was in fact arreuged for. 

c> P. 319 below. In this respect, reference may be made to the question of vequisitior 
of rights to oil in Sumatra by the Japanese occupation authorities, dealt with in IN.A 
Ye DB: ta: fsehe Petroleum Maatschappij v. The War Damage Commission, Anril 13, 
1986, [1956] Singapore Law Rep. 65, 22 Malayan Law Journal 155 (1956), 51 AJIL 
s02 (1957); ‘The Case of the Singapore Oil Stocks,’ 5 Int. and Comp. Lay; Q. $' 
‘TES. 

‘3 Act No. 7, of 1950; Gazette, No. 37, of 1950; trans. in Amos J. Peasles, Const 
tutions of Nations 383 (2d ed., 1956). 
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Indonesian law does not allow court review of the validity of the Indonesian 
nationalization law, a German judge should not be allowed to do so either. 

The Dutch companies further asked the Bremen Court of Appeals to 
submit the matter to the Federal Constitutional Court.” Article 100(2) 
of the Basic Law of the Federal Republic of Germany, the Bonn Constitu- 
tion of 1949,3* provides that 


if in a litigation it is doubtful whether a rule of international law 
forms part of federal law and whether it creates direct rights and 
duties for the individual (Art. 25), the court shall obtain the decision 
of the Federal Constitutional Court.*® 


The Court of Appeals refused the petition, since the injunction was 
denied because of failure to prove that the tobacco harvest of 1958 was the 
property of the Dutch companies. All other holdings of the courts merely 
constituted ‘‘auxiliary reasons” (Hilfsbegriindung), and the decision did 
not depend on a question to be possibly decided by the Federal Constitu- 
tional Court. Moreover, such proceedings would not be available in an 
injunction matter; it would amount to a suspension of injunctive proceed- 
ings,*° ‘‘which by its very nature is based on the necessity for speed and 
only allows admission of presently available evidence.’’ * 


The Act of State Doctrine * 


Both Bremen courts refuted the allegation of the Dutch companies that 
the Indonesian Nationalization Act, passed in a discriminatory way and 
without provision for compensation, was contrary to well-established prin- 


37 On this so-called Normenkontrolle by the German Constitutional Court, see Gott- 
fried Dietze, ‘‘Constitutional Courts in Europe,’’ 60 Dickinson Law Rev. 313, 321 
(1956); Taylor Cole, ‘‘The West German Federal Constitutional Court. An Evaluation 
after Six Years,’’ 20 Journal of Politics 278 (1958), and ‘‘Three Constitutional Courts,’’ 
53 Am. Pol. Sci. Rev. 963, 969 (1959); and Charles Szladits, Guide to Foreign Legal 
Materials, French-German-Swiss 147, note 91 (1959). 

38 Department of State Pub. 3526, European and British Commonwealth Series 8. 

39 Cf. the decision of the Federal Constitutional Court of July 1, 1953 (Decisions, 
Vol. 2, p. 380), dealing with illegal confiscation of property: ‘‘The Constitution in- 
cludes general principles which were not enacted in written clauses because the general 
principles supplied the pre-constitutional framework for the makers of the Constitution. 
The rule of law-principles is among these general principles, and is therefore binding 
on both national and state legislatures.’’ Cf. also ‘*The Rule of Law in the Federal 
Republie of Germany,’’ A Statement by the German National Section of the Interna- 
tional Commission of Jurists 22 (The Hague, 1958). 

40 The court referring to Leo Rosenberg, Lehrbuch des Zivilprozesses 614, § 130 I 2b 
(7th ed., 1956). 

41 Stein-Jonas-Schoenke, Kommentar zur Zivilprozessordnung, § 925, Note II2 (18th 
ed., 1956). ; 

42 James N. Hyde, ‘‘The Act of State Doctrine and the Rule of Law,’’ 53 A.J.LL. 
635 (1959); Michael Zander, ‘‘The Act of State Doctrine,’’ ibid. 826; Wm. Harvey 
Reeves, ‘‘ Act of State Doctrine and the Rule of Law—A Reply,’’ 54 ibid. 141 (1960) ; 
Jerome Lipper, ‘‘Acts of State and the Conflict of Laws,’’ 35 N.Y.U. Law Rev. 234 
(1960); John C. Peters, ‘¢International Conflict of Laws~—-Title to Chattels—* Act of 
State’ Doctrine,’’ 58 Mich. Law Rev. 100 (1959). 
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ciples of international law and could therefore not be recognized in So 
many. Article 25 of the Bonn Constitution ** provides: 


w 


T 1e general rules of international law shall form part of federal tev. 
Tey shall take precedence over the laws and create rights ena cui- 
directly for the inhabitants of the federal territory.** 


The Bremen District Court took the view that even if the vrationaiizetio 
rere contrary to international law, this would not entail the nullity cf i'e 
neesu es, bui only a claim for damages to be advanced by the state cf <> 
ret:oral against the nationalizing state. On this aspect, the Brow > 
Court of Appeals stated that 


cen assuming’ that the Indonesian nationalization law viclat:. 
v rious regards generally valid principles of international lav, 
still cannot be said that according to the state of preseni-day dode 
© international law and case law, the Indonesian Act No. 50 van 
treated on that ground as void from its inception by the judge ci < 
fcrum, and that, as the petitioners assert, the national jude. 

recognizing nationalization law which is contrary to internaticna | 
and by referring petitioner to diplomatic channels for damage, 
any, would commit himself a violation of international law. 


The eourt had to admit that 


tle legal conviction has changed because a world-wide trend tcwe-.! 
reostrieting state immunity has become manifest and because the + e- 
velopment of international law tends in the direction of restraui. ‘e 
states from using their means of power even against an lijtstive. 
., . Assuming that the courts of all countries granted restitution io 
former owners because of the invalidity of the nationalization law, tùis 
would indeed result in a blockade of the confiscating state, so that ‘t 
could not trade with the expropriated goods. At the sarie tu:s 
however, the entire world trade would be strongly affected a‘! 
tioubled by such a sanction, especially if the blocked state took cornt -. 
weasures. There is hardly any probability that all nations wow: 
declare solidarity and that all national courts decide uniformly . - 
sich a case. A singular decision would searcely have en educatio r: 
efect and in the rarest cases induce the confiscating state to vic t, 
at in such a ease the trade might easily be re-directed. 


The Bremen Court of Appeals, referring to writings of Professor [grs 
Scidl-'Iohenveldern,*® concluded that 


©. Cited note 38 above. 

t Ey om assuming that the application of Art. 25 is not confined to violations ov . 
oloro Republie of Germany itself; cf. Hermann Mosler, Das Vélkerrecht in cer Prevx 4 
ccr Deitschen Gerichte 42 (1957). 

On tne international law aspect of the Bonn Constitution, see Arthur Lenhoff, ‘Otre 
Cormar (Bonn) Constitution with Comparative Glances at the French end ltn ira 
Constit ttions,’’? 24 Tulane Law Rev. 1, 31 (1949); and on the priority of intern: tie rl 
lew, Pil Guggenheim, Vélkerrechtliche Schranken im Landesrecht 20 (1985), cud 
3. A. Wortley, Expropriations in Publie International Law 18 (1959). 

= The Court of Appeals, in confirming this viewpoint, referred to Ifans Baade, ‘* ile 
é.nerke mung im Ausland vollzogener Enteignungen,’’ 3 Jahrbuch fiir Internation: ic3 
I'vcLt 33, 184 (1954). 

46 Eso, ‘‘ Volkerrechtswidrige Eigentumseingriffe und deren Folgen,’’ 53 Fried is- 
Waite 1 (1955), and comment on the Bremen District Court decisions, note 11 aloe, i. 
5 Auss uwirtschaftsdienst des Betriebs-Beraters 106 (1959). 
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pursuant to the common opinion of writers and courts, national 
courts should recognize even those acts of state which infringe on 
international law, and the petitioners did not prove that... 
the hitherto existing principle of international law has already been 
replaced by a new rule which would oblige the national courts under 
international law to treat an Act of State which is contrary to inter- 
national law as null and void from its inception... . The Court is 
therefore entitled to adhere to the opinion which, starting from the 
positive effect of the territorial principle, permits the national court 
to recognize a foreign Act of State, even though it be contrary to 
international law, and [in the ease of a German court] give it the 
discretion whether or not to apply the reservation clause of Art. 30 
of the Introductory Law to the (German) Civil Code.*® ... The 
Court determined to follow this opinion, which certainly is prevailing 
today, at least in case law. Taking a long-range view, it might also 
have acted out of the conviction that the ardently disputed problem 
of the extraterritorial effects of a foreign Act of State, which consti- 
tutes a violation of international law, can only be satisfactorily solved 
in this way. In showing proper respect for foreign Acts of State, 
new tensions between nations will be avoided and the economic adjust- 
ment will be better achieved from state to state and through mutual 
assistance between the states than through intensive interference of 
national courts on a large scale.*® 


The court further refers to decisions of other German Courts of Ap- 
peals,®°° which likewise recognized expropriations contrary to international 
law that took place in the Eastern Zone of Germany and in territories lost 
at the end of World War II," and which the courts reviewed only within 


47 Referring to 1 Georg Dahm, Völkerrecht 268 (1958), who notes this opinion as ‘‘ fully 
prevailing’’ (ganz überwiegend). Cf. Frede Castberg, ‘‘De l'effet extraterritorial des 
déerets d’expropriation et de réquisition,’’ in Studi in Onore di Tomaso Perassi, Vol. 
1, p. 339 (Milan, 1957). 

48 Reading as follows (trans.): ‘‘The application of a foreign law is excluded if the 
application would be contra bonos mores, or contrary to the object (Zweck) of a Ger- 
man law.’’ 

49 The court refers to proposals ‘‘to fight international torts by developing a system 
of legal protection (Rechtsschutzsystem) by international organizations and by econ- 
clusion of conventions between particular states.’’ Cf. Arthur S. Miller, ‘‘ Protection of 
Private Foreign Investment by Multilateral Convention,’’ 53 A.J.LL, 371 (1959). 

50 Braunschweig, 1 Neue Juristische Wochenschrift 487 (1948); Nürnberg, 5 N.J.W. 
109 (1952); Hamburg, 6 Monatsschrift fiir Deutsches Recht 560 (1951); Munich, 7 
ébid. 425 (1952); Oldenburg, 1954 Betriebs-Berater 326. These decisions supersede 
somewhat the earlier decisions mentioned by Zander, cited m note 42 above, at p. 841, 
note 76. See also Fontes Juris Gentium, Ser. A, Sec. II, Tomus 3 (Decisions of German 
Superior Courts relating to International Law), p. 106 (1956), Sammlung der deutschen 
Entscheidungen zum interzonalen Privatrecht 1945-1953, Vol. II, Nos, 353-427e (ed. 
Ulrich Drobnig, 1957); and Die Enteignungen in der sowjetischen Besatzungszone und 
die Verwaltung des Vermégens von nicht in der Sowjetzone Ansiissigen 27 (ed. by 
Bundesministerium fiir gesamtdeutsche Fragen, Bonn, 2nd ed., 1958). 

51 The Bremen Court of Appeals, however, makes no reference to the decision of the 
Federal Supreme Court of Jan. 29, 1953 (6 Neue Juristisehe Wochenschrift 545 (1953) ; 
1953 Int. Law Rep. 31), which approved the viewpoint of the Court of Appeals of 
Munich that the reservation clause (Art. 30 of the Introductory Law to the German 
Civil Code) precluded the application of the Czechoslovakian confiseatory legislation. 
Cf. also the Zeiss judgment of the Federal Supreme Court of July 25, 1957 (53 AJ.LL. 
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the framework of Article 30 of the Introductory Law to the German Civil 
Code (hereafter to be discussed under the concept of public policy of the 
forum, p. 318 below). 

On this issue of review of the Indonesian Nationalization Aet by foreign 
courts, the Amsterdam Appellate Court observed: 


One cannot speak of a universally accepted rule of international law; 
the judge generally refrains and should refrain from determining the 
legal validity of acts jure imperii of a foreign sovereign; an exception, 
however, must be made if the respective sovereign acts are to be con- 
sidered a flagrant contradiction to international law. 


Such ‘‘tortious acts’’ are to be found here in the discriminatory treatment 
of Dutch interests and the non-effective compensation, adverse to the pub- 
lie policy of the forum (pp. 317, 319, below). 


The Question of Discrimination 


It is an undisputed fact that the Nationalization Act was directed against 
Dutch enterprises and not against Indonesians and other foreigners.*? 
The allegation that this case of discrimination constituted a violation of the 
principles of equality ** was disearded by the Bremen Court of Appeals, 
which stated that 


the equality concept means only that equals must be treated equally 
and that the different treatment of unequals is admissible... . For 
the statement to be objective, it is sufficient that the attitude of the 
former colonial people toward its former colonial master is of course 
different from that toward other foreigners. Not only were the places 
of production predommantly in the hands of Netherlanders, for the 
greater part colonial companies, but these companies dominated the 
world-wide distribution, beyond the production process, through the 
Dutch markets.*4 


On this issue of discrimination against Dutch companies, the Amsterdam 
Appellate Court considered the Indonesian nationalization 


687 (1959)), and the more recent decision of the German Federal Supreme Court, Nov. 
12, 1959 (13 Neue Juristische Wochenschrift 189 (1960) ), whereby a confiscation measure 
in the ‘‘Soviet Zone of Germany’’ has to be denied any effect as to assets located outside 
the territory (guarantor in West Germany), with comment by Giinther Beitzke in 14 
Juristen Zeitung 90 (1960). 

52 Among them the Swiss-owned Tjinta Radja tobacco concession. 

53 Cf, Gerhard Leibholz, ‘‘ Equality as a Principle in German and Swiss Constitutional 
Law,’’ 3 Journal of Public Law 156 (1954); Dietrich Schindler, Gleichberechtigung 
von Individuen als Problem des Volkerrechts 77 (Zürich, 1957), and, generally, A. J. 
Thomas, Jr., ‘‘Proteetion of Property Abroad,’’ in Proceedings of the 1959 Institute 
on Private Investments Abroad 417, 423 (Southwestern Legal Foundation, 1959). 

54 On the impact of Western sugar estate enterprises on the Indonesian population, 
see Clifford Geertz, ‘‘ Capital Intensive Agriculture in Peasant Society: A Case Study,” 
23 Social Research 433 (1956), referred to by Justus M., van der Kroef, ‘‘ Indonesia: 
Centrifugal Economies,’’ in Foreign Aid Reexamined. A Critical Appraisal 197, 203 
(James W. Wiggins and Helmut Sehoeck, eds., Washington, D. C., Publie Affairs 
Press, 1958). 
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a manifestly discriminating measure which in a very sharp manner 
attacks the rights and interests exclusively of nationals of the State 
of the Netherlands, though a state of war does not exist between 
Indonesia and that country." 
Moreover, this discrimination follows plainly from the official Explanation 
of Ordinance No. 2 of 1959,5° where it is said that ‘‘the kernel of these 
provisions is to make a distinction between the position of Dutch nationals 
and that of other nationals in accordance with the statement made in the 
General Explanation to the Act on Nationalization.’’ In that General Ex- 
planation it is said: 


The nationalization of Dutch-owned enterprises is intended to further 
strengthen our national potential as well as to liquidate colonial eco- 
nomie power, in this case the Dutch colonial economy.*’ 


The Question of Effective Compensation 


Both German courts refuted the allegation that the non-payment of 
eompensation constitutes a violation of international law and that there- 
fore the nationalization must not be recognized. They took the view that 
the Indonesian nationalization law and its implementing regulations ex- 
pressly provided for compensation; that the Dutch companies had not 
succeeded in showing that the Indonesian state was in fact unwilling to 
pay compensation or intended to defer such payment indefinitely. The 
Dutch companies had referred to statements of the Indonesian Minister 
of Foreign Affairs and to parliamentary declarations, from which it may 
be assumed that the desire to compensate effectively is indeed lacking. 
Said the court: ‘‘The intention of the legislator as expressed in the Act 
is independent of opinions of representatives of the government and mem- 
bers of legislative bodies.’’ 

The allegation that new declarations of the Compensation Committee 
and of its Chairman, issued after the Bremen judgments of April 21 and 
June 16,58 were ‘‘tactically intended procedural measures’’ (eweckdienliche 


55 Alfred Verdross, ‘‘Die Nationalisierung niederländischer Unternehmungen in Indo- 
nesien im Lichte des Vélkerrechts,’’? 6 Netherlands Int. Law Rev. 278, 285 (1959), con- 
siders the discrimination such an additional and aggravating fact that the Indonesian 
nationalization has to be dealt with as ‘‘invalid (unwirksam) under international law.?’ 

56 Cited note 5 above, p. 300. 

57 Cited note 4 above, p. 298. On Aug. 17, 1959, the President of the Republic of 
Indonesia issued a Political Manifesto, referred to in the note of Dee. 18, 1959 (below, 
p. 486), from the Netherlands Government to Indonesia; ‘‘The taking over of Dutch 
enterprises in the context of the struggle for the liberation of West Irian was a very 
important step indeed. However, not all Dutch eapital has been taken over, not all Dutch 
enterprises have been nationalized. While the Dutch attitude in the case of West Irian is 
still stubborn, I sound warning that if, in the question of West Irian, the Dutch remain 
stubborn, if, in the question of our national claim, they remain headstrong, then all 
Dutch capital, including that in mixed enterprises, will bring its story to a close on 
Indonesian soil”? 

Cf. also Bank Indonesia, Report, note 19 above, at p. 15: ‘‘It is necessary to continue 
with the measures against the Dutch enterprises until Indonesia will have freed itself 
entirely from Dutch domination in the economic field.’’ 

58 Cited note 12 above. 
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rts ‘kassi thee), was likewise refuted by the Court of Appesle ori 


"Tae objeetion based on the violation of international law on tec ures: 
oì non-vompensation may have caused reactions in Indo estaa novo 
woutcireks ... The measures recently begun to imple nent con 
sition may just as well be the effeet of a more considera‘e vow un t 
matter, after a eertain consolidation of the situation bad ta cup: 


ote @ctrt further said that 


. . at the tune the nationalization became etfectivea, by pullicet’ 

o Act No. cG, no compensation was paid nor was it (Vea aopo i 
y icn and to what extent it would be paid. This may be oade? 
i. case of individual expropriations of the usual kind and wiv <i 
b contrary to the rules of international law. Iere, hovever, <> 
expropriation of the Dutch companies constitutes at the sawe tibu o 
shifting of proprietary relations (Umschichtuig der Bes trin ı 
nsse) which was effected by a former colony after its inc epeaden °°. 
oder to change the social structure. The opinior has ofto. x 
advanced recently and not without reason, that by the natur or < 
matter alone. the same principles cannot prevail for such ow. | 
e: propriations and for individual expropriations of the conventie nl 
type? Coinpensations could not be paid in full and prowotly ¢: + 
o, the substauce, but only be made out of the proceeds of the nat.on: - 
ized enterprises. Compensation as to time and amount rust there 

b: made in accordance with the conditions in the expropriatine ste‘... 
T rus the long-standing principle of strong protection of private ne. p- 
erty clashe~ here with the modern concept that underdeveloped sns 
thies must be given the possibility of using their owa naturil 'c- 
sc urees, 2° 


The court further noted that the Dutch companies hail so fa+ nots :- 


iec any c¢laiins for compensation for fear of thereby revoenizins <ia 


Lotoralization® and thus raising the issue of exhaustion a o 
reuedies.66 In any event, the Dutch companies would only be relieve! 
cof such steps if they had proven that the Indonesian Governmen: wes > 


fact tot vailline to compensate at least to a sufficient extent. Ionas 


chserved the court, 


Act No. 86 contains a provision in Art. 2 that a compensation woo ou 


is to be determined by a committee to be appointed by the govern: 74 
will be paid; that both parties can appeal from the decision of tòis 
: Tle court referred to Rodolfo de Nova, ‘‘Vélkerrechtliche Betracitiwie, o o.oo 


Ce Gs;ation und Entelgnung,’’ 52 Friedens-Warte 116 (1954). 
Cf The Status of Permanent Sovereignty over Natural Wealth am Resource... 7 


Livtary Study by the Secretariat of the United Nations, U.N. Doe. A/AC9T 3. a! 
lev, 17, 1959, referring to the Indonesian nationalization measures on pp. 139, 145 2 4 


EART, 


6: Fer a similar viewpoint, ef. Alan W. Ford, The Anglo-Iranian Oil Dispute of I9 


~ 


432, pp. 184 ond 314, note 22 (1954). 


s2 Qir the concept of ‘exhaustion of local remedies’’ when an effective relict ayes. 


travail able under tte cireumstances, see Art. 19 of the Convention on the Tat: natieu | 


Nesvonrsibility of Stotes for Injuries to Aliens (Preliminary Draft with Explonaiccy 


dah 


Notes). Harvard Law School, May 1, 1959, p. 98. 
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committee to the Supreme Court and that payment of the compensa- 
tion will be further regulated by a separate Act. 


Though it was undisputed that such law had not yet been passed, the Duteh 
companies ‘‘have not yet tested the readiness of the Indonesian State to 
pay compensation.’ ’ 8 

On this issue of non-effective compensation, the Amsterdam Appellate 
Court observed that 


the wholly undetailed regulation [of Art. 2 of the Act] which allows 
many avenues of evasion, does not as such give any guarantee that the 
owners of the respective enterprises will receive in fact some compen- 
sation for damages, i.e. an amount which would be equal in value 
and somewhat conform to equity. 


The court further referred to statements of Indonesian officials and 
parliamentary deliberations that compensation, if any, would only be 
given after the Netherlands’ surrender of West New Guinea to Indonesia. 
The court therefore thought that ‘‘under the actual circumstances a true 
intent to compensate for damages is to be considered as non-existent.’’ ® 


Public Policy of the Forum 


In conformity with Article 30 of the Introductory Law of the German 
Civil Code,® it was necessary for the Bremen courts to determine whether 
the Indonesian Nationalization Act was contra bonos mores and thereby 
contrary to German law. The District Court refused the application of 
this provision for the sole reason that a contact with the forum (Innenbezte- 
hung) was lacking, since the tobacco was only temporarily located in 
Bremen for purposes of sale. Restricted interpretation of Article 30 
confines its application to cases where ‘‘the application of a [foreign] 
law, pursuant to the pertinent international private law, would be a gross 
violation of domestic interests.’’ This opinion of the District Court did 
not meet the approval of the Court of Appeals, which held that it was 
intended to develop a market for Indonesian tobacco m Bremen and that, 
therefore, the expropriated tobacco ‘‘is not only loosely but closely and 
lastingly connected with the German legal sphere.’’ However, the Court 


63 Art. 3(1) of Act No. 86 made the provisions of the Expropriation Ordinance 
(Statute Book 1920, No. 574) not applicable to the 1958 nationalization. 

64 Meanwhile, Government Ordinance No. 9/1959, of April 2, 1959 (Statutes 1959, 
No. 16), provided in Art. 3 that ‘‘the Committee for the Fixation of Compensations 
may propose to the Board for the Nationalization of Netherlands-owned Enterprises 
that part of the revenues obtained from enterprises which are nationalized will be 
reserved for the payment of the compensation at the appropriate time.’’ The Nether- 
lands note, mentioned in note 57 above, refers to Indonesian instructions that ‘ ‘only 
one per cent of the gross revenue of the Dutch-owned enterprises after deduction of the 
corporation income tax shall be reserved for the payment of compensation at a future 
date.’’ 

After the Bremen judgment of Aug. 29, 1959, Art. 1(1) of the Indonesian Prime 
Minister’s Decree No. 485/M.P./1959, of Sept. 17, 1959, set forth that in case of 
nationalization of vital enterprises partly owned by aliens of non-Netherlands nationality, 
compensation will be paid for the portion of the capital originally owned by non- 
Netherlands aliens. 65 Note 48 above. 
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of Appeals found that there did not exist ‘‘such a serious violation of the 
purpose of German laws and good mores as to justify the non-recognition 
of the Indonesian Act No. 86.’’ Application of the reservation clause by 
reason of German publie policy is limited to gross violations which are 
‘‘unbearable’’ 88 or ‘‘shoecking.’’ ®’ The court referred to decisions of the 
former Supreme Court of the German Reich (Reichsgericht) requiring that 
the application of the foreign law had to ‘‘upset the fundamentals of the 
German national and economic life.’’ and ‘‘that the difference between 
state-political and social concepts must be so considerable that the applica- 
tion of the foreign law would upset the fundamentals of the German na- 
tional and economic life.’’ ®® The Reichsgericht further referred to norms 
which the legislature had laid down ‘‘regarding problems touching on the 
fundaments of the national and economic life on account of certain state- 
political, social or economie concepts and not for mere considerations of 
expediency.” The Bremen Court of Appeals, realizing that the Federal 
Supreme Court adopted the same view of restrictive application of the 
reservation clause,™ further referred to writings of Professor Seidl-Hohen- 
veldern, who 


does not deem it justified to apply too widely principles of public 
policy against expropriations which take place abroad, because this 
would practically amount to economic sanctions against the confiscating 
state. He only wishes to apply the reservation clause if recognition 
must be denied to the ‘‘monstrous and barbarous.” ™ 


The court further stated that it ‘‘was unable to find that the objections 
raised against the Indonesian nationalization measures were sufficient to 
justify application of the reservation clause.’’ 7 

A. contrary viewpoint regarding publie policy of the forum was taken 
by the Dutch courts. The Amsterdam Court of Appeals, wholly in accord 
with the decree of the President of the District Court, stated that 


the [Indonesian] administration constitutes a manifest as well as 
serious violation of international law and is therefore illegal and with- 
out legal consequence ; 


66 1 Sehnitzer, Handbuch des Internationalen Privatrechts 233 (4th ed., 1958). 

67 Martin Wolff, cited note 21 above, p. 62. Cf. also Gerhard Kegel in Soergel’s 
Kommentar zum Bürgerlichen Gesetzbuch, p. 299, Note [13a to Art. 30 (8th ed., 1955); 
and Alex Vannod, Fragen des Internationalen Enteignungs- und Konfiskationsrechts 45 
(Zürich, 1959). 

68 Reichsgericht, 110 Entscheidungen in Zivilsachen (RGZ) 175. 

69 RGZ 119, 263. 70 RGZ 169, 245. 

71 Bundesgerichtshof, 22 Entscheidungen in Zivilsachen 167, and 28 ibid. 385. 

72 Internationales Konfiskations- und Enteignungsrecht 58 (1952). Seidl-Hohenveldern 
(ibid, 48) derives his wording from Cammel v. Sewell, (1860) 5 Hurlstone & Norman’s 
Excheq. Rep. 728, 157 Eng. Rep. 1371, dealing with the right under Norwegian law of 
a captain of an averaged vessel to sell part of the cargo to cover repairs of the vessel. 

78 The Bremen Court of Appeals notes that Communist countries reject ‘‘ with particu- 
lar sharpness’’ court decisions of Western countries which apply the publie policy of 
the forum to violation of international law by foreign laws. Cf. Ehrenfried Schuette, 
‘Die sowjetische Beurteilung der Rechtsprechung des Westens über die sowjetischen 
Nationalisierungsmassnahmen,’’ in Der Schutz des privaten Eigentums im Ausland 159, 
173 (Festschrift fiir Herman Janssen, 1958). 


320 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 54 


irrespective of international law, the administration cannot be recog- 
nized in the Netherlands, because it is in contradiction to Dutch public 
policy at least in its consequences to which the President [of the Dis- 
trict Court] obviously refers in his decree when he speaks of ‘‘the 
concept of morality prevailing in Holland’’; 

it cannot be presumed that Dutch publie policy should permit recog- 
nition in this country of any legal consequence of a measure [Indo- 
nesian] which obviously discriminates against the rights and interests 
of Netherlanders, seriously affecting in its consequences the Dutch 
economy in general and in particular the property of numerous Dutch 
nationals, and which moreover serves political claims—the latter being 
rejected by the Netherlands government.‘ 


The Round Table Conference Agreement 


At the 1949 Round Table Conference at The Hague, a Financial and 
Economie Agreement was concluded between The Netherlands and Indo- 
nesia," which provided in Article 1(1): 


In respect to the recognition and restoration of the rights, concessions 
and licenses properly granted under the law of the Netherlands Indies 
(Indonesia) and still valid on the date of the transfer of sovereignty,”® 
the Republic of the United States of Indonesia will adhere to the 
basic principle of recognizing such rights, concessions and licenses. 


The Agreement further provided in Article 11 that Dutch companies would 
be certain of not finding less favorable treatment in Indonesia than na- 
tionals of a third country, that they would have equal rights of partici- 
pating in economic activities of the country, and that their special interests 
would be ‘‘fully taken into account.’’ 7 

However, the Bremen Court of Appeals held that if Indonesia, ‘‘con- 


74 This viewpoint, maintained in a diplomatic note of March 3, 1959, was again 
asserted in a note of Dee. 18, 1959, in which The Netherlands suggested submission to 
the International Court of Justice of the questions arising out of the nationalization 
measures, For text of note, sce below, p. 484. 

75 69 U.N. Treaty Series 200 (I, No. 894, trans., 1950). Cf. also Laws and Practices 
concerning the Conclusion of Treaties (U.N. Legislative Series, 1952.V. 4), p. 64 (1953). 

76 Cf. Homer G. Angelo, ‘‘Transfer of Sovereignty over Indonesia,’’ 44 A.J.LL. 569 
(1950); Naamloze Vennootschap Suikerfabriek ‘‘ Wono-Aseh’’ v. Chase National Bank 
of the City of New York, 111 F. Supp. 833, 842 (1953); 47 A.J.LL. 717 (1953); D. P. 
O’Connell, The Law of State Succession 131 (1956); and, generally, U.N. Doc. A/AC, 
97/5, of Dee. 15, 1959, note 60 above, p. 242. 

77 Art. 11 (mote 75 above, p. 236), reads as follows: 

‘Netherlands nationals, corporate bodies, products, vessels and other objects enjoy 
no less favorable treatment in Indonesia than that accorded to any third country. 

‘< Foreigners of all nations will have equal rights in the participation of trade with 
Indonesia and in the economie activity and industrial development of the country. 
The Republic of the United States of Indonesia however recognizes that the special 
interests of Netherlands nationals and corporate bodies within Indonesia will be fully 
taken into account and further that no discrimination will take place with regard to the 
interests referred to. However, the right of the Republic of the United States of 
Indonesia to make such regulations as are necessary for the protection of national 
interests or economically weak groups will not be prejudiced. The provisions made in 
this article on behalf of the Netherlands apply mutually between the Netherlands and 
Indonesia, ’? 
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trary to Article 11 has taken measures which in practice affected exclusively 
Dutch nationals,” this would not constitute a ‘‘violation of the ‘pacta sunt 
servanda’ principle which also prevails in international law.’’ This hold- 
ing is based on the finding that not only did Indonesia termimate this 
Agreement by its law of April 21, 1956,7° but The Netherlands also, by 
law of August 23, 1956 (not 1958, as the court stated, characterizing this 
law as ‘‘changing the colonial status of New West Guinea’’),’® considered 
the Round Table Conference Agreements as ‘‘abrogated.’’ Said the court: 


In this way, not only the ‘‘business foundation’’ (feschéftsgrund- 
lage) of equal treatment guaranteed by contract ceased to exist, but 
it is evident from these facts that the clause granting preferential 
status to Dutch nationals was altogether abolished. 


The court referred to a judgment of the German Supreme Court of May 
23, 1925, whereby ‘“‘the overwhelming power of events (der tibermachtige 
Druck der Ereignisse) annulled domiciliary rights of private persons 
which were derived from the equality clause of international agreements.’’ 
In that ease, the factual ‘‘extinction’’ in November, 1918, of the Treaties 
of Brest-Litovsk between Germany and Russia, made Hamburg law ap- 
plicable in 1919. This meant acquisition of real estate in Hamburg by 
a foreigner required the consent of the Hamburg Senate,** since, as the 
Reichsgericht said: 


the equal position under private law granted Russian nationals by the 
treaties of Brest-Litovsk formed a homogeneous and unseverable unit 
with the political, military and economic provisions of the extinet 
treaties.®* 


Violation of the European Convention on Establishment 


The Bremen District Court further dealt with the allegation that the 
European Convention on Establishment of December 18, 1955,®? prevents 
discrimination against Dutch companies in Germany—an important fact 
in view of the future development of the Indonesian tobacco market in 
Europe.** The court refuted this assertion in stating that 


78 Statute No. 13, of 1956, Lembaran Negara 1956, No. 27. 

78 Staatsblad van het Koninkrijk der Nederlanden 1956, No. 438, amending Art. l 
of the Constitution to the effect that the Kingdom of The Netherlands encompasses 
(omvat) also ‘*Nederlands Nieuw Guinea.’’ 

Previously, before the transfer of sovereignty, Indonesia (including New West Guinea) 
was a part (not a colony) of the Kingdom of The Netherlands. After the transfer of 
sovereignty, New West Guinea remained a part (not a colony) of that Kingdom. The 
statement of the Bremen Court of Appeals on the change of the ‘‘colonial’’ status 
obviously overlooked an erratum to page 1 of the standard reference book, ‘‘De Neder- 
landsche Wetboeken,’’ ed. by J. A. Fruin (1952), that ‘‘Indonesié’’ was included in the 
former text of Art. 1 of the Constitution. 80 RGZ 114, p. 40. 

81 Art. 28(11) of the Hamburg Executory Law to the (German) Civil Code of July 
14, 1899. 82 Cited note 80 above, p. 45. 

83 European Treaty Series, No. 19; for a summary, see 3 European Yearbcok 301 
(1955). 

84 Art. 4 reads as follows: ‘‘Nationals of any Contracting Party shall enjoy in the 
territory of any other Party treatment equal to that enjoyed by nationals of the latter 
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it would not be the task of a civil court to exercise, by way of the 
disputed question, an intentional influence on the development of the 
European tobacco market, and prescribe to the Republic of Indo- 
nesia to dispose of the 1958 and future tobacco harvests in Copenhagen 
or Antwerp. 


The court could have easily dismissed the question of violation of the 
European Convention of Establishment, meanwhile ratified by the Federal 
Republic of Germany,” for the sole reason that it applies to natural persons 
only and not to corporate bodies.** 


Reprisal 


Finally, the Bremen Court of Appeals also considered the plea that the 
Indonesian Nationalization Act was intended as an act of political pressure 
with the object of forcing The Netherlands to surrender West New Guinea. 
The court, though observing that ‘‘such expression of intention may be 
borne out by declarations of some Indonesian politicians and the preamble 
to Act No. 86,37 nevertheless held ‘‘reprisals a recognized legal institute 
of public and private international law,’’ 88 referring to Article 37 of the 
Introductory Law to the (German) Civil Code, whereby ‘‘a right of re- 
prisal may be exercised against a foreign country, its subjects and their 
legitimate successors.” °° However, a review by the court would surpass 
“the possibilities of information and determination which are normally 
available to courts of a third country.’’ It said further that it 


could not clarify within the framework of a preliminary question 
(Vorfrage) what the United Nations was not able to solve in long 
drawn-out deliberations. This issue does not involve a question of 
international law, but a political question. Thereby the reprisal 
possibly connected with this question is withdrawn from review by 
the court. 


Party with regard to the possession and exercise of private rights, whether personal 
or property rights.’’ 85 Sept. 30, 1959, BGB1. 1959, II, 997. 

86 Art. 30(1) reads as follows: ‘‘For ‘the purpose of this Convention ‘nationals’ 
means physical persons possessing the nationality of one of the Contracting Parties.’’ 
See Ignaz Seidl-Hohenveldern, ‘‘ European Companies,’’ 1959 Journal of Business Law 
118, 125, and ‘‘ Higentumsschutz durch internationale Organizationen,’’ Festschrift, note 
73 above, at 193, 200 (1958). 

87 ‘Measures taken by the government within the framework of the struggle for the 
liberation of Irian Barat,’’ note 4 above. 

88 Henri Rolin, ‘‘Avis sur la validité des mesures de nationalisation decretées par le 
gouvernement indonésien,’’ 6 Netherlands Int. Law Rev. 260, 274 (1959), considers 
reprisals possible in principle, but in this ease overstepping the limits imposed by inter- 
national law (‘‘méme si le gouvernement indonésien avait été en droit d’exercer des 
représailles, la confiscation dépassait par sa nature les limites que le droit des gens 
fixe aux représailles’’). 

89 As to a German reprisal (Vergeltung) against a New York judgment in a paternity 
suit of a resident of Germany (Feyler v. Mortimer, (1949) 299 N.Y. 309), a German 
court held that reprisal under German law can only be directed by the government and 
not by the courts. Cf. Martin Domke, American-German Private Law Relations 86 
(1956). 
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The decisions of the Dutch courts correspond with the concept of non- 
1¢¢og1 ition of foreign nationalization decrees which are confiscatory m 
character. This principle still prevails in Western countries.*’ Oa ihe 
cther hand, the German courts, in abandoning the prevailing view, uid 
rot submit convincing reasons for changing the well-establisned prinziples 
Gi international law, in spite of their detailed consideration of the issic 
of extraterritorial recognition of such foreign measures. Case law to he 
acvelcped in various countries by national courts or arbitration tribunis 
may vell contribute to the promotion of rules of international law when 
wil’ pave the way for a conventional regulation at a later date. 


"Ses Loftus E. Becker, ‘‘Just Compensation in Expropriation Cases: Declire i: | 
-% tia] Reeovery,’? 1959 Proceedings, American Society of International Law 336. ff. 
iso the U. S. Government’s protests against Cuban nationalization measures, csp2ck iy 
rder the Agrarian Reform Law (Boletin, Ministerio de Estado, Departamerto de 
Picusa, Num. 49 of July 20, 1959), 40 Dept. of State Bulletin 958, 41 ibid. 715 (195% ; 
£2 bid. 158, 238 (1960). 

‘1 It may be noted that an influential German newspaper, the Hamburg ‘‘Zeit,’? “Vo. 
22, of Aug. 7, 1959, p. 4, wrote (trans.): ‘‘Tf the court obviates the deelarcd intent on 
ci the Indonesian Government to transfer the centre of tobacco [dealing] to Breme», 
i vill go to other countries without doubt, under circumstances even to a territ-"y 
beyend the Iron Curtain.’’ 

Cf. a'so Kenneth S. Carlston, ‘‘ Nationalization: An Analytical Approach,’’ 54 North. 
vesterr Ù, Law Rev. 405, 412 (1959): ‘‘The inconsistencies in the applieation of ‘ue 
rules œ private international law to essentially similar fact situations will perhaps ho 
lesscnec when the practices of courts in dealing with foreign acts of nationalization : re 
classified not according to the formal rules which they proclaim, but instesd cn the 
Lasis of the interests and policies which they seek to safeguard and whic. in fret 
motivatie their decisions.’?’ 


SANCTIONS IN INTERNATIONAL LAW 


By Joser L. Kunz 
Of the Board of Editors 


La justice sans la force est impuissante .. . parce qual y a toujours 
des méchants. (Pascal: Pensées. Fragment 298.) 


I 


Human conduct is regulated by a plurauty of normative systems—re- 
ligious, ethical, conventional and legal norms. Religious and ethical rules 
embody higher values and are sometimes more effective than legal rules. 
Yet, up to now, law has proved to be indispensable to the relatively peaceful 
living together of human beings,? and the relatively peaceful living to- 
gether of nations is no exception. Law, to speak with Kelsen,? is essentially 
a coercive order, an organization of force, a system of norms providing 
for sanctions. Legal sanctions constitute the reaction of the legal com- 
munity against a delict.2 In contrast to disapproval by the members of a 
community as a moral sanction, legal sanctions are socially organized meas- 
ures; in contrast to the transcendental sanctions of religious norms, they are 
to be applied on this earth; * they are to be applied against or without the 
will of the person against whom they are directed; they are, finally, to be 
applied by physical foree, if necessary.® 

As sanctions in this sense are indispensable to any legal system,® it is 


1 Even in the Soviet Union, Marxist prophecies of living together without law and 
state have now been relegated ad calendas Graecas. 

2 Hans Kelsen, General Theory of Law and State (1945); The Law of the United 
Nations (1950); Collective Security (1957). 

s Political measures against a state not guilty of an international delinquency may 
be legal or illegal; but they do not constitute sanctions. <A delict is a violation of a 
legally binding norm; one cannot speak of a sanction against a non-acceptance of the 
proposals of a mediator or conciliator, of the report of an international commission of 
inquiry, against the non-fulfillment of a normal, legally not binding recommendation 
of an organ of an international organization. Professor McDougal writes that ‘‘the 
thin line between recommendations, sustained by effective power, and prescriptions be- 
comes continuously thinner.’’ (4 South Dakota Law Rev. 41 (Spring, 1959)). This 
is, of course, a political, not a legal, statement. 

4 Eternal condemnation is a religious sanction; but excommunication is a legal 
sanction, for canon law is a legal order. 

5 Hence world public opinion, so often rhetorically invoked, is not a legal sanction. 
Apart from the fact that often no such opinion exists, or that, at this time, two contrary 
opinions exist, it is mere disapproval, i.e., a moral, not a legal sanction. For the same 
reason the Stimson doctrine of non-recognition, although it may have important moral 
and political value, is not a legal sanction. It may remain without any effect. It is 
rather, as has been stated, an attitude which needs a sanction. 

e Whatever else legal philosophers have said about law, they have, with rare ex- 
ceptions, agreed ... that it is enforeed by physical sanctions.’’ (Jerome Hall in 7 
Univ. of Buffalo Law Rev. 384 (Spring, 1958). ‘‘Enforceability is a necessary 
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stiprising that the problem of sanetions has played a al 3.3.4 
por ant rôle in the theory and practice of international lez. ' 
é'lege l absence of sanctions has been and is today the principal areun 1 
c° these who diny that the rules of international law have the oies . 
o` jesa] rules. But general international law has sanctions: rq s 
eeu War. This is not a unique feature of international law, out is can ` 
ʻo all primitive, highly decentralized legal orders, whether un visi: 
‘terrational. Such legal orders have no central organs sither for 
vakir g or appleation of legal rules or for the determinatio. of the «i 
+’ th: execution of sanctions. All these functions must de leit tu. 
-e nbors of the legal community; in international law, to the sovere +.) 
vs There are no collective but only individual sanctions, car. 
_ wey of self-help; there is no monopoly of force at the disposal c 
. tri] law-enforemg organ; there is no distinction between criminal: « 
-l -anctions; the sanctions are based on collective, not on tk'iv: 
.\J0 isibility. 

“he tremendous disadvantages of such a system are clear. Eeh sic: 

ces in causo sua, has a right of auto-interpretation of internatic.ai 
~ vight of auto-determination of the delict and of the state guilty of 1; 4 
ust carry out the sanctions itself. Where collective security is als. 4. 
‘be states, for their individual security, follow the policy of asmen <s 
allianzes and the balance of power. Under such a system a weak stein 
“ardl7 20 to war or take reprisals against a more powerful state, y he v 
‘ee letter may abuse its power.’ And a greater disadvantage is that ¢ 
ack cf centralization of the judicial function makes peaceful settlem =n o 

con liet only possible by agreement and, in the case of the us» er i» 
mëkes it impossible to determine with legal authenticity which stete > 
ceally right and which is wrong, which state is using foree leeally ¢ d 
«hiel legally. But the same impossibility exists in a primitive mariko xw 
ceal order to state with legal authenticity who is the murderer and 
“he avenger. 

To his it shovld be added that, whereas reprisals can be conceived asci > 
018, because they presuppose a delict, even if auto-determined ky w 
-tate exercising the reprisals, the status of war as a sanction was op “r 
4b. For under general international law, as it stood up to 121.: >43 
-taie vould at any time and for any reason go to war withcut commit os 
: : im ernational delinquency. The jus ad bellum remained unrestricte : 

= y the carrying on of war was regulated by the legally binding, ciston s 
axl teeaty norms of the jus in bello? 


pon 


an 
. 


a 
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‘vac‘eristic of any system of law’’ (Sir Gerald Fitzmaurice m 19 lederna 
? vilev: 1 fi. (1958)). In the same sense modern adherents of Catholie uatnur:l 1°, 
:D Jein Dabin on the mdispensability of ‘‘la contrainte,” Théorie Générale du D oH 
:G FX. “Bnd ed., 1953). 

: TI a state of facts is basic for the Latin American battle against ‘‘interventic . * 

: The right to go to war or use military force could be restricted only by ircris 
tmp see, ¢.g., the Drago-Porter Convention of 1907. 

9 Th: Catholic doctrine of bellum justum wanted to make war either a sape ine m 
y delict. It did not aim at abolishing war; to the contrary, it insisted on the nece cv 
atam ag a sanction, as long as the international community remains primitive, bie: tv 
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II 


Since 1914 international law has been in a period of crisis and trans- 
formation, of flux and change; but one of the greatest differences between 
the ‘‘classic’’ and the ‘‘new’’ international law is the attitude toward war. 
In consequence of the first World War the attempt to restrict or abolish 
war, to distinguish between legal and illegal use of military force, to 
subject the use of military force to the control of the international com- 
munity, to maintain international peace and security, to replace the crude 
individual sanctions by single states with collective measures by a system 
of ‘‘collective security,” became the principal task to such an extent that 
the problem of peace overshadowed and overshadows today the problem 
of justice. This task implied, of course, the problem of sanctions. 

The first attempt was the League of Nations. It was greeted with en- 
thusiasm by victors, vanquished and neutrals and the first decade of its 
existence looked hopeful. But whether the times were ripe, whether the 
methods chosen were correct, is debatable. For the corresponding norms 
remained largely on paper, experimental, proved im serious test cases to 
be ineffective and, finally, an illusion. The thousand years’ history in 
medieval Europe of doing away with the equally disastrous system of self- 
help by Fehde, bellum privatum, shows that it was possible to ban private 
war effectively and make it a crime only after the primitive legal order 
had developed into an advanced legal order by way of centralization: 
centralization of the legislative, judicial and sanctioning function. In 
former times the problem was to ban private war, whereas public, inter- 
national war was considered inevitable in the primitive, highly decentral- 
ized international community. Since 1920 the problem has been to ban 
public war as ‘‘the private war’’ of single states. May the method to 
reach this goal effectively not be analogous to that which, after a long time, 
did away with private war? But, contrary to the historical experience in 
the battle against private war, the drafters of the League of Nations 
Covenant were under the impact of the Occidental idea of international 
organization ?° which had developed in the Utopian writings on “eternal 
peace’’ from the times of Pierre Dubois (1805) to Kant (1795), climaxing 
in Abbé de St. Pierre (1716), taken over by Simón Bolivar and the first 
Pan Americanism," and then by the League of Nations. Like their fore- 


decentralized and without a superior. But the just war can only be a sanction against 
a violation of a rule of positive or natural law (‘‘ Unica est et sola causa justa inferendi 
bellum injuria accepta’’—YVictoria). But the bellum justum doctrine was never positive 
international law; and even if it had been, it would have faced the same difficulties of 
application as arose under general international law: the prince, even having a very 
just cause of war, could hardly go to war against a more powerful state; and the 
‘justice’? of the war was always self-determined; hence Gentili’s doctrine of the 
‘bellum justum ea utraque parte’’—and we are back at the free jus ad bellum of 
general international law. 

10 Walter Schiffer, The Legal Community of Mankind (1954). 

11 See Josef L, Kunz, ‘‘The Idea of Collective Security in Pan American Develop- 
ments,’’ in 6 Western Political Quarterly 658-679 (1953). 

12 Latin American writers are right, if they call Simón Bolivar the forerunner of 
Woodrow Wilson and of the League of Nations; but to set the historical record straight, 
it must be added that Bolivar was also the follower of Abbé de St. Pierre. 
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runners, the drafters of the Covenant believed that, as far as the interna- 
tional community is concerned, no such degree of centralization is necessary 
or even desirable; they believed that peace and security can be achieved 
through a loose union of sovereign states. They superimposed a super- 
structure of treaty norms on the unchanged sociological basis, including 
the individualistic distribution of power, of the primitive, decentralized 
international community. Sanctions, as already in some earlier Utopian 
writers, played a great rôle, but the basis of the new system was very 
different from the ancient doctrine of bellum justum. 

The system of collective military sanctions was opposed by the United 
States and by conservative international lawyers like Professor Borchard. 
But when, with the collapse of collective security in the 30’s m the Far 
East, South America and Africa, the illusion on which the League system 
had been built became obvious, a mass withdrawal of Members from the 
League and a mass flight into classic neutrality started. Neither the 
League nor the Kellogg Pact was able to prevent the outbreak of the 
greatest war in history. The noble experiment of the League of Nations 
itself disappeared in the holocaust of the second World War. 

Treaty law, including the League Covenant, is particular international 
law, always based on general international law. Where the particular 
treaty norms, created in derogation of general international law, cease to 
funetion, they are automatically replaced by the corresponding norms of 
general international law. The failure of collective security in the League 
of Nations and in our time has also produced a swing from an attitude 
favorable to collective sanctions to the opposite attitude, in the minds of 
statesmen as well as of international lawyers. After the collapse of col- 
lective security in the League of Nations, even the remaining League Mem- 
bers declared that the sanctions article had become, for the time being, only 
optional. Lord Cranborne’s Report of September 8, 1937, diseussed the 
ideas of a ‘‘eoercive’’ and of a ‘‘non-coercive’’ League. The issue of sanc- 
tions vs. non-sanctions played a rôle also in Pan American developments, 
and was discussed in the literature in this country. 

After the outbreak of the second World War, Niemeyer * took a de- 
cisive and dogmatic stand against sanctions in international law. Starting 
from the thesis of the ‘‘unreality of international law and the unlawfulness 
of international reality,” he came to the conclusion that international law 
must be a ‘‘law without force.” His reason was the Hegelian conception 
of sovereign states, which are ‘‘units of supreme government in human 
society and are by inherent necessity the highest, most powerful and most 
efficient organizations.’’ International law must be a ‘‘law without force,’’ 
it must be ‘‘functional,’’ ‘‘more political’’; its rules ‘‘must be effectual 
because of their inherent appeal,’’ they must be ‘‘based on non-moral 
values.’’ He stated: ‘‘There is no lawfulness in international relations out- 


13 See Josef L. Kunz, ‘‘Bellum justum and bellum legale,’’ 45 A.J.I.L. 528-534 (1951). 

14 Foreign Policy Association, New York, 1932: ‘‘ Are sanctions necessary for inter- 
national organization??? Raymond L. Buell: Yes; John Dewey: No. 

18 Gerhart Niemeyer, Law without Force (1941). 
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side the immanent lawfulness of the individual impulses of statesmen.”’ 
As a criticism, it is sufficient to state, from a political point of view, that 
these words were written at a time when Adolf Hitler occupied nearly the 
whole European Continent, and, from a theoretical point of view, that, as 
law is an organization of force, the postulate of a ‘‘law without force’? is, 
to speak with Kelsen, a contradiction in terms. 


IIT 


The development which led to the United Nations was certainly not in- 
spired by Niemeyer’s ‘‘law without force’’; sanctions again played a great 
rôle. But before considering the actual status of sanctions under the law 
of the United Nations, mention should be made that there exist today sectors 
of international law, the rules of which directly obligate individuals and 
where, therefore, the problem of sanctions takes on an entirely different 
form. Quite apart from the new and not yet clear and consolidated law 
of personal responsibility under international law of war eriminals, there 
are cases of direct international administration of territories; 1° there are 
eases of direct international legislation, binding upon individuals, contain- 
ing sanctions distinguishing between criminal and civil sanctions, based 
on individual, not on collective, responsibility, providing machinery, in- 
eluding courts, competent to give a decision with judicial impartiality and 
able to enforce their decision. 

Even prior to 1914, the European Danube Commission had authority to 
make regulations binding on all who navigate the maritime Danube, and 
had its own courts. Today a great deal of the internal law of international 
organizations, particularly the whole law of international officials, as well 
as a part of the law of the supra-national organizations in Europe, belongs 
here. We have here to deal with international norms, international by 
their creation, reason of validity and function; but the internal structure 
of these norms is not different from that of advanced municipal legal orders. 
Yet the bulk of international rules providing for sanctions, including 
those of the United Nations and specialized agencies, whether creating 
specific }7 or general sanctions, binds only states. 


IV 


The apocalyptic experiences and consequences of the second World War, 
the ‘‘total’’ character of war, the tremendous power of new weapons of 
mass destruction, the coming of the atomie age, soon followed by the space 
age, have created worldwide fear of a third World War; they have tre- 
mendously strengthened the conviction, existing since the first World 
War, that war nowadays has become too dangerous; the competence to go 
to war must, therefore, be taken away from the individual states; the 


16 Saar Territory 1920-1935; the possible administration of trusteeship territories by 
the United Nations itself (Art. 81 of the U.N. Charter). 

i7 Suspension from the rights and privileges of membership (Art. 5), expulsion (Art. 
6), suspension from the right of voting in the General Assembly (Art. 19), for non- 
registration of treaties (Art. 102). 
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teen onal community itself must control the use of mil tae’ rere, 7n 
iu. rrot oral relations. This is the cardinal purpose of the United Nate 
sorod i the emotional phrase at the very beginning of the Charen . ii 
ite in ention is “1o save succeeding generations from the seourge of + s 
viel twice in our lifetime has brought untold sorrow to wankirda ”’ 

Lut ile method to achieve this end is exactly the same as in 1920: cu: 
: loss vuuou, based on the principle of the sovereign equality of at 
J) ab vs -even if that is not wholly true. In spite ov many divkici à 
_. etal, the Tuited Nations is essentially no more than a seeonc Lon 
: No “cons. It again fails to offer a complete system of peace cul ars.cc t 

-t © settlemeut of international conflicts; it again has me iMtsreacce c) 

4: .ith comoulsory jurisdiction; its provisions for peace ul chers 
/ 1 Ss significant than the wholly inadequate Article XIX of tne Cov: 
<o again it was believed that something can be hac for nothing, + - 
‘a, Which for their effectivity would need a centralized l gal orice, ` 
»<,esfally be superimposed by treaty upon the unchanged socrolss 
teas of a primitive, highly decentralized international communiiy, si.i 
le er perience of the League of Nations, the failure of the sysier: «+ 
“rye security of the United Nations could have been foreseen. 

Tho sanctions of the United Nations are, as far as ther {rusti 
“ci ce ied, old-fashioned, just as under general international law; they 
rected against states, are based on collective responsibility, emt Co is 
Vsti slush between eriminal and civil sanctions, But woereas gòr o 
Adri ational law knows only individual, and not collective, sareni s, 
Charter kuows only collective, and not individual, sanctions; thi. is cle: h 
stew: m the Dumbarton Oaks Proposals, but remains aiso true vier ov 
-larer, notwithstanding the addition of Articles 51, 107 and 53 

Ch scope of collective security is again restricted to protectio uu 
tu: lheeal use of military force; the United Nations is again an organ sa 
tien ‘or the maintenance and restoration of international pesee aid :2 
JD but not an organization for enforeing the law agains «i oo» 
v.cla‘ions of international law. But the scope of ‘peace anc woud | 
wis enlarged considerably. The Covenant did not forbid wer, bit 3 
poset only certain ‘‘obligations’’ not to resort to war. Althouel {lis ie" 
‘eon much eriticized, and paper attempts to close these ‘‘gaps c ere za 
sveecssiully made, it was logical; the makers of the Covenant wierste n 

nat, before prohibiting resort to war, substitute measures have io he 3°. 
19 the states; where the Covenant provided such measures resort to ve 
vis orohibited; sanctions were provided against those who ‘‘resort co a 
.) disregard of their covenants under Articles XII, XIII or XV; wiece 
ine Covenant failed to provide such substitute procedures, war reraai_ict 
lonal even between League Members. The Kellogg Pact renounced wa: 
tas an instrument of national policy,’’ but contained no definitions, «1 


2 
~ 
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-$ This corresponds, by analogy to the attempts to eliminate private war n riced s.i 
=rroye, to the Constitutio Moguntina of 1250; only after the full centralization oi ih 
icval order could Emperor Maximilian I in 1495 effectively prohibit private wor cm 

re it a erime. 
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organization, no sanctions, and fully recognized not only the right to go 
to war in self-defense, but also the unhampered auto-determination by the 
state alone, acting in self-defense, whether the conditions of self-defense 
exist. Covenant and Kellogg Pact speak only of ‘‘war’’ and do not touch 
the use of military force in reprisals and ‘‘measures short of war.’’ 

The U.N. Charter, m a radical and progressive development, replaces the 
legally ambiguous term ‘‘war’’ by the wider and clear term of ‘‘use of 
_foree.’’ Collective sanctions are provided--preventive and repressive sanc- 
tions, and in both cases sanctions not involving the use of military force 
and military sanctions—against ‘‘any threat to the peace, breach of the 
peace or act of aggression.’’ It is also a progressive development that the 
determination of the delict and of the guilty state, the decision on non- 
military and military sanctions, and the execution of the sanctions were 
radically centralized in the Security Council. For the first time an organ 
of an international organization, the Security Council, was created with 
real power ; it alone has the sanctioning competence; its decisions are legally 
binding on all the Members of the United Nations. There are also 
weak points: the centralization of the sanctioning function in a strictly 
political organ; the extremely bad drafting of the Charter, from the point 
of view of legal technique; the fact that the character of the measures 
under Articles 41 and 42 as sanctions is less clear than under Article XVI 
of the Covenant; the vague wording in Article 39, the lack of general ab- 
stract definitions, the wide discretion given to the Security Council. 

But this wide discretion was intentional; taking their clue in this respect 
from the Concert of Europe rather than from the League of Nations, the 
drafters of the Charter tried to create in the permanent Members of the 
Security Council a sort of directorate, which, disposing of effective power 
and acting in accord, can maintain or restore international peace and 
security. But here had to be paid the price of the veto, which contained 
the germ of destroying the whole progress achieved by the radical centraliza- 
tion of the sanctioning function in the Security Council. The Security 
Council must, first, bindingly determine the delict and the aggressor; after 
that it may directly decide upon preventive or repressive non-military 
or military sanctions; it can utilize regional arrangements or agencies for 
enforcement action under its authority; it shall, in the case of Article-51, 
‘take the measures necessary to maintain’’ (or rather to restore) ‘‘inter- 
~ national peace and security.” Under all three hypotheses, we have to do 
with collective sanctions, radically centralized in the Security Council, for 
the maintenance of international peace and security. Only under Article 
94, paragraph 32, may the Security Council decide upon sanctions to give 
effect to the Judgment of the International Court of Justice against the 
state which has failed to perform the obligations incumbent upon it under 


19 For the relation between Art. 94, par. 2, and Art. 39, see Eduardo Jiménez de 
Aréchaga, Derecho Constitucional de las Naciones Unidas 555-560 (Madrid, 1958). 
See also the paper by Oscar Schachter, ‘‘The Enforcement of Arbitral and Judicial 
Decisions against States,’? Proceedings, Second Summer Conference on International 
Law, Cornell Law School, 1958, pp. 97-103; 54 A.J.I.L. 1 (1960). 
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this judgment. This is the only case where the Security Council may 
take executive sanctions, where the United Nations is, at least in this one 
ease, a law-enforcing agency in general. 

The United Nations system: only collective sanctions, radically central- 
ized in the Security Council, restricted—-apart from Article 94, paragraph 
2——-to the maintenance or restoration of international peace and security, 
has its counterpart in the prohibition of the ‘‘threat or use of (military) 
force in international relations’’ by the single states—Article 2, paragraph 
4, with the two exceptions of Article 51 and of Articles 107 and 58. The re- 
placement of the term ‘‘war’’ by ‘‘threat or use of force’’ has made the 
baffling problem of a strict division between ‘‘war in the sense of interna- 
tional law’’ and military reprisals less important, but has not abolished 
this distinction. The economic and diplomatic sanctions under Article 41 
constitute non-military reprisals; the measures under Article 42 embrace 
war and measures short of war. On the other hand, the individual state 
is not only deprived, to speak with Scelle, of the “‘compétence de la guerre” 
even as a method of sanctions, but also of any other sanctioning competence 
by threat or use of military force, whether military reprisals in the strict 
sense or ‘‘measures short of war,’’ such as troop concentrations near the 
border of another state, mobilization, naval demonstrations, pacific blockade, 
all involving the threat of force. The Charter knows no individual mili- 
tary sanctions either for the maintenance or restoration of international 
peace and security or for the enforcement of international law in general. 
But the prohibition of Article 2, paragraph 4, goes even farther. Kelsen 
has stated that the use of force can, within a legal order, only constitute 
either a delict or a sanction, and this dictum has been accepted by many 
writers. But it seems to us that this dichotomy is incomplete. Kelsen 
himself must admit ?° that there are collective coercive acts, such as the 
forcible evacuation of inhabitants from houses that threaten to collapse, 
which are legal but do not constitute sanctions. 

Under general international law, states have the right to use military 
force as sanctions, be it in the form of war or military reprisals; but they 
are allowed also to use military force in the form of self-protection by way 
of self-help, where such use of force does not constitute sanctions ; 7* where 
there is the right of a state to self-protection by using military force on 
foreign territory—the Caroline case, landing of troops on foreign territory 
for the protection of citizens. If that is done in cases where the foreign 
state is unable to fulfill its international obligations, such acts against an 
innocent state are not, of course, sanctions. An excellent example is 
furnished by the law of neutrality; under Article 25 of Hague Convention 
XIII (1907), a neutral state is under a duty to prevent any violation of 
its neutrality, but only ‘‘as the means at its disposal allow.” A neutral 
state which has used all the means at its disposal to prevent a violation of 
its neutrality but is unable to prevent it, has fulfilled its international duty, 


20 General Theory of Law and State 278-279. 
21 See the excellent discussion on sanctions under general international law in A. 
Verdross and K. Zemanek, Völkerrecht 343 ff. (4th ed., Vienna, 1959). 
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is not guilty of any violation of international law; hence, no sanctions, no 
military reprisals against this state are justified. Yet 


when the means at its disposal are clearly inadequate to fulfill its 
neutral obligations, it is recognized that a belligerent is not forbidden 
from taking, as an extreme measure, acts of hostility in neutral juris- 
diction against an enemy making improper use of that jurisdiction.” 


Here we have a legal use of force not constituting a sanction. Such use 
or threat of military force is equally forbidden by Article 2, paragraph 
4; it is, for instance, clear that states no longer have the right to land 
troops on foreign territory for the protection of their citizens abroad. 
Article 2, paragraph 4, therefore, deprives individual states not only of 
any sanctioning function by threat or use of military force, but also of the 
right to use a threat or use of military force not constituting a legal sanction 
under general international law. This follows clearly from the sentence 
of the preamble ‘‘that armed force shall not be uset, save in the common 
interest.’’ But from the same sentence it follows equally clearly—-contrary 
to the opposite views of some writers—that only the use of military force 
is prohibited. Non-military—-economic, financial, diplomatic—-sanctions, 
reprisals not involving the threat or use of military force, remain legal 
under the U.N. Charter. But the Bogotá Charter of the Organization of 
American States also expressly forbids the use of coercive measures of an 
economic or political character to force the sovereign will of another state 
and obtain from it advantages of any kind. 

The statement that the Charter deprives single states of any competence 
to apply sanctions by the threat or use of military force also remains true 
with regard to the admitted exceptions. Articles 107 and 53 allow the use 
of military force as a ‘‘transitional security arrangement’’ against ex- 
enemy states; this exception is broader than Article 51, less subject to 
United Nations control, and allows also the preventive use of force. Article 
51 contains the exception of ‘‘individual and collective self-defense.’’ 733 
Here we again have a point in which the dichotomy ‘‘force as delict or as 
sanction’’ is incomplete. Self-defense by military force, under Article 51, 
is legal, but it certainly does not constitute a sanction. Bowett?* is right 
in maintaining that self-defense has the pre-condition of delictual conduct 
on the part of him against whom this action is taken, in common with 
methods of self-help as a sanction, contrary to the right of ‘‘self-protection’’ 
against an innocent state; not to speak of the case of ‘‘necessity’’ (Neptune 
case), which gives no right, but only an excuse; but the merely preventive 
and non-retributive character of self-defense distinguishes it radically from 
the use of military force by self-help as a sanction. The individual, ex- 
ercising self-defense against an attacker, merely defends himself; he has 
neither the intention, nor the authority to enforce the law, to punish the 
attacker; that remains for the criminal court. The right of self-defense, 


22 Thus U. 5. Instructions: Law of Naval Warfare, Sept. 1955, Sec. 441, footnote 21. 

23 Josef L. Kunz, ‘‘Individual and Collective Self-Defense in Article 51 of the 
Charter of the United Nations,’’? 41 A.J.I.L. 872-879 (1947). 

24D. W. Bowett, Self-Defense in International Law (1958). 
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even in an advanced legal order, must be given to the individual because 
the organized community action would be too late. Hence it is for the 
individual to auto-determiné whether the conditions for self-defense exist 
and how far he can go in self-defense; the right of self-defense is exceptional 
and provisional; he himself determines, but only for the time being, sub- 
ject to the law and later action by a criminal court; he makes the de- 
termination himself, but at his risk; a criminal court and jury may later 
find him guilty of having exceeded his right of self-defense; he himself 
determines, but possibly at the risk of his life. 

Article 51, as intended, gives the same right of self-defense, plus the 
right of defense of others—incorrectly called ‘‘collective self-defense’’— 
as an exceptional and provisional measure until the Security Council acts. 
Also ‘‘eollective self-defense’’ is not a sanction, enforcement of the law, 
or ‘‘eollective security.” The Security Council shall later take the neces- 
sary measures to restore international peace and security. The Security 
Council may determine that the state or states against which individual and 
collective self-defense measures have been taken are the aggressors, and 
authorize the states, acting hitherto in self-defense, to carry on sanctions 
against the aggressor and/or also call upon other states. Or the Security 
Council may determine that the states, claiming to act in self-defense, are 
the aggressors and order sanctions against them. Under both hypotheses the 
provisional stage of individual and collective self-defense has come to an 
end and collective sanctions under the exclusive authority of the Security 
Council have begun. The state, acting in self-defense, determines for the 
time being whether the conditions for self-defense are present, whether 
its action is proportional to the attack, and so on, but it does so at its own 
risk and subject to the law and to the control of the Security Council. 

But this right of individual and collective self-defense under Article 
51 is strictly limited only to the case of an armed attack that occurs. No 
such right is given against an imminent attack, no preventive use of mili- 
tary force is allowed. Some writers deny that; but it is not possible to 
deny it, if one is interested in the statement of what the law is. Neither 
the doubtful ‘‘inherent right” (‘droit naturel”), which, certainly is not 
adequate for the right of ‘‘collective self-defense,’’ nor the history of 
the drafting of Article 51 can prevail against the clear wording: ‘if 
an armed attack occurs”; the equally authentic Spanish text says: “‘en 
caso de ataque armado’’; the equally authentic French text puts it even 
more clearly : “‘dans le cas ot. un membre des Nations Unies est l’objet d’une 
agression militaire.” Where the text is so clear and unequivocal, it is not 
permissible, as the two International Courts have often laid down, for the 
interpretation to go back to the ‘‘travaux préparatoires.” It is, of course, 
an excellent criticism to say that such right could be entirely inadequate in 
the atomic age; but this is an argument de lege ferenda; the Charter was 
written in the pre-atomic age. That Article 51 is restricted to the case 
“if an armed attack occurs,” has been recognized by many prominent 
international lawyers; 7° the attitude of a number of governments in the 


25 E.g., Kelsen, Verdross, Jessup (A Modern Law of Nations 166-167). 
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United Nations has been to the same effect; Arab, Communist, Latin Ameri- 
can writers strongly insist on it. But where an armed attack occurs, 
even in a border clash, the right under Article 51 exists; it is clear that 
India has a right of self-defense under Article 51 against the invasion 
of its borders by Chinese troops, even if ‘‘only’’ a few Indians are killed 
and captured. 

The system of sanctions, as under the U.N. Charter, is therefore the 
following one: 


1. Only collective sanctions under the exclusive authority of the Security 
Couneil and only—apart from Article 94, paragraph 2—-to maintain or 
restore international peace and security. 

2. No individual military sanction at all, either to maintain or restore 
international peace and security or to enforce international law in general; 
only the limited right of using military force under Article 51 against 
an armed attack. 

3. Hence, neither individual nor collective—apart from Article 94, 
paragraph 2—military sanctions for the enforcement of international law 
in general. 


y 


Soon after the United Nations had come into existence this system of 
sanctions was made unworkable in consequence of the actual split among 
the two great Powers and their associates. This situation had two impacts 
on the system of sanctions. 


1. The treaties provided for under Article 43 have, up to now, not been 
concluded; in consequence, the Security Council, under Article 106, is 
unable to decide on military sanctions, although its capacity to determine 
the delict and the guilty state and to decide upon sanctions not involving the 
use of military force is thereby not impaired. The drafters of the Charter 
expected, of course, that the treaties under Article 43 would be concluded 
soon; the ‘‘joint action’’ was provided for in Article 106 as a mere interim 
measure. But this interim measure would prevail as of today; and, for 
the same reasons, neither is the joint action by the permanent Members 
of the Security Council possible. As the treaties under Article 43 
have not been concluded, Articles 43 to 50 of Chapter VII have, as Jiménez 
de Aréchaga remarks,’ an unrealistic and purely academic character; the 
duties of the Members under Article 43 have not come into existence. 

2. The exercise of the veto has paralyzed the whole sanctioning function 
of the Security Council; we can agree with Jiménez de Aréchaga ?8 that a 
system which makes it a priori impossible to apply sanctions against the 
permanent Members of the Security Council and their client-states ‘‘does 
not deserve the name of a system of collective security.’’ 


Up to now, two attempts have been made to remedy the breakdown of 
the United Nations system of sanctions: the first came from the Members, 
the second from the United Nations itself. 


26 For a full discussion see Jiménez de Aréchaga, op. cit. note 19 above, pp. 399-407. 
27 Ibid. 390, 28 Ibid. 195, 
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1, Where there is no collective security, the states must try to p-‘ut-ct 
thems ives individually; as always, the forms used under general interne- 
tional law furnish the pattern: armament, alliances leading to count>r- 
ellianees, and an armament race—today an atomic, thermonuclear sud 
Wussiles armament race. States in general do not like to violate their 
treaty obligations; a system must, therefore, be found which makes i. pos- 
sible io reconcile these alliances with the basic treaty. When the League 
of Na ions system of collective security could not be relied upon, ‘embers 
couch ded old-fashioned alliances under Article XXI of the Covenant, 
elway,, of course, ‘‘dais le cadre de la Société des Nations.’ When the 
. tel Nations system of collective security broke down, the two eseen. 
clois s of Articles 107, 53 and 51 conveniently offered themselves. 

‘The Soviet bloc preferred Article 107, which, as stated, is less stbj vt 
io .n.ted Nations control and allows also the preventive use of foreo, bit 
is only temporary. But whereas all Soviet bilateral alliances are vas. .! 
on thet article, the first Soviet multilateral treaty—the Warsaw Pact , 
like the corresponding treaties of the West, is anchored m Article 951. 

The West from the beginning chose Article 51, which allows the tse or 
military force without previous authority by the Security Council; it Fas 
the further advantage that, in contrast to Article 54, the Security Ccuncil 
need not at all times be kept informed of activities undertaken or im eon- 
templetion for the maintenance of international peace and security. 
Articl» 51 is m Chapter VII, not in Chapter VILI on ‘‘Regional Arrange- 
ments ° The prototype of these Western alliances is the “‘ Inter-Amet ic. 
Treaty of Reciprocal Assistance.’’*® It was followed by NATO and many 
simila’ pacts. They are all fully based on Article 51, on the rigit of 
individual and collective self-defense; they allow the use of force oriy 
sgainst an ‘‘armed attack’’; they recognize that they can function oriy 
“until the Security Council takes the necessary measures to restore inter- 
ational peace and security.” The legal change which they bring about 
consisis ouly in transforming the right of individual and collective se:i- 
defense into a duty. They always remain on the level of self-defense; they 
do not constitute sanctions; they are not measures of ‘‘collective security. ' 
They to not, as is often stated for political reasons ‘‘strengthen United 
Natious collective security,” but are a substitute, an ‘‘ersatz’’ for ine 
failure of the collective security system. The Western pacts, such as 
NATO and so on, are certainly indispensable for the defense and evea the 
survival of the free world; yet they are, as Charles De Visscher ™® bas 
sinted. old-fashioned defensive alliances—although even in time of nece 
highly organized—which emphasize the actual split of the world. 

It is exactly this failure of the United Nations system of collective se- 
curity that has brought about a radical change in the importance aud 
funetion of Article 51. While it was conceived as a rare and exceptional 
norm, it has become one of the most important articles of the Charter. 





“4 Jo'ef L. Kunz, ‘‘The Inter-American Treaty of Reciprocal Assistance,” 42 A J.LL. 
111--120 (1948). 
" Charles De Visscher, Théories et Réalités en Droit International Publie (1953). 
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While it was conceived as a merely temporal and provisional measure, sub- 
ject to the authority of the Security Council, to be followed by collective 
sanctions, it may now lead to old-fashioned war, controlled only by the laws 
of war. Here we see again that treaty norms, enacted in derogation of 
general international law, are, if they do not work, replaced by general 
international law. 

2. The second reaction came from the United Nations itself, through 
the ‘‘ Uniting for Peace Resolution’’ of 1950. It was an attempt to transfer, 
to a certain degree, the sanctioning competence from the Security Council 
to the General Assembly, in order to evade the veto, and to revive the 
task of the United Nations to maintain and restore international peace 
and security. The constitutionality of this resolution is extensively debated 
in the literature. But even if we take it to be fully constitutional, its 
practical effect must not be overestimated. Typical of such overestimation 
is the enthusiastic treatment of this resolution by Jiménez de Aréchaga.** 
He praises the constitutional flexibility of the Charter; he believes, in a 
typically Latin American way, that it has ‘‘the transcendental consequence 
to democratize the Charter,’’ ‘‘to heal the essential vice of the San Fran- 
cisco product,” by giving to the Assembly, where there is no veto, the 
competence to decide on the delict and the aggressor and to extend col- 
lective sanctions, with the equal right of the medium and small states, even 
against a permanent Member of the Security Council and their client- 
states, although he must admit that the votes of the Assembly under this 
resolution have only the legal character of recommendations. All that is, 
of course, untenable, practically and legally. Practically, the strong and 
growing Afro-Asian bloc, always helped by the Soviet bloc and some other 
countries, can now—in contrast to 1950—prevent the reaching of the 
necessary two-thirds majority. From the point of view of law, the votes 
under this resolution are not legally binding recommendations; the As- 
sembly cannot bindingly determine the delict and the aggressor, cannot 
bindingly decide on non-military or military sanctions, cannot bindingly 
utilize regional arrangements or agencies for purposes of sanctions, cannot 
bindingly take the necessary measures under Article 51. All it can do is 
recommend. The Assembly has no sanctioning competence, which, under 
the Charter, is solely and exclusively in the Security Council. The As- 
sembly cannot order the use of military force as a sanction, it can only 
recommend, and in a legally non-binding way, that the Members make use 
of their right of individual and collective self-defense under Article 51. 
While this has been recognized from the beginning by Professor Alfred 
Verdross,*? it has now been also officially recognized by the United Nations 
itself, in consequence of the 1956 crises concerning the Suez Canal and 
Hungary. The Secretary General stated in 1957 that only the Security 
Council has the power to order the use of force, and then only to maintain 
or restore international peace and security. The ‘‘Uniting for Peace” 


31 Op. cit. note 19 above, pp. 197-209. 
82 First in his study, ‘‘The Charter of the United Nations and General International 
Law,’’ in Lipsky (ed.), Law and Polities in the World Community 153-161 (1953). 
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F. soln:ion, he stated, did not involve a transfer of the power ef the tv 
¢. ety Council. The General Assembly ‘‘may recommend, investigate, po 
noune judgment, but it does not have the power to compel compliance win 
its recommendations.’’ In consequence of this resolution, he continued, et 
taat tte Assembly can do under Article 51 is to recommend econo.sie rm ~ 
ures and military aid to the victim of an armed attack. In neither of i` 
tvo 1°56 crises, he stated, were sanctions ever proposed, ior ceso'utions }/ 
tie General Assembly are not legally binding. 

Iien+e, neither of these two attempts have been able te remedy ine 
failure of collective sanctions; neither constitutes sanctions, but only inci. 
v.dual and collective self-defense which, in consequence of the parély:'- 
c` ‘ae Security Council, may lead us back to general inter.atioral la.: 
1... restricted by the gus in bello. 


VI 


\itLkough collective sanctions—the only sanctions under the Charicr 
də not function, and pacts like NATO, as well as recommendations o° 1 
Cenerel Assembly under the ‘‘Uniting for Peace’’ resolution, do ny 
constitute sanctions but only collective self-defense, the absolute prchil:- 
tion of the threat or use of military force in international relations 5y 
single states, a prohibition which deprives them of resort to any threat 
or use of military force, whether as a sanction or as another meats o" 
self-he p not constituting a sanetion, with the only exception of the limited 
right of individual and collective self-defense against an armed attactr, 
stands. 

Jiménez de Aréchaga ** is, indeed, emphatic in his statement that Articie 
2. paragraph 4, is the most important article of the Charter, not only frou 
the pomt of view of collective security, but also from the point of view o. 
e-ncra’ international law. He believes that we have attained for the firs: 
time the centralization of the use of military force in international relatior s, 
that m litary force has been subjected to the same regulation as in advane d 
municipal law: delict or sanction. He insists that the duty under Artic-e 
2. paragraph 4 continues to be valid in its entire integrity, notwitlistandi: ~ 
deicieneies or even the failure which the United Nations mechanism m v 
see: al hough the Security Council may be unable to make a decisioni cx 
aoun: of the veto or for whatever other reason, this prohibition w.!: 
a wi Ys remain in force. 

it is interesting to note that most writers + who discuss Article 2, par: 
v-oph t, think only of the prohibition of the threat or use of military force 
ir. order to change the actual law. The same is true of statesmen. Berc- 
tery of State Christian A. Herter, in his speech before the United Nasion; 
on September 17, 1959,5 regarded as the major problem the preventiou 


~ 


-9 


“3 Op, cit. note 19 above, pp. 75-94. 

vt This MeDougal and Feliciano, ‘‘Legal Regulation of Resort to International Co 
ercion: Aggression and Self-Defense in Policy Perspective,’’ 68 Yale Law J. 159-1155 
(7839). 

‘3 4] Dept. of State Bulletin 467-475, at 467 (1959). 
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of change through aggressive force; he felt that the way in which change 
comes about is of overriding importance in the nuclear age; total nuclear 
war has now become, quite literally, a suicidal enterprise. But he sees 
also the necessity for accomplishing constructive change through peaceful 
means, a problem which the League of Nations did not master and that the 
United Nations has not yet been able fully to resolve. 

Certainly, to prevent changing the status quo through the use of military 
force, and hence the problem of peaceful change, is particularly important 
at this time. Yet the use of military force has also had the function of a 
sanction ; under the bellum justum doctrine, war only had the function of a 
sanction. Of this function of the use of military force as a sanction most 
writers do not speak.” But the reaction and, recently, nearly a rebellion 
against Article 2, paragraph 4, from the sanctioning point of view, can be 
seen too, particularly with British writers. Even prior to 1956, asser- 
tions are not lacking to show that Article 2, paragraph 4, does not prohibit 
the threat or use of military force by single states for purposes of sanc- 
tions to enforce international rights, if their exercise is illegally denied. 
The reaction takes the form of an interpretation of Article 2, paragraph 4. 
Hints at such interpretation can be seen in the writings of Professor 
Schwarzenberger. Particularly clear is the attitude of Professor Waldock 
in the Corfu Channel Case as well as in his writings. This way of think- 
ing led to the British-French military intervention in Egypt in 1956. This 
intervention was defended as legitimate by the Prime Minister of the 
United Kingdom and by France, and their position was expressed in the 
British and French vetoes in the Security Council. This military interven- 
tion was, in fact, a total failure; but after this failure the British also stood 
firm as far as the legality of the intervention is concerned. They felt, as 
Professor Stone will say later, that the ‘‘extreme’’ interpretation of Article 
2, paragraph 4, is an absurdity, that it leaves the law-abiding states helpless, 
whereas the attitude of the United Nations not only saved Egypt from 
certain defeat, but also made a state, a villain in British eyes, a hero. 
There was for a long time British and French bitterness and resentment 
against the United States, against the United Nations and the Secretary 
General of the United Nations; this attitude was shared by many countries 
of free Europe. The literary expression of this bitterness and resentment, 
the scholarly attempt to justify the intervention in Egypt, is the recent 
book by Professor Julius Stone.*® It is a bid for the legality of the threat 
or use of military force by single states as a sanction to enforce general 


86 Bloomfield, Evolution or Revolution? The United Nations and the Problem of 
Peaceful Territorial Change (1957). 

87 Some writers do not see that the system of collective security of the U.N. (or the 
Organization of American States) is only a system for enforcing peace, but not for 
the enforcement of international law in general. Thus, e.g., Thomas and Thomas, Non- 
Intervention (1956). But see A. J. Thomas, ‘‘Non-Intervention and Publie Order in 
the Americas,’’ 1959 Proceedings, American Society of International Law 72-77. 

38‘¢The Regulation of the Use of Foree by Individual States in International Law,’’ 
Hague Academy of International Law, 81 Recueil des Cours 455-517 (II, 1952). 

39 Julius Stone, Aggression and World Order (1958). 
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ricrrational law. Professor Stone tries to show that this correspord, <b 
a iru» interpretation of Article 2, paragraph 4. But it ean be easly 
shown by the clear text of the Charter and by going back to the rere» - 
p. €poratoires, that his interpretation is untenable: All threat 0° use cf 
inilitacy force, including that for purposes of sanctions, s pronbitcd; 
ihis is the sense of the Corfu Channel Judgment, the practice of the Unx vd 
Nations, the attitude of the Secretary General, and also overw helmin: ty 
hterature,“ 

Stonue’s scientific error consists in the fact that he tries to presert ts 
cHtiqre of the positive law as constituting this positive law; bi es a 
t cq e his arguments deserve attention. Such eriticism has be‘n azul | 
licec, widely voiced. Judge Alvarez *! criticizes the lack of sanctions i~e 
enrorcine international law in general. Sir Gerald Fitzmaurice * states 
‘ that now it is possible to violate a large part of international law in 7} 
sis cf different ways, and to commit breaches of treaties, right end ‘c+ 
vitho.t ever having recourse to aggression’’; ‘‘international lew is k-s 
crore ‘able to-day than it ever has been in the whole of its Listory.”° 10> 
eoniin les: 


The Charter frowns on self-help, without, however, as yet, hevir 
pit anything in its place; it goes far toward rendering unenforcveat!] 
by direct action the whole of international law, except the breach o. 
peace, 


ey 
> 
es 
Ma 


Georges Seelle * has, as his own edvocatus diaboli, excellently presented a: 
the arcuments contra; it is this exposé which serves Professor Stone as a 
stariin point. Seelle admits the necessity of sanctions, admits that Artic > 
2, par: graph 4, makes it possible for states to violate interaatioral la . 
as lons as such violation does not take the form of an armed attack: ie 
even revognizes that the tolerability of a renunciation of the use of railitaiy 
ferec by the states depends on collective sanctions against the violation of 
international law in general. 

Thes“ ideas have recently been strongly voiced again by Freneb wri o 
In the oreparatory work of the 24th Commission of the Institut de Dis‘ 
International, Emile Giraud ** stated that Article 2, paragraph 4, has ba. 
a most infavorable influence on the progress of arbitral and judicial setik 
ment; the smaller Powers, he states, now do what they like, only keepin? 
avay from an armed attack; why should they take the risk of losing their 
vaso in an international court? ^3 He eriticizes the U.N. Charter as shov - 


"Thu , e.g, Kelson, Verdross; refutation of Stone’s interpretation by MeceDeuz: ; 
cul Velriane (loc. cit. note 34 above); strongly in the same sense: Latin Amice: 
(J ménez de Aréchaga), Arab (Nasim Hasan Shah, ‘‘Discovery by Intervention,’’ a3 
AJIL, 395-612 (1959)), and Communist writer (K. Skubiszewski, ‘‘The Postw: « 
Alionces of Poland and the United Nations Charter,’’ ibid. 613-634). 

1A, élvarez, Le Droit International Nouveau (1959). 

“1 Loe. cit. note 6 above. 

‘7 Ccorzes Neelle, ‘‘Quelques Réflexions sur ]’Abolition de la Compétence do i> 
Gurrn,’? 58 Revue Générale de Droit International Publie 1 ff. (1954). 

44 Emil; Giraud, 1957 Annuaire de l’Institut de Droit International 271-272, 277 (D. 

‘+ Very similar are the statements by the Rapporteur, C. Wilfred Jenks, ibid. 167-168. 


340 THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 54 


ing ‘‘a dangerous lack of equilibrium.’’ One pretends to forbid the states 
any recourse to force, whereas one does not give them any means to make 
their rights respected. And he concludes: “Un tel système ne peut être 
viable à la longue.” Also Judge Huber * refers to the ‘‘lacunae’’ of the 
Charter. Breach of the peace, he states, is far from being the only violation 
of international law; an organization destined to assure the peace must 
have a complete system capable of furnishing a peaceful solution to any 
international conflict. The Resolution on Compulsory Jurisdiction of In- 
ternational Courts and Tribunals, adopted by the Institut de Droit Inter- 
national at its 1959 Session at Neuchatel, warns in paragraph 2 of the 
preamble that ‘‘the maintenance of justice . . . is an essential complement 
to renunciation of recourse to force in international relations.” 

The complete prohibition of the use of military force as a sanction by 
single states, without collective and effective sanctions for enforcing inter- 
national law in general, has left states, against which violations of interna- 
tional law not constituting an armed attack have been committed, some- 
times without any adequate remedy either by self-help or by collective 
action under the U.N. Charter. True, states may, under the Charter, still 
exercise sanctions not involving the threat or use of military force; that 
is shown by the Charter itself, as well as by the fact that Brazil’s proposal 
at San Francisco also to forbid economie reprisals was rejected. But 
under the Charter of Bogota states are rather helpless in the face of viola- 
tions of international law by other states, since economic, financial or 
political reprisals are also expressly forbidden. This situation has further 
consequences: it may damage the legal situation of the aggrieved states 
in the long run. These states, it is true, may protest; but it is certain that 
a protest or even repeated protests, if they remain without effect, do not 
preserve the rights of the protesting states indefinitely. For the protest 
is not a sanction, but a declaration which needs a sanction in order not to 
deteriorate into an ineffective ‘‘paper protest.’’ The attitude of inter- 
national tribunals shows that in such a case the protesting state must under- 
take further steps going beyond protest to vindicate its rights.“ But, 
under the Charter of Bogoté, neither military nor non-military reprisals 
are allowed; an offer to submit the dispute to an international court will 
be rejected by the violating state.*® Such lack of action by the aggrieved 
state may be construed as acquiescence and give the state making illegal 
claims a ‘‘historical right.’’ 

McDougal and Feliciano write: 


The overwhelming interest in basie order, and the exorbitant potential 
costs of exercise of force by contemporary weapons, would appear to 
counter-balance losses states may occasionally incur from lesser wrongs 
left inadequately redressed because of deficiencies in available remedial 


46 Ibid. 302. 

471. ©. MeGibbon, ‘‘Some Observations on the Part of Protest in International 
Law,’’ 30 British Year Book of International Law 293-310 (1953); idem, ‘“The Scope 
of Acquieseence in International Law,’’ 31 ibid. 143-186 (1954). 
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procedures or the limited ability of a poorly organized community to 
create effective remedies for all wrongs.*® 


We fully grant the dangerousness of nuclear war. But what is ‘‘interest 
in basic order?” Is everything but use of military force ‘‘lesser wrongs 
or merely tortious conduct?’’ Sueh a nonchalant attitude, we believe, 
cannot be upheld indefinitely. ‘‘Even under the most primitive legal 
order,’’ Kelsen states,®° ‘‘murder was not the only crime.’ The failure of 
collective security has led to old-fashioned alliances, leading possibly to old- 
fashioned war. Is it not to be feared that the complete lack of individual 
and collective sanctions to enforce international law in general may lead 
back to the old-fashioned, unorganized sanctions exercised by individual 
states by way of self-help ? 


VII 


That the collective security system of the United Nations at this time 
does not work, is shown by the fact that the United Nations has, up to 
now, applied neither non-military nor military sanetions; for the armed 
action in Korea was not, in a strict legal sense, an enforcement action 
by the United Nations; it is also probable that this action will not consti- 
tute a precedent, but remain rather an isolated event. The creation of the 
United Nations Emergency Force was certainly successful, but equally 
certainly it does not constitute a United Nations peace-enforcing force. 
‘Unfortunately, events have shown that the function of war has not yet 
been replaced by adequately efficient legal procedures.’’* The peace, 
such as it is, is based at this time on the actual deadlock and stalemate 
of the thermonuclear and missiles armament race between the only two 
truly great Powers. This armament race, the alliances and counter- 
alliances, prove that everywhere the possibility of war is recognized. 
It eannot yet be said that the primary intention of the Charter ‘‘to save 
succeeding generations from the scourge of war’’ has been definitely 
achieved. The possibility of nuclear war hangs over the world like the 
sword of Damocles. There is always the possibility of war by miscalcula- 
tion, by mistake, by the act of an all-powerful and ruthless dictator, by a 
radical change of the balance of terror in favor of the Soviet Union. We 
must also take into consideration the rise of the third great Power, China, 
which, as Prime Minister Nehru said, does not show the same concern 
about war as the Soviet Union. Is it not amazing that a man like Prime 
Minister Nehru could state recently in the Indian Parliament that ‘‘if war 
comes between India and China, it will be a struggle for life and death that 
will shake the whole Continent of Asia and even the whole world?” His- 
tory shows that alliances and eounter-alliances, an armament race, have a 
tendency to lead toward war. For us who have lived through this whole 
century and, at the beginning of it, in Europe, it is ominous to recall 
the split of Europe between the Triple Alliance and the Triple Entente, 

49 Loc. cit. note 84 above, pp. 1124-1125, footnote 193. 
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the naval armament race between Germany and Great Britain, the land 
armament race between Germany and France, the continuous series of 
crises, engendered by this split, in Morocco and in the Balkans, a split 
which finally led to the first World War; and at that time, in contrast to 
the present situation which is somewhat analogous, only on a world-wide 
level and primarily between two Powers, there existed no profound ideologi- 
cal split between the two potentially hostile camps. Naturally, history must 
not repeat itself; there is today the changed attitude toward war, the 
fear of much more powerful weapons. 

The possibility of war remains; hence, the laws of war retain their im- 
portance and their revision is an urgent necessity, as it is more and more 
recognized. Just as the breakdown of collective security in the League of 
Nations led to a revival of neutrality, thus the non-functioning of collective 
security m the United Nations has led back toward the possibility and 
politics of neutrality. Section 232 of the U. S. Instructions, ‘‘Law of 
Naval Warfare,” September, 1955, states: ‘‘If the Security Council is 
unable to fulfill its assigned functions, the members may, in case of war, 
remain neutral and observe an attitude of strict impartiality’; footnote 
19 adds that ‘‘recommendations by the General Assembly do not constitute 
legal obligations’’ and that ‘‘in these circumstances neutrality and com- 
plete impartiality both remain distinct possibilities.” Nothing is more 
significant in this respect than the admission of permanently neutral 
Austria as a Member of the United Nations without any objection or any 
special status, such as was granted to Switzerland in the League of Nations. 

After the failure of collective security in the League of Nations the 
League considered itself a ‘‘non-coercive’’ League. Thus, today the 
United Nations itself plays down the emphasis on sanctions. It is also 
characteristic that present diplomatic activity is carried on, to a very great 
extent, outside the United Nations. The Secretary Genera] himself *? feels 
that the United Nations at this time cannot enforce the law on nations, 
great and small. He sees a particularly important, perhaps the principal, 
role of the United Nations as ‘‘an instrument for negotiations among, and, 
to some extent, for governments, as an instrument for concerting action by 
governments in support of the Charter,’’ and emphasizes the rôle of ‘‘quiet 
diplomacy,’’ so skillfully carried on by himself. This is, certainly, a United 
Nations very different from that designed at San Francisco. 

This changed situation of the United Nations, the general deterioration 
of international law——its importance in the League of Nations, its nearly 
complete ignoring in U.N. proceedings *°—, the non-functioning of collective 
sanctions for the maintenance of peace, the absence of either collective or 
individual sanctions for the enforcement of international law in general, 
and, hence, the near non-enforceability of all international law, is, of 
course, reflected in the literature. The ‘‘neo-realists’’ throw international 
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aw away and rely on ‘‘power’’; the answer is that law bas proved in- 
dispensable in the whole history of mankind. The other extreme is pve- 
sentec: by those who demand a ‘‘world state’’; at present this demena. is 
Utopian. The adherents of the ‘‘realist school,’’ whether American or 
Scandinavian, sometimes come close to Niemeyer’s ‘‘functional law withont 
"orce. Thus, for instance, Foighel," a disciple of Professor Ali Ress, 
writes that in consequence of the difficulty of enforcement, the main ts! 
of international law must be to prevent clashes between individual powcr 
units through exhortation, mediation, persuasion. MeDougal aad Feli- 
ciano state ` that ‘‘the international situation has placed greater emphasis 
m the function of conciliation and mediation of the United Nations rather 
han m the coercive function.’? Even Professor Jessup °* looks for ex- 
cases, he pleads at this time ‘‘for a modest objective for internatioral lav’? 
‘or its application ‘‘within a selective community of like-minded states.”’ 
insists on the ‘‘fallacy of the great issue test.’ But is not the mainte.anes 
c! pesce, threatened by the non-like-minded states, the greatest problem 
today’? Shall international law remain condemned by Judge Lauterpackt's 
dicturi: De maximis non curat praetor? 

An adherent of the American ‘‘realist school,’’ Professor McDougal, “or 
whom international law is a dynamic, global process of authoritative de- 
cisions, and who, always writing as a politician of law, wants to reconstruct 
the whole existing international law, believes that ‘‘reciprocal patterns of 
assertions and defense produce a quality of stability that is often suiTi- 
cient to warrant classification of law.” He takes a stand ** against ihe 
prima-y of international law, defended by this writer. His ardens fol- 
lower, Professor Falk,®* calls present-day international law a ‘‘hori- 
zontal legal order,” an ‘‘order between equal centers of authority.’’ [Ic 
states that the aspects of such horizontal legal order are self-imposed e- 
straini reciprocally exercised, restraint imposed by circumstances, such es 
insufficiency of power, and adds to that ‘‘more formalized horizortal p-o- 
cedures, such as international organizations and agreements.” He vovi 
at this time ‘‘not invest’’ in the expansion of judicial settlement; he expe ts 
more ‘rom state to state than from international organization to steis 
relations. It is correct that states, while no longer the only subjects of 
international law, are still by far the most important ones. But what ‘e 
calls e ‘‘horizontal’’ legal order is only another word for old-feshion xi 
formulas that, whereas an advanced municipal law is ‘‘a law of subordina 
ton?’ “ein Merrschaftsrecht,’’? actual international law is ‘‘a law of <c- 
ordination,” a “law inter pares,” “‘ein genossenschaftliches Recht. All 
tuese ‘ormulas mean no more than that present-day international law, 
includ ng the law of the United Nations, is still a primitive, highly de- 

5t Isi Foighel, Nationalization (1957). 
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centralized legal order in which centralized organs are mostly lacking. 
But even a ‘‘horizontal’’ law is necessarily above the pares; otherwise it 
could not be called law. This necessary supra-ordination of law above 
those who are bound by the law, even if they are the makers of the law, 
is all that the primacy of international law means. This latter construc- 
tion in no way means that statutes enacted by states in contradiction to 
international law are automatically void ; it says nothing about the division 
of competences between international law and the legal orders of the states; 
it says nothing as to whether individuals are directly bound by rules of 
international law. All these are problems of content which can only be 
answered by analysis of the international law actually in force. But the 
primacy of international law does mean that international law, although 
to a great extent created by states, is legally binding upon, and therefore 
necessarily above, the states; in this sense, every legal order is ‘‘vertical.’’ 
Professor McDougal affirms ‘‘that the international community has achieved 
a distribution between permissible and non-permissible coercion’’; 4f he is 
right, then the corresponding rule of international law must be legally 
binding, and hence above the states, although its enforcement may show all 
the disadvantages of a primitive legal order. 

Rules of an international treaty, negotiated between states as equals and 
based on their consent, are Just as much above the contracting parties as a 
statute of Congress is above those subject to these rules. There is, in this 
sense, no difference between treaties and contracts. Advanced municipal 
law also knows ‘‘private law-making.’’ A contract is made between equals, 
between ‘‘equal centers of legal authority’’; but the rules created by con- 
tract are legally binding upon the parties and constitute, in the language 
of the Code Napoléon, ‘‘la lot entre les parties.’? Contracts as well as 
treaties can never be based merely on consent. Both contracts as well as 
treaties have their reason of validity in a superior rule of law which 
stipulates that, under certain legal conditions, the rules created by contract 
or treaty shall be legally binding upon the parties; the rules created are 
necessarily above the parties; their breach constitutes a delict and subjects 
the parties to the sanctions stipulated by law. But whereas conflicts arising 
out of contracts can be peacefully settled by courts and sanctions can be 
executed by central organs, there is uncertainty and often impossibility 
of judicial settlement in international law; that is nothing else but the 
difference between an advanced and a primitive legal order. Professor 
Falk is right when he says that Austin’s conception of law, restricted 
exclusively to advanced municipal legal orders, is unacceptable for inter- 
national law; primitive law is law too; but there is still a difference be- 
tween a legal order, however primitive, and a normative order, which does 
not constitute law at all. 

That even a primitive law must have sanctions was recently nicely 
affirmed by the immediate reaction, not of writers, but of statesmen, on the 
occasion of the proposal by the Prime Minister of the Soviet Union of 
‘‘total disarmament’’ without international sanctions. Secretary of State 
Christian A. Herter immediately criticized the lack of sanctions for main- 
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‘ining international peace and security; for even totally disarmed nat'sr . 
uy fight with arrows or their fists; and Ambassador Henry Caoot ucne -` 
stated at the United Nations: ‘‘If all nations lay down their arms, iic. 
must be institutions to preserve the peace and security and promote ‘tii 

Rule of Law.” °° 


VIII 


This study is written from a strictly legal, not a political point of vicy 
The analysis of the corresponding norms of the United Nations and of thai: 
application leads to the conclusion that, at the present time, elmost it: 
totality of International law is unenforceable. That shows that rite- 
{ional law is even today a very primitive legal order. But this icsult <0 
ot aeecessarily imply a gloomy picture. If it could be said today ~s 
‘ratier of law that the rules of Chapter VII of the Charter are no io `t 
velicl, then general international law with its primitive sanctions wy! 
take their place. But such statement, as a matter of law, cannot y4 © 
mad». Somewhat over ten years is, after all, a short time in the lifo « 
such an institution; it can only be stated that the norms of Chapter v;i 
are momentarily suspended in their validity; but they may very well cow: 
acai into full force. There are other hopeful signs, both “egal and exi *% 
legaj. 

In contrast to the League of Nations, when, after the breakdow: © 
collective security, a mass withdrawal of Members started and the Lecer > 
became more and more powerless and finally disappeared, the prestie < 
the United Nations remains strong; it has expanded so as to emb-ar 
today nearly all sovereign states, and each new state immediately ar 
plies for admission. This shows that the United Nations continues tò E> 
an institution of the highest importance, not only in the many fiald. ¢ 
international co-operation, but also with regard to its main task of rau 
taining international peace and security; even here the United Natu.oi: 
can still do much, and remains indispensable. 

There is the ever-growing number of international and even su: % 
national organizations which, although they have not yet change] <h> 
basic structure of the international community, may contain the gerr- c` 
such change. The expansion of international organizations is not 2 3°71 
fashion, but corresponds to genuine necessities; it shows the grove 
recognition by states of whatever ideology and type of government ‘hr 
there are many vital tasks which can no longer be performed by a siat 
clone. All that may make the states gradually more willing to trarsic 
cuthority to international and even supra-national organizations. 

Tlere is, further, in the field of international peace and security, nc. 
ouly the deep longing of all the peoples for peace, but, what is more ix 
portant, a fear of a new global atomic war among all the goverr ment: 
This strong concern is shared by the two leading great Powers. It is ex 
tremely significant that the Catholic Church has changed the ancient doc 
trine of bellum justum. Whereas Just war was a sanction ageinst ; 
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delict, it has been stated by Pope Pius XII that modern weapons have 
revealed the immorality of any aggressive war, and the doctrine of bellum 
justum can, henceforth, be applied only to a war in self-defense. There 
is the recent treaty on Antarctica,“* which may constitute a precedent for 
international controls of outer space. 

Present-day international law is still far away from an advanced inter- 
national legal order; whether it is, as Jenks believes, the ‘‘common law 
of mankind” in an early, imperfect and precarious stage of its develop- 
ment, cannot yet be determined with scientific authority. In the present 
difficult international situation it is necessary to ‘‘muddle through’’ by 
all kinds of devices to prevent a third world war. But the goal—and 
here, we believe, Professors McDougal and Falk agree—cannot be a ‘‘law 
without force,” but an effective international legal order, and that means 
also enforceable sanctions. 

It is not possible here to treat fully the problem of sanctions, which is 
a fundamental problem of jurisprudence. Only to avoid misunderstand- 
ings and unjustified attacks, especially by adherents of different types of 
‘‘natural law,” a few remarks will be made. Legal positivism by no 
means teaches that law relies only on force; it fully recognizes the funda- 
mental importance of voluntary obedience to the law; in fact the more 
effective a legal order is, the less necessity there is to execute sanctions; 
sanctions have, it is true, to be applied by physical force, but only if neces- 
sary. Legal positivism fully recognizes that there are higher values than 
law; it fully endorses the postulate that the contents of a positive law 
should correspond to the values of justice. It is not claimed, on the other 
hand, that even the most advanced municipal legal orders can ever give 
absolute and full security, for perfection does not belong to this earth. It 
is fully acknowledged that there are norms without sanctions also in munic- 
ipal law, and that sanctions cannot be, or are not always, applied. The 
importance of self-restraint, of bona fides, the necessity and opportunity of 
settlements out of court, by negotiation, renunciation, persuasion, and so 
on, is of the greatest importance also in advanced municipal legal orders. 
Even in such legal orders situations may arise where the monopoly of force 
breaks down, and military force also becomes legally decisive, as every 
revolution and civil war shows; we note the similarity of situations arising 
under modern labor law with international conflict situations. 

But legal positivism does state that legal norms must have validity, that 
they are prescriptions; that the character of being legally binding means 
that conduct contrary to that prescribed by the norm is put under a sanc- 
tion that shall be exeeuted, by physical force if necessary. A condition 
of the validity of legal norms is that they are, in general, by and large 
effective. A legal norm must contain a sanction; already the Romans, the 
greatest jurists of all times, stated that an obligation under the condition, 
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‘if you want to fulfill it,’’ “non est obligatio.” But the sanction must 
also be, where it should be applied, by and large effective. Mere paper 
rules are not rules of law. All this is true of primitive as well as of ad- 
vaneed legal orders. 

The goal for a better international law cannot be a ‘‘law without force,’’ 
but a law with less primitive sanctions. Whereas legal rules are preserip- 
tions, are on the normative level, the making of the law belongs to the 
realm of facts. Hence, such progressive development of international law 
cannot be brought about merely by further treaties; for such treaties would 
again be dependent, in the last analysis, on the voluntary co-operation of 
the contracting parties. Such development can only be brought abont by 
political action, changing the actual sociological conditions on which the 
present international community is based. In this sense Charles De 
Visscher has written that the progress of international organization depends 
on a change of the actual individualistic distribution of power. A more 
advanced international law must be based on the full recognition by states 
of the primacy of international law and on enforceable sanctions both for 
the maintenance of peace and security and for the enforcement of inter- 
national law in general by organs of the international community. Im this 
sense, M. Henri Spaak, Secretary General of NATO, wrote: 


. International organizations will only become fully effective, when 
it is understood that over and above the will of a nation there exists 
an international law, deriving its sanctions from the majority and to 
which all countries, large and small, must submit.® 


Professor Jennings stated: 


The only mechanism by which a viable international society of states 
can be created is through effective submission to a developing imterna- 
tional law, the sovereignties must recognize its supremacy.’ 


And Sir Hersh Lauterpacht holds: ‘‘It is only under the shelter and 
through such general organization, endowed with overriding and coercive 
power for creating, ascertaining and enforcing the law, that international 
law can overcome its present imperfection.’’ © 
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I. INTRODUCTION 


The Antaretie is no longer the virtual unknown of stovy and ke 
pueh it will undoubtedly remain a frontier—as much of Alaska h. 
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` th any matter in modern bureaueracy and research. This develop 
hy no means linplies the elimination or avoidance of intra-national d.s 
sen ov of mternational competitive power moves and misundcretar o: 
i: tae contrary. Yet it was not so many years ago that explcreito: 
tne [rigid contment began. 

Re-ords are scanty, controversial and constantly being revised, bit 
best indications to date are that the first landmg? on the meinlend 
contrasted with numerous islands-—was probably by United States sca 


Ceptiun John Davis, aboard the Cecilia on the morning of February 


Is2]1? Extensive charting of the often ice-bound and delusive o: 
-rnvos of islands and mainland eharacterized the remainder of the u 
tonti century.’ 


Adinal Jordi gs ore taken here as the valid point of departure imasmuae’) : . ‘ 


on by sighting alone would not convey even inchoate title. Sea discussio! o ° 


„at u R D, Harton, f'The ‘Ameriean’ Antaretie,’’ 50 AT... 297 599 (10585. 
At shiet i now Hughes Bay, Palmer Peninsula. U. S. Dept. of Diwc, í 
i? Geography, Geographie Names of Antarctica 12 (Washington, Jan, 1956 . 
Fir the purposes of this article, only the most generalized and aborevint.' «v 
© h rendeed. There are documents and an extensive literature for esel cous 


nor and position, See the national sections and the index in R. D. Hayion. Ni ti. 


Tuerests iu Anterctiea (Washington, annotated bibhography of 1,168 items, | 


a4 


> pr). Au exceptionally useful collection in English of the hasie elains ùi e 


¿ioni logies of Antarctie activities for each interested state are foum. in H. M. D ? 


S:rumiry of National Claims with Selected Documents (Washington, 1957, menus 
'.)3 these are reproduced (without the chronologies) in the appendix to L. M. Gi 
rt» Polor Regions in Their Relation to Human Affairs 36-54 (New Yerk, 

cone reeent chronologies of Antaretic expeditions, especially recommend! . 
Po ers, Chronological list of Antarctic Expeditions,’’ 9 Polar Reeord 97-13 


‘9-29 (Cambridge, Eng., May and Sept., 1958). See also R. A. Ske'ton, ‘‘Explo . -. 
aos XIV: The Polar Regions in the 19th Century,’’ 29 The Geographical M vz : 


187 210 (London, 1956-1957). Among recent works see H. E. Archdale, ‘Cleim 
tna Artarctie,’? Year Book of World Affairs 242-263 (London, 1958); W. H. C. Kn 


ny 


ap 


tetar tica: de Cesshiedenis van het Geheimzinnige Zuidland (Haarlem, 1958, 589 po 


T Mcinishki, Kim Ledenoto Surtse na Antarktika (Sophia, 1950, 225 pp.); R 


3 Seed dened 


3 


1¢ 


Ha 


350 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


Belgian interest dates from 1897-1899, when Lieutenant Adrien de 
Gerlache led a scientific party on the Belgica and, because they were 
frozen in, earned the distinction of the first scientific expedition to 
‘‘winter over.’?* The expeditions under Otto Nordenskjöld (Swedish) 
and Robert F. Scott (British) managed the first deliberate wintering over 
during the seasons of 1901 to 1904. Penetration into the vast and treacher- 
ous interior dates from English Lieutenant Ernest Shackleton’s abortive 
attempt to reach the Pole between 1907 and 1909. Ardently desirous of 
earning the title ‘‘Discoverer of the South Pole,’’ Captain Scott returned 
to the area in 1910. He reached his goal January 17, 1912, but Roald 
Amundsen, leading a Norwegian party, arrived there first, on December 
14, 1911. Scott, a tragic figure in Antarctic history perished with his 
men on the way back to his main base. 

There are many stirring sagas in the twentieth-century conquest of the 
last continent. In addition to continued whaling operations—especially 
by the Norwegians—England initiated her annual ‘‘Discovery Expedi- 
tions’’ in 1925 and undertook a number of Commonwealth research ex- 
plorations. American activities, after considerable work in the nineteenth 
century, were revived in 1928 by the first of the Byrd Expeditions and by 
sponsorship of Sir Hubert Wilkins, both pioneers of Antarctic flight.’ 

During the 1911-1912 season the Japanese carried out their one 
expedition prior to the International Geophysical Year (IGY).° Captain 
Alfred Ritscher led the famous German aerial mapping expedition of 
1938-1939 with the full expectation that as a result a formal German claim 
would be made.” The short-lived United States Antarctic Service oper- 
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Osbroeck, ‘‘L’Actualité des Questions Antarctiques et la Belgique,’’ 61 Bulletin de la 
Société Royale de Géographie d’Anvers 42-58 (Antwerp, 1946-1947). 

5 For the full story, see H. M. Dater, Aviation in the Antaretic (Washington, U. 8. 
Antarctic Projects Office, July, 1959, mimeo., 20 pp.). 

6 In the late 1930’s the Japanese press agitated for a Japanese claim; the Japanese 
Exploration Society urged likewise in 1939. Although Japan directed a diplomatic 
note to Chile in 1940 reserving all her rights (quoted in O. Pinochet de la Barra, La 
Antártida Chilena o Territorio Chileno Antartica 176-177 (Santiago, 1944)), no formal 
claim was ever asserted. Japan renounced ‘‘all claim to any right or title to or interest 
in connection with any part of the Antarctic area’’ in the Peace Treaty of 1951 (Art. 
2 e of Ch. II); for text of Japanese Peace Treaty, see 3 U. S. Treaties 3169; 46 
A.J.IL.L. Supp. 71 (1952). 

7A German ‘‘claim’’ has often been drawn as a truncated sector from 17° E. Long. 
to 5° W. Long. That general region now bears the name of New Schwabenland. None- 
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ated on a major scale from 1939 to 1941;® World War II caused abandon- 
ment of the Service, as it did the work of the Discovery Committee of the 
London Colonial Office. The first Argentine expedition, except for the 
annual relief voyages since 1904 to the meteorological station in the South 
Orkneys, took place in 1942. Britain’s important Falkland Islands De- 
pendencies Surveys began in 1943. The Chileans first put an expedition 
into the area in 1947. The French, who first discovered (among other 
things) the Adélie Coast in Captain D’Urville’s 1837-1840 voyage, did 
not revisit the same portions of Antarctica until 1950. 

The ‘‘Australasian Antarctic Expedition” of 1911-1914 brought the 
Australians as such into the picture for the first time. The New Zealanders 
appear in their own right with the British-Australian-New Zealand Ant- 
arctice Research Expedition of 1929-1931, although New Zealand had been 
used repeatedly as a point of departure and return for British and 
‘*foreign’’ sailings. Most of the early expenditure of treasure and effort 
was made possible by non-governmental funds. More recent trips to the 
South Polar Regions have tended to be more publicly than privately 
sponsored, including joint operations such as the Norwegian-British- 
Swedish program of 1949-1952.° 

The establishment of a number of national claims was perhaps the 
normal result of the additive effect of these efforts.° Of all the Powers 


theless, no official announcement was ever made. As a matter of postwar tact, Germany 
has refrained from re-entering the field, though many in Germany maintain a high level 
of interest in Polar problems in general and Antarctica in particular. It is not an- 
ticipated that there will be a revival of official German interest. However, for discussion 
of a projected expedition, ete., see E. M. Berger, ‘‘ Antarktis-Landnahme und Erfor- 
schung,’’ 27 Zeitschrift für Geopolitik 1-4 (Bad Godesberg, 1956). 

8 See 1 Dept. of State Bulletin (July, 1939). 

® Sweden was early in the running with the private expedition of 1901-1903 under 
Dr. Otto Nordenskjöld. Subsequent participation did not oecur, however, until the 
Norsk Polarinstitut’s joint expedition of 1949-1952. Sweden makes no claim and has 
displayed no intention to participate actively on any regular basis. 

10 Besides the territory deep behind Norway’s claim there is a major ‘‘sector’’ (Marie 
Byrd Land) which is not yet claimed, from 90° W. to 150° W. Long. between the 
Chilean and the New Zealand sectors. For analysis of the principles involved, see esp. 
G. A. Finch, ‘‘Sovereignty over Polar Areas,’’ in his Three Problems of International 
Law 34-42 (Havana, 1954); for the Soviet view, 8. V. Molodstov, Sovremennoe 
mezhdunarodno-pravovoe polozhenie Antarktiki (Moscow, 1954, 48 pp.) ; also other works 
cited in Hayton, National Interests in Antaretica, op. cit. note 3 above. It is no 
secret that states now claimants would be pleased if the United States would claim 
this portion, thereby at least tacitly recognizing the validity of the sector principle and, 
by implication, supporting the other claimants in their own sectors. Marie Byrd Land 
ig most difficult terrain to penetrate. Until 1960 no landing had been made on its 
coastline; several recent attempts by the United States had been defeated. The challenge 
of these only remaining unseen shores was heightened when it became known that the 
Soviet Union planned to accomplish the feat in the area of the Bellingshausen Sea. The 
U. S. icebreakers Glacier and Burton Island finally reached Thurston Peninsula (between 
the Seas of Amundsen and Bellingshausen) in February, 1960, after laboring through 
nearly a thousand miles of ice. Many new landfals and other important observations 
were recorded, including a virtually certain determination that Thurston is an island, not 
a peninsula. A group of scientists was disembarked. 
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persistently active, the United States is the only one not to make a formal 
claim. Except for the Palmer Peninsula area," these various political 
manifestations were effected with little direct friction with the activities or 
immediate interests of other states active in the Antarctic. Diplomatic 
and military temperatures were rising so rapidly in the ‘‘South American 
Quadrant’’ that Britain, Chile and Argentina found it expedient to arrive 
at an understanding, since renewed annually, barring (beyond normal 
relief and scientific activities) naval demonstrations and maneuvers below 
the 60th Parallel.” Competition had already driven these three claimants 
to maintain ‘‘continuous occupation” of a number of bases with military 
and some scientific personnel.*® In the absence of the political purpose it is 
doubtful whether so much energy and money would have been budgeted 
for permanent meteorological observatories and geographic and oceano- 
graphic investigations in Antarctica. 

The United States Department of State in 1948, realizing full well the 
drift toward conflict and duplication, took the diplomatie initiative and 
proposed, to seven countries concerned, talks on the desirability of calling 
a conference looking toward possible internationalization,.* The reaction 
of those solicited was, unfortunately, overwhelmingly against relinquish- 
ment of national claims, and the matter had to be dropped. At this time 
the Soviet Union came into the picture for the first time, demanding full 
participation in any Antarctic settlement; the Department of State had 
not included the U.S.S.R. in its list of interested states. At the diplomatic 
level, matters were then allowed to drift for several years, but the question 
was proposed by India for discussion at the United Nations.* 


11 The British claim includes all of the Argentine sector and all but the westernmost 
ten degrees of the Chilean sector. This is the only part of Antarctica where such a 
conflict of formal claims occurs. 

12 Text in Chile, Ministerio de Relaciones Exteriores, Memoria . . . 1949, p. 314; 31 
Dept. of State Bulletin 817 (1954). 

18 For a eritique of the three positions see Hayton, ‘‘Chile, Argentina and Great 
Britain in the Antarctic,’’ 1955-1957 Inter-American Juridical Yearbook 119-125 (Wash- 
ington, 1958); S. Zavatti, ‘‘L’Antartide; Aspetti generali e Questioni politiche,’’ 31 
L’Universo 645-659 (Florence, 1951); also the selected references in R. Hayton, 
‘¢‘Bibliografia sobre política y derecho en la Antartida,’’ 1 Revista Argentina de 
Politica 185-154 (Buenos Aires, 1958). 

1419 Dept. of State Bulletin 301 (1948). Approached were Argentina, Australia, 
Chile, France, New Zealand, Norway, and the U. K. 

15 U.N. Doc. A/3118/Add. 1, Sept. 13, 1956; U.N. Doe. A/3852, July 15, 1958 (with 
Explanatory Memorandum). See ‘‘Issues before the Eleventh General Assembly,’’ 
International Conciliation, No. 510, pp. 135-140 (Nov., 1956); Hayton, ‘*Polar Prob- 
lems and International Law,’’ 52 A.J.LL. 746-766, esp. 760 (1958). India has per- 
sistently manifested interest in Antarctica, pursuing a policy favoring United Nations 
treatment of the problems as a concern of the world at large. In addition, Brazil, 
Uruguay and Peru have speculated, mostly on an informal basis, about possible claims 
and have seemed at least to pine for participation in decisions about the Antarctic. 
In 1956 Uruguay officially named a ‘‘Comisién encargada de estudiar los derechos del 
Uruguay sobre la Antártida.’ On Peru, see G. Fernandez Puyé, ‘‘El problema 
antártico en el cuadrante sudamericano,’’ 14 Revista Peruana de Derecho Internacional 
929-249 (1954), and 15 ibid. 3-15 (1955). On Brazil see W. F. Bougas, ‘‘ Antartida,’’ 
Mensdrio de Cultura Militar (Rio de Janeiro, Jan—Feb., 1956); F. Lima, ‘‘Un pedazo 
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e notwation of the IGY program brought the Russians inte nc y 

‘tze ai: fact, and full seale. There was genuine concern that the me ° 
dice: us inter-nation rivalry of all time, the “Cold Wa,” night 
exicided to the South Pole. Not the least apprehensive were the Av. 
tralian; in whose sector claim the Soviet Union had been assicued ba.. 
sites aid IGY responsibilities..6 During this period govermmunis \ 
being ureed from many sides to take steps to assure national rights me- 
the sare time to preserve peace and freedom of inguiry in the Autores ¢ 
Tie IGY was a scientist-designed and directed program under the «°° 
‘ide standing’’ that all activities during the eighteen morths woul 
nou-pclitical, or ‘‘off the record,” so to speak, with respect to ‘e‘riter ©’ 
eriust® Nonetheless, some countries were visibly nervous and luuri < 
reivat ly that a final settlement of the political status of the area had t 
Leon reached prior to the widening of the field of participation to ine: 
tic chief of the Communist bloc. 

in Paris in June, 1957, continuation of the scientific work in Antay”. 
¿inr .he close of the IGY, had been proposed. After the Austré! < 
realized that the continued presence of the Russians In their sector v's 
# new fact of life, the position of the Commonwealth countries swiit ? 
to one of favoring such a proposal. The opportunity to have done sor 
thing ibout an Antarctic regime excluding the Soviets had elearly sewot, 
there was every indication that the Russians intended to stay, whol o>’ 
ervone else did or not. An extension of scientific co-operation fo: cr: 
jnove vear after the IGY was agreed upon by nearly all the IGY peri 
vants m Antarctica.® <A longer view of the situation seencd called iv 
The United States Department of State detailed officers to under: © 
serious and extended intra-governmental study of the problen of A rare 3 
n all its ramifications. The unashamed purpose was to aitem,“ co ¢4 > 


i la Ant&rtida pertenece 2l Brasil,’’ El Pais (Asunción, July 23, MƏ): dJ Pow s 
'*S5 o Brazil e 4 Russia têm direito a Antartica,’? O Globo 2 (Rio de Jar: cu, 
9, 1926); J. Ribeiro, ‘‘ Direitos do Brazil 4 Antártida,” Revista da Sem “s (PS 
fareiro, April 30, 1955). 

** Gould, op. cit. 21; J. Baar, ‘‘ Red Threat from Antarctica: U.S. aid Oh » N i 
ore Worried about Russian Bases Build-up and Submarine Missile Laun hing [vi Yi. 
53 Misiles and Rockets 15-16 (Washington, 1959). 

"7 Be, for example, the formal and informal remarks of John Haression, Jr, e 
D, Ne dle and Hayton on the panel, ‘‘ Legal Problems and the Politica Situauon w 
La ar Areas,’’? 1958 Proceedings, American Society of International Liw 155-13). 

t, 138-164, 166-174 (Washington, 1958). 

‘Tag IGY was carried out by a Special Committee (C.S.A.G.1.) of the Interret): 1 
Counce 1 of Seientifie Unions (1.C.S.U.). In many countries the scientific soeutis i) 
‘he academies aro wholly or in part government-controlled, but the emphasi« i 
© arly seientifie that the I.C.S.U. has been able to preserve a relatively irdeps no ~ 
‘ogouvernmental character. The Antaretie figured prominently m the p'oe.ivn 
Rezioual Conferences on the Antarctic for IGY purposes were held, startirg in is. 
"Cle Soviet Union sont a delegate and took a leading part from the beginning. 

39820 Walter Sullivan, ‘‘The International Geophysical Year,’’ Interra‘tonsl Dor 
ciation, No. 521, esp. pp. 318-326 (‘‘ Antaretica’’) (Jan. 1958); J. Honession, dr 
‘¢ \Antiretica: Current National Interests and Legal Realities,’? 1958 Proes 4 
Amer can Society of International Law 145-164. 
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the era of good feeling which had permeated the multi-national effort there 
during the IGY. 


Il. Tae WASHINGTON CONFERENCE ON ANTARCTICA 


Prior to the termination of the IGY at the end of 1958, there had been 
time for considerable discussion of the matter not only in the defense 
establishment, the State Department and in Congress but at National 
Seeurity Council and Operations Coordinating Board levels, much of it 
favoring the proclamation of a claim. In the spring of 1958, President 
Eisenhower revealed the national plan of action: 


The United States is dedicated to the principle that the vast un- 
inhabited wastes of Antarctica shall be used only for peaceful pur- 
poses. We do not want Antarctica to become an object of political 
conflict... . 

We propose that Antarctica shall be open to all nations to conduct 
scientific or other peaceful activities there. We also propose that 
joint administrative arrangements be worked out... .”° 


The occasion was the announcement that the United States had invited 
eleven other nations to an international conference." A long sequence 
of confidential talks continued in Washington during the next fifteen 
months. It was hoped agreement would be reached in time to allow a 
direct transition from the IGY to the new regime. But above and beyond 
the matters of time and place for the conference, there were very sub- 
stantive discussions about specific draft treaty language and attempts to 
secure firm agreement on points deemed critical by some of the participants. 
It was generally agreed that the calling of the actual conference should be 
delayed as long as necessary to achieve this private agreement before going 
publicly into an international meeting which might prove abortive and 
even heighten friction among the participants in the area. 

The Washington Conference on Antarctica was not called until nearly 
ten months after the IGY had officially terminated.” 


2038 Dept. of State Bulletin 910 (1958). 

21 Argentina, Australia, Belgium, Chile, France, Japan, New Zealand, Norway, the 
Union of South Africa, the Union of Soviet Socialist Republics and the United Kingdom, 
by diplomatie note dated May 2, 1958. 38 Dept. of State Bulletin 911-912 (1958). 
For discussion, see Jessup and Taubenfeld, Controls for Outer Space 172-174; Hayton, 
‘¢Polar Problems and International Law,’?’ loc. cit. 756-760. 

22 See Dept. of State Press Releases No. 713 (Oct. 9, 1959) and No. 719 (Oct. 13, 
1959), 41 Dept. of State Bulletin 650 (1959). An effort was made by the Soviet Union 
to broaden the conference; representation was actively sought by Poland. See the 
press release of the Polish Embassy in Washington, ‘‘Poland requests Participation in 
Antaretic Conference’? (with two-page background), April 3, 1959. For many years 
Poles have been interested in matters of the Arctic, particularly Svalbard. The 
Russians supported a Polish expedition to Antarctica in collaboration with the Soviet 
program, and plans were laid to turn over one base, in Bunger Oasis, completely to 
Poland. A Polish contingent actually initiated work during 1958-1959, but did not 
participate the second year. See the press release of the Polish Embassy in Wash- 
ington ‘Poland to Send Second Research Expedition to Antaretica,’’ Oct. 16, 1959. 
Funds have been earmarked for a Polish party in the 1960-1961 season. It is too 
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thiugh the actual deliberations of the Washington Conference ou Pe 
Atere ic were held behind closed doors, the publie statements of the ins 
Vinal ‘epresentatives at the opening sessions are clearly indicative of ihc 
atiitiudes and principal concerns of the nations participating. After “I. 
formal remarks of Seeretary of State Christian Herter—in which no ri 
vion of “nited States rights was made ““—individual delegates sooke. To | 
sure, €veryoue was in favor of peaceful scientific co-operation, but varior 
aiensit es of feelings as well as ‘‘expectations’’ were revealed. 

The € hairman of the Argentine Delegation, Ambassador Adolfo Seilis 
gh r stummarizne his country’s record, observed that it could “be 
suvprise to no one that Antarctica has taken root and established a. 
ov aron ss m the soul of the Argentine Nation.’’ He obviously was v orin 
ah out how far his colleagues might attempt to go, and took the opportun ‘ 
‘Oo wak ¢lear that 


Ths Conference ... has not been convened to institute régimes o 
io -reate structures. It is not its mission to change or alter any 
thing.” 


A co trasting, yet conciliatory, note was struck by the representative o`’ 


the United Kingdom, Sir Esler Dening. He emphasized that “as las. 
ègo as 1948 [Her Majesty’s Government] indicated their -eadmess 19 
eecept proposals put forward by the United States Government Jor a: 
:niernational regime in the Antarctic.” Ile observed that it 


was originally the view of the United Kingdom that some organ zatim 
ves.ed with more effective and comprehensive powers than thet wH iv. 
is now contemplated, would have been desirable, but in defeveuce iv: 
the views of others we are prepared to subscribe to a less ‘ar-reecnini 
sehcme in the interests of general agreement. We feel, however. thx’ 
the Treaty arrangements should be made as effective as cx. :¢ 
for if too many matters are left undecided they can give rise to subse 
que it disputes which may prejudice the international harmony `w 
are all anxious to promote. We therefore believe that the Tren: 
should include firm provisions for such matters as jurisdiction ¿vi 
disz utes between the parties. We should also regard the Treaty > 
unsatisfactory if it failed to set up some form of continuing ovseanise 
t'on to promote its aims. 


Ie also explained for the benefit of other states, which might ‘‘eucstcr 
‘ne riel’ of any single group of countries even to give the appearance oi 


- = -= — mw e — — 





carly to c 'aluate the long-run rôle of Poland in Antarctica, but see the works of Jo 
VMachou.sk., including Antarktyka (Warsaw, 3rd ed., 1959, 304 pp.; on elaim4, son 
4) 1.53; Adobywey Bialego Ladu, Historia wypraw i odkryć antarktyeznveh (Weis" 
1959, “95 pp.); ‘fProblem Antarktyki,’’ Sprawy Miedzynarodowe, No. 25 (Warsaw 
933): Atok Nauki na Biegun Poludniowy,’’ Problemy No. 1 (Warsaw, 1950; c's, 
i. ‘Sierza ek, ‘‘ Roszczenia Panstw do obszarów Antarktydy,’’ 3 Gospodarka Morska 
Danzig, 1950). 

Italy hrs also talked about launching an Antarctic program. 

23 Dept. of State Press Release, No. 723 (Oct. 15, 1959); 41 Dept. of State Tuli 
OM (1959). 

“t Co ife-enee on Antarctica (Washington), Doe. No. 13, pp. 1-2 (Oct. 15, 1959, 


moo. , 
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legislating on a matter of worldwide concern,” that the ‘‘Treaty is, in 
fact, to be almost entirely a self-denying ordinance on the part of the 
signatories, who will derive from it virtually no privileges but only obli- 
gations.’’ 75 

The Minister of External Affairs for the Union of South Africa, Eric 
H. Louw, remarked that his government had 


long felt the need for an international cooperative approach to the 
‘‘question-mark’’ of Antarctica, in order that this continent may be 
divorced from the discord and national rivalries whieh so often have 
bedevilled cooperation among nations in other parts of the world. 


Because of difficulties that face small countries in attempting such a ‘‘com- 
plicated and costly enterprise’’ as Antarctic expeditions, the several ‘‘im- 
aginative and ambitious plans for independent South African Expeditions 
to Antarctica could not be realised,’’ thus ‘‘South Africa’s manifestation 
of interest in Antarctic research has in the past taken the form of the 
contribution of men and money to the undertakings of other countries.’’ 78 

The French representative, Ambassador Pierre Charpentier, agreed ‘‘that 
controlled military neutralization of the Antarctic should be instituted in 
the form of a convention and should be the subject of solemn commitments 
on the part of all interested governments.” He found that ‘‘The Antarctic 
portion of the work of the International Geophysical Year was carried out 
in an atmosphere of understanding and harmony, untroubled by any 
rivalry.’’ 27 

The Japanese Ambassador to the United States, Koichiro <Asakai, 
his country’s delegate, paid ‘‘high tribute to the members of the preliminary 
conference,’’ as did a number of other delegates. The Ambassador empha- 
sized that 


The treaty we have in mind has as its main purpose to provide a legal 
basis for the existing structure of international cooperation... . 
[I]t is essential that we keep the Treaty open for accession by all 
countries which have a bona fide interest in Antarctica and which are 
willing to subseribe to the conditions of our Treaty. 


He called attention to the ‘‘entirely novel elements’’ involved for the 
‘existing principles of international law.” He found 


The freezing of territorial claims ... the complex composition of 
Antaretica, the nonmilitarization of Antarctica and observation and 
inspection for that purpose, criminal and civil jurisdiction in Ant- 
arctica . . . among the questions difficult of regulation on the basis 
of the concepts of international law we now know. 


25 Ibid., Doe. 15, pp. 1, 3-4 (Oet. 15, 1959, mimeo.). 

26 Ibid., Doc. 5, pp. 1, 4-5 (Oct. 15, 1959, mimeo.). Only the need for meteoro- 
logical observation has managed to bring the Union to engage in any actual work, and 
this has been limited to sub-Antarctic islands. See R. Teague, ‘‘ Behind Rhodes’ Back. 
South Africa lags behind in new world race to exploit the wealth of Antarctie’s lost 
eontinent,’’? 7 Libertas 22-27 (Johannesburg, 1947); G. C. L. Bertram, ‘‘ Antarctic 
Prospect,” 33 International Affairs 143-153 (1957). 

27 Conference on Antartica (Washington), Doc. 12, pp. 1-2 (Oet. 15, 1959, mimeo.). 
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Keo: iis, he hoped the conference would ‘conclude such a treaty asoy’ 
it the ‘uture be a model of international cooperation in other fields or z> 


` 


tivity. ree 
‘sue Ambassador of Norway expressed his government's ‘adherent 


tle saie principles which the United States had outlined. As an ç: 


ample of post-IGY co-operation the Norwegian representative cite. 1 
eovern nent 's ofier ‘‘to lend [Norway Station in Queen Mawl Len] 
te the Union of South Africa and negotiations are taking olaes te 4h 
COrTNe TO 

Ce Tieht Honorable R. G. Casey, Australian Minister ror Ext : 
A vrs confessed that 


wen informal negotiations were first begun over a year zo.. 
the Australian Government was not optimistic. ... These count) 


are very diverse in their own national baekgrounds and in the pa . 


nave tended to follow their own different courses In the Aniars:! 
In fact, in some cases there have been direct conflicts of naticna! i 
terest. It seemed unlikely therefore that sufficient common evoun 
could be found to provide the basis for an Antarctic Treaty. 


ITs opined that “if all the informal understandings arrived ai in +) 
Wovkine Group are upheld by the delegations to this Conference, tae ss: 


«a 


vesin] conclusion of the Treaty is assured.’’ Ie stressed that ‘Sno dispui ` 


of copy kind shall be allowed to disturb the pax Antarctica,” and rceogusze 


‘hat *‘countries who have not made claims are entitled to mainta:r ~o’ 
th | own position should not be worsened under the Treaty.” Orc c” 
th tretty’s primary objectives, he said, ‘‘must be to eliminate susote er: 


in the Antarctic.” He also wanted to make it clear that 


“hore is nothing exclusive about the proposed Treaty. Th» tw. 
countries gathered at this conference are the ones with direct interes 
cene responsibilities in the area and it is right and proper tnat the 
shoald have the task of drawing up a treaty for the area.*? 

The lead Soviet delegate, Mr. Vasili Y. Kuznetsov, made the obser’ 
tion that ‘At present when we stand on the threshold of man’s pere ratio 
‘ito outer space we still have considerable gaps in our knowledge ekti 
ihe uature of our planet,” and that Soviet scientists in Antarctica w. 
werk ne under unusually difficult conditions, which were to a certai: (^ 
‘r+ sin ilar to those expected in outer space... .’’ He noted tha: 


‘he Soviet Government has always proceeded from the premise tia 
it is expedient to settle the question of the régime for Antarctiva on o 


international basis. ... The participation of the greatest poss.bt- 


rumber of states in the Treaty under consideration would coutribrt 
to ‘ts effectiveness. 


and 
Realizing the complex and delicate character of the territorial meh 
lem; in Antarctica, the Soviet Union supports the agreement or tii 


2: Ibid., Doc. 7, pp. 1-3 (Oct. 15, 1959, mimeo.). 
“' Thid.. Dee. 9, p. 2 (Oct. 15, 1959, mimeo.). 
In d. Doe. 11, pp. 1-38, 5-6 (Oct. 15, 1959, mimeo.). 
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question [for a freezing of the status quo] arrived at in the course 

of the preliminary negotiations. .. .* 
The conference organized itself into two working groups. Committee 
I dealt with scientific matters; Committee II, with legal and political 
subjects. The final treaty of fourteen articles and indefinite duration 
was signed in Washington with appropriate ceremony on December 1, 


1959. An area as large as Europe and the United States combined was 
pledged to peaceful purposes; a precedent-setting agreement on unlimited, 
inspection was attaimed ; nuclear explosions in the area were prohibited. 

a gk E a ee Ne ee 


III. Provisions oF THE TREATY 





The preamble embodies the basic principles which had motivated the 
conference, namely, the value of ‘‘scientific investigation in Antarctica,’’ 
the importance to all mankind of a ‘‘firm foundation for the continuation 
and development of such cooperation,’’ and the need for ‘‘a treaty en- 
suring the use of Antarctica for peaceful purposes only.’’ 

The treaty starts off in Article I, paragraph 1, with a flat statement: 
‘“‘ Antarctica shall be used for peaceful purposes only.” Among things 
prohibited are 


any measures of a military nature, such as the establishment of mili- 
tary bases and fortifications, the carrying out of military maneuvers, 
as well as the testing of any type of weapons. 


For several of the signatories this is truly a self-denying ordinance of the 
first category. But, quite realistically, paragraph 2 allows ‘‘the use of 
military personnel or equipment for scientific research or for any other 
peaceful purpose.’’ It is almost safe to say that modern scientific pro- 
grams cannot, or, at least, will not be mounted in Antarctica without the 
logistical support of the sponsoring country’s standing military establish- 
ment. For sheer vessel, aircraft and vehicular capability, as well as 
trained manpower, the requirements of continental penetration and sus- 
tained research would be almost impossible to amass or to finance on a 
strictly private basis. Even in the past, financing was the major prob- 
lem; private funds alone never really were sufficient. 


81 Ibid., Doc. 10, pp. 1, 3-4 (Oct. 15, 1959, mimeo.). 

32 Also established were Credentials, Drafting and Style Committees. Herman 
Phieger, head of the U. S. Delegation, was elected Chairman of the Conference. Am- 
bassador Paul C. Daniels then took his place as U. S. delegate; George H. Owen 
(Director of the Antarctie Staff, Dept. of State), alternate. For available details of 
participation, organization and progress of the meetings, see Final Act, Dee. 1, 1959, 
reprinted below, pp. 476-483; Provisional List of Participants, Conference on Antarctica, 
Doe. No. 3 (Oct. 13, 1959), and ibid., press releases No. 1 (Oct. 16, 1959), No. 2 (Oct. 
20, 1959), and No. 3 (Oct. 23, 1959); 41 Dept. of State Bulletin 650-651, 912-914 
(1959). 

83 Conference on Antarctica, The Antarctic Treaty (Dec. 1, 1959, 52 unnumbered 
pages, in English, French, Russian and Spanish, mimeo.). To date (Feb. 1, 1960), 
no ratifications had been deposited. 41 Dept. of State Bulletin 914-917 (Dec. 21, 
1959); Final Act, ibid. 912-914. The English text is reproduced below in this JOUR- 
NAL, pp. 477-483. See W. Sullivan, ‘‘12 Nations to Sign Polar Pact Today,’’ New York 
Times, Dec. 1, 1959, and ‘‘ The Spirit of Antarctica,’’ ibid., Dec. 4, 1959. 
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“or edom of scientific investigation in Antarctica and cooperreix 
covird that end... shall continue ...’’ declares the second artie > 
Promo’ion of such co-operation is then detailed, including the exchange s” 
‘anor nation regarding plans for scientific programs” “to permit me 
muti cconomy and efficiency of operations.’’ Scientific personnel are 
be exchanged between expeditions and stations. Antarctica’s scien‘ « 
dato suall be ‘‘exchanged and made freely available’’; “cooperative woi . 
ing re ations are encouraged with the appropriate Specialized Agencks | 
tae United Nations and other international organizations.’ (Ariicie li. 

Following the questionable but now common practice of writing si, | 
inv exclusion articles, Article IV proclaims that 


Nothing contained in the present Treaty shall be interpreted os: 


(a) a renunciation by any Contracting Party of previously as’ | 
r:ghts of or claims to territorial sovereignty in Antarctica; 

(b) a renunciation or diminution by any Contracting Party o'e v 
basis of claim to territorial sovereignty in Antarctica whick it iw v 
have whether as a result of its activities or those of its nationals . 

O° otherwise ; 

(e) prejudicing the position of any Contracting Party as ceva 
its recognition or non-recognition of any other State's rignt of or 
caim or basis of claim to territorial sovereignty m Antaretk a. 


It remains to be seen whether such ‘‘sterilizing’’ language--espewally, at 
nere, when it has to be all things to all nations—can in fact susperd 2: 
nona and international animation and completely protect ine pers: 
against the normal legal implications of major shifts in intermaiiunal ct: 
tudes and Antarctic history. Nevertheless, the drafters of the asre.u ‘ii 
need to be congratulated on the formulation of this element of the treriy 
for if was, without the slightest doubt, absolutely essential to a sueerss”u 
conelision of the agreement. This status quo coneept is carried to st: 
locieal conclusion : 


No acts or activities taking place while the present Treaty is on fi ve 
‘hall constitute a basis for asserting, supporting or denying a euu 
to territorial sovereignty in Antarctica or create any rights oF .ov 
erelgnty in Antarctica. No new claim, or enlargement of an etis et 
laim ... shall be asserted while the present Treaty is in fore: + 


Aly ‘‘nuclear explosions in Antarctica and the disposal there of we: 
vetive waste . . .? are prohibited.™ 
Fır the purposes of the treaty, Antarctica is defined as ‘‘the area Sout 


of 60° Latitude, including all ice shelves... .’’ The rights of any sial 


‘Sart. IV, par. 2. For an anticipatory discussion of this basie proposal vo <f> 


‘re zing’? of the legal status quo, see comments by A. F. Niedle on ‘‘Legnl Probie 
‘td ihe Political Situation in the Polar Areas,’’ loc. cit. 168-169. It should be iyi 
mind that the gcentleman’s agreement allowing no political gains lapsed with the 1G’ 
Tron Jan. 1, 1949, until such time as the treaty enters into force, the activities of © < 
Powers in Antarctica, including the U.S.S.R., receive ‘‘full credit’’ for claims purpo.s . 
u: rring some intervening accord or disavowal to the contrary. 

oo Art. V, par. 1. Par. 2 provides that, should general international sgrceemert. 
cine uded on the use of nuclear energy, this provision may, under certain conrlitio ts, 
sape sedel. 


360 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 54 


under international law to the use of the high seas within that area are, 
however, expressly protected by another ‘‘nothing in the present Treaty”? 
clause, in Article VI. It is to be noted that the treaty does not speak 
merely of terra firma. Indeed, the signatories have taken a stand on 
the old question of the territorial or marine nature of permanent ice 
formations. By implication pack-ice, fast ice and floating ice ‘‘islands’’ 
separated from mainland attachment are not assimilated to the status of 
territory, no matter how impressive their dimensions.*¢ 

A most significant novelty from the point of view of the student of 
international law is embodied in the treaty’s formula for inspection. Each 
contracting party, except an acceding state not generally active in the 
area,*? is entitled to ‘‘designate observers to carry out’’ inspections. Such 
observers ‘‘shall be nationals of the Contracting Parties which designate 
them.” The only qualification to this right is a procedural one. The 
names of observers must ‘‘be communicated to every other Contracting 
Party having the right to designate observers. ...’’3% Each observer 
‘‘shall have complete freedom of access at any time to any or all areas 
of Antaretica’’ (Article VII, paragraph 2). This unlimited inspection 
principle is spelled out further in Article VII, paragraph 3: 


All areas of Antarctica, including all stations, installations and 
equipment within those areas, and all ships and aircraft at points of 


36 Shelf ice extends seaward, providing a thick and semi-permanent surface continuous 
from the mainland, partly touching bottom and partly afloat. There is now a more 
novel problem. Most of West Antarctica’s land is mountain-top ‘‘islands’’ in a ‘‘sea of 
ice.’’ A broad below-sea-level channel (frozen solid) extends from the Ross Sea to the 
Bellingshausen Sea. It has not been determined finally whether there is such a connec- 
tion between the Ross Sea and the Weddell Sea (via the Filehner ice shelf), but it is now 
known that any such trough would be limited to a narrow passage close along the 
Antarctic Horst, if it exists at all. Indications are that there probably is a narrow ridge 
joining Palmer Peninsula (through the Sentinel Mountains) to the Horlick Mountains, 
the Queen Maud Range and East Antarctica. For textual and graphic representation of 
this important new evidence, see C. R. Bentley, A. P. Crary, N. A. Ostenso and E. C. 
Thiel, ‘‘ Structure of West Antarctica,’’ 131 Science 131-136 (Jan. 15, 1960), and sources 
there cited; also House Committee on Appropriations (Subeommittee on Independent 
Offices), National Science Foundation. National Academy of Sciences, Hearings .. . 
Report on the International Geophysical Year 39-45, 53, 60, 97-98 (Feb., 1959). A 
more or less land-locked ice-cap in firm union with the bedrock beneath is, because of its 
origin, probably made up chiefly of frozen fresh water, or compressed and transformed 
snow, not frozen salt water. For all practical purposes it is as perpetually solid as the 
land it binds together and ‘‘sits on.’’ What industries or actions of the high seas 
can be exercised on and in such a medium? Whether certain portions of Antarctica are 
shown to be only islands bound together by solid ice or land depressed by the great 
weight of the ice, it would seem proper to modify the concept of territory to accom- 
modate such ‘‘ glacies firma.’’ 

37 That is, one that does not demonstrate ‘‘its interest ... by conducting substantial 
scientific research activity there, such as the establishment of a scientific station or the 
despatch of.a scientific expedition.’’ Art. IX, par. 2. This manner of designating 
privileged status for the original signatories and acceding states with real Antarctic 
programs appears throughout the treaty. As a convenience members of this ‘‘ govern- 
ing group’’ are hereinafter referred to as ‘‘original and active’’ parties. 

38 Art. VII, par. 1. Similarly, termination of observers’ appointments must be com- 
municated. 
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tis hareing or embarking cargoes or personnel in Anterctiea, sı. 
© sper at all times to inspeetion by any observers designated ii ¢ 
cor lance with Paragraph 1 of this Article. 
Also a thorized is aerial observation ‘‘at any time over any or all arecs ` 
oy tLe ame parties (Article VII, paragraph 4). The particmatrig state. 
pre col.mitted to giving advance notice to all contracting parties of a. 
exnedit ons,? of all stations occupied, and ‘‘any military oersonize « 
ccuipm ut intended to be introduced ... into Antarctica... .’'*° 

[L at haportaut legal delineation, Article VILI makes the ote! > 
dissent ted observers, the scientific personnel exchanged, and members © 
‘+ oaas of such persons ‘‘subject only to the jurisdiction of the Corect 
us ?a'ty of which they are nationals... ° This applies “in respect 
a. Lets or omissions occurring while they are in Antarctica for the purpe 
o .xervising their functions,” and constitutes the treaty’s major iufri s > 
a ct cu the ‘‘sovercignty’’ of the nations with fully-developed territor >’ 
canas on the area. This proviso, akin to the early extraterritoria:. 
coucep for diplomatie envoys, does not allude to any inviolability 
“comi ile” or other property, but such extensions might very wel aevel 
over a period of time in Antarctic inspection practice. 

The law of the nation sending the observer or scientist thus penctrais. 
lito g-ographieal areas in which otherwise jurisdiction may, in principi- 
at least, be exercised by another sovereign, the claimant. Such extersic :. 
csi. ci lly of exclusive jurisdiction, would certainly be contesied tit 
Jv. tr aty circumstances. Inasmuch as, with respect to observers ai ler < 
tie ‘host state™` has no voice whatsoever in the designation of tie bo e 
{cicry of such absolute extraterritoriality, there would appear to be to 
cnpor‘unity here for the operation even of a persona non grata proeeeat &, 
cither before or after the inspector has been received. Essential to <-> 
con.pl-tely decentralized inspection procedure, this article of jurisd.ct 5.1 
is the strongest concrete stipulation in the entire agreement. It rept 
‘ants a real concession from the Latin American and Soviet positic.:. 
aarticularly. 

as bases become larger and programs more and more elalo ‘ate, 
-ze cf scientific and observer staffs should show a tendency to Ine ~ 
“ores pondingly, At that time it may become desirable to establish +11: 
water) of eonsular courts, Other new situations may arise. Quite mii 

aby the treaty could not contemplate, for example, the disposition oi 
ox-haneed scientist or an observer who seeks to divest himself of Iisi x’ 
© reltoriality and to acquire, as a refugee, his host nation’s L gal protect . 3 


n~ 


‘I ehiding those merely proceeding from a signatory’s territory and wet 7: 

.‘.d in or sponsored by it or its nationals. 

“9 Art. VII, par. 5. Merely as an accounting procedure, this obligation will so 
cay hands busy in national institutes, foreign offices and navy departments. Not . 1, 
ust one’s own data be compiled and transmitted on a timely basis, but the ma-' o 
inforriation reecived from other countries must be sifted, evaluated and dissemi: i.c 
fuech information of this sort is oxchanged today, chiefly on an informal bes o iis 
<fton only when it iy asked for, but the treaty would institutionalize these exits wa 
“nd step up volume considerably. 
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Such an incident, should it occur, would constitute a new problem or poiut 
of friction created by the very treaty designed to guarantee harmony.*! 

Finally, it is stated rather vaguely that this special extraterritoriality 
is ‘‘ without prejudice to the respective positions of the Contracting Parties 
relating to jurisdiction over all other persons in Antarctica. . . .’’*? This 
language of general reservation is employed in order to accommodate 
various views. Non-claimants do not recognize the authority of, say, 
Argentina to exercise a police power over their citizens when they are in 
the so-ealled Argentine sector. In this case, neither would two other claim- 
ant states, Chile and Great Britain. The principle of the retention of 
exclusive national jurisdiction over one’s own nationals wherever they may 
be in what is regarded as terra nullius is as appropriate for non-claimant 
states as the principle of territorial sovereignty is for claimants. But 
such opposed views present certain very real problems, for which vague 
provisos cannot pretend to provide solutions. The commander of an air- 
craft or base, or the leader of a trail party of a non-claimant state, for 
example, must have authority to direct the activities and provide for the 
safety of the personnel, even when there are included a number of foreign 
visitors or attached scientists whose governments disapprove of his project 
or his methods. The ‘‘visitors’’? may even be in their own ‘‘territory.’’ 
The treaty itself acknowledges the likelihood of diffieulty by the inclusion 
of a separate paragraph on what to do ‘‘in any ease of dispute with regard 
to the exercise of jurisdiction.” Pending the elaboration of more specific 
policy, the contracting parties are pledged ‘‘to consult together’’ immedi- 
ately in an attempt to reach an acceptable solution (Article VIII, para- 
graph 2). 

The closest the treaty comes to creating any administrative machinery 
for the handling of Antarctic matters is in the provision for periodic 
meetings. The original signers agree to meet at Canberra, Australia, 
within two months after the treaty comes into force. Subsequently they 
shall meet 


at suitable intervals and places, for the purpose of exchanging informa- 
tion, consulting together on matters of common interest pertaining to 
Antarctica, and formulating and considering, and recommending to 
their Governments, measures in furtherance of the principles and 
objectives of the Treaty... .*8 


41 Of course, political refugees are possible in Antarctica without the treaty, but at 
present the amount of personnel interchange is very slight. Some interesting growth 
in municipal law may result from the inspection and exchange parties. The leader 
of any scientific group or observer party will need authority to settle at least minor 
disputes among his subordinates; there is always the additional possibility of criminal 
or civil altercations involving a member (or members) of a country’s scientific team 
and the same country’s observer team. Of course, incidents can arise between the 
members of scientific or observer teams from two different countries while they are 
within the area claimed by a third state. It is not clear what part, if any, the 
claimant Power would have in such a matter. 

42 Art. VIII, par. 1. Emphasis added. 

43 Art. IX, par. 1. Emphasis added. No specific procedure is given for the calling 
of either regular or emergency meetings. The conference recommended that the gov- 
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An enumeration of such ‘‘measures,’’ not designed to be all-inclusive, is 
provided. In addition to matters of peaceful purposes in general and 
aids to scientific research and co-operation, the ‘‘facilitation of the exercise 
of the rights of inspection” is listed, as are ‘‘questions relating to the 
exercise of jurisdiction’’ and the ‘‘preservation and conservation of living 
resources.’ ** States acceding to the treaty are entitled to participate 
in these meetings—apparently even the first one at Canberra—but only as 
long as they remain ‘‘active.’’*® Failure on the part of any of the original 
signatories to sustain concrete scientific or other activity in the Antarctic 
does not disqualify them from these meetings. 

It is assumed that there will be observer reports. It is apparently antici- 
pated further that there will be a person designated on a continuing basis 
as the “‘representative’’ of each of the ‘‘original and active’’ states—or at 
least that there will be an ‘‘office’’ of such a representative—in order 
that reports can be “‘transmitted to the representatives.” 4€ For some 
countries this may result in reorganization along more permanent and 
centralized lines of their means of treating South Polar matters internally.*? 

Two or more members which dispute the ‘‘interpretation or applica- 
tion”? of the agreement are merely obliged to ‘‘consult among themselves 
with a view to having the dispute resolved’’ by the usual wide choice of 
peaceful procedures ‘‘of their own choice.’’*® Here, for many, will be 
found the chief disappointment of the Antarctic settlement. Disputes 
not settled by these traditional means (always available to any nation) 
are to be referred to the International Court of Justice, but there is not a 
shred of compulsory jurisdiction. A dispute cannot be taken to the Court 
without ‘‘the consent, in each ease, of all parties to the dispute.’’*® As a 


ernments have representatives meet in Washington two months after the signing and 
thereafter as convenient, pending the entry into force of the treaty. These consultations 
were to recommend desirable interim arrangements. Final Act, loc. cit, 6th par. In 
other words, instead of merely awaiting the ratification, the ‘‘meetings’’ provided for 
in Art. IX are to be initiated on an extra-treaty basis, really carrying right on almost 
where the Washington Conference and its preliminary talks left off. 

44 Art. IX, par. la-lf. 45 Art. IX, par. 2. See note 37 above. 

46 Art. IX, par. 3. Otherwise, following the wording literally, reports could be sent 
only during the formal meetings. 

47 In the U.S. efforts continue for the establishment of senior institutions. See the 
‘í Rivers Bill’? (H. R. 8480, 86th Cong., 1st Sess., July 30, 1959, or the identical H. R. 
8481), and in the Senate, the Richard E. Byrd Antarctic Commission Bill (8.764, 86th 
Cong., 1st Sess., Jan. 29, 1959). Hearings have not yet been held. See also ‘‘ Antarctica 
is Important to the United States and the World,’’ extension of remarks of Senator 
R. W. Yarborough, with opinions and essay of R. Hayton, in 105 Cong. Ree. A 4810- 
A 4811 (June 5, 1959). The Deputy U. S. Antarctic Projects Officer, James E. Mooney, 
is active in the advancement of such legislation for the balancing of governmental and 
independent interests—scientific, logistical and security. 

48 Art. XI, par. 1. How can a regional treaty make peaceful settlement generally 
any more of an obligation than it is already under Art. 2, par. 3, and other provisions 
of the Charter of the United Nations? 

49 Art. XJ, par. 2.. The efforts of some countries, including the United States and 
Great Britain, to secure some compulsory jurisdiction were completely unsuccessful. 
In line with previous well-known positions, the Soviet Union and the Latin American 
countries were unwilling to accept obligatory adjudication of disputes. 
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matter of fact, for disputes relating to the Antarctic, this proviso would 
operate to remove any general obligation to adjudicate previously assumed 
by any of the contracting parties vis-d-vis one another. Moreover, the 
comparative terminology and binding force of declarations under Article 
36, paragraph 2, of the Statute of the World Court and that of this portion 
of the Antarctic pact could conceivably allow a state to avoid litigation 
that would not have been avoidable, in good conscience, in the absence of 
the treaty. 

The vital decision-making formula is embodied in paragraph 4 of Article 
TX. ‘‘Measures’’ recommended by the meetings ‘‘shall become effective 
when approved by all the Contracting Parties . . . entitled to participate 
in the meetings held to consider those measures.” (Emphasis added.) 
This unanimity stipulation obviously grants a veto to every party except 
those acceding without becoming ‘‘active.’’ The outlook for expeditious 
agreement is thus rather bleak on anything but the most innocuous 
matters. The meeting itself only proposes; that is, it can only take a 
decision to recommend.®® It is then up to each individual government 
subsequently to demonstrate approval in its own fashion, if it wishes. 

Clearly the treaty could not have been brought to signature without 
such a preservation of ‘‘negative sovereignty’’ for some of the conference 
members. Perhaps ratification can be secured—where national pride is at 
stake—only if assurances can be given that every implementation measure 
must have the approval of one’s own government. 

In short, the crucial processes of disputes-settlement and decision- 
making provided by the treaty are very weak, permissive, and add little, 
if anything, to the present opportunities and obligations of the nations 
involved. Indeed, the unanimity requirement would be crippling if its 
procedure had to be followed for anything but the most extraordinary 
or fundamental matters. Consequently, a saving clause has been written 
in to prevent a ‘‘veto’’ posture or inaction on the part of one or more 
states from blocking unilateral, bilateral or multilateral action in the 
exercise of ‘‘any or all of the rights established in the present Treaty.” 
These can be exercised ‘‘as from the date of entry into force of the Treaty 
whether or not any measures facilitating the exercise of such rights have 
been proposed, considered or approved....’’* That is to say, the 
right to mspect, and to conduct scientific programs anywhere and at any 
time and, among those Powers desirous of such co-operation, to exchange 
personnel, data and plans, is directly conferred and not dependent upon 
favorable action by the meeting plus the cumbersome concurrence by each 
government. 

Only the ‘‘original and active” parties have any say in, additionally, 
the ordinary amendment procedure of this document.®® States members 

50 For the meeting itself, there is no reference to any formula for taking a decision 
to recommend ‘‘measures’’ or, for that matter, to dispose of any other business. 

51 Art. IX, par. 5. Automatic performance of the duties imposed by the treaty is not 
singled out for special mention, although the exercise of rights is often dependent upon 


observance of obligations by others. 
52 Art. XII, par. 1 a. Unanimous approval of this group is required. 
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wt) pact by av-cssion, that have not qualified for represesiat i i. 
nei nes of the governing states of the Antarctic, are not reprent u i; 
cuy stage? This restriction may make some otherwise interested state 
e uctait to adhere. On the other hand, it is understandasle irt < 
dieectl, interested states would not wish to see amendinents held wp 
cause inactive parties were not willing, for whatever reason to take a 
ofthe action. 

‘le »peration of the entire arrangement, after thirty years in ios. 
nev be reviewed by a conference of all the parties to the t aiy t Mod: 
cti (ly or amendments approved at the review conference by a stu, 4. 
veion, ticluding a majority of the ‘‘original and active’ members, 
si .ilt‘ed to the governments of the ‘‘original and active’’ pertivs ' 
il- sane unanimous ratification required for ordinary amendments (Ar! 
X'i, paragraph 2 a and b). The purpose of this deliberately unusual 
a ovacd, amendment procedure is to allow withdrawal from the tr.’ 
be enay party if an amendment or modification proposed by this majco. 
is not in force within two years after its formal communication to i' 
parties > It was felt that if a majority wanted changes aud cou! os 
sceure them after thirty years, the Antarctic settlement would have prow. 
uasatisfactory and should be dissolved. This was the formula arrived <’. 
ir real ty, to terminate the agreement, if at any time after t-urty vess 
majority, especially of the ‘‘original and active’’ group, :s dissatisfied. 

Men bership is, in @ very narrow way, restricted. All United Naco s 
A. nibcrs and other states ‘‘invited’’ may become parties. The counser +) 
al the ‘original and active’? members is required for a state to bo 13 
vied» Article XII, paragraph 1). A number of states are not Men'»x 
o. the United Nations, for example, Switzerland and Korea, even “O> 
Mongolia”; but the two Germanies are the only states likely to be atrvectod 
by this limitation. Any one of the ‘‘original and active’’ parties cor 
prevert the West German Federal Republie or East Germany from i> 
coming a party--and perhaps thereby from participating at al ©: 
activites in Antarctica. It must be assumed that the German g ow) ` 
\as wnat prompted the negotiators to place a limitation of this kia | 
{ie decunent, 


Try will not be bound against their will, however, since the contractunl st: i- 
s “la party is automatically discontinued if that state’s ratification of any eppio. | 
cainpge is not deposited within 2 years after the change comes into forec. Ait A 
yor. 1 3. Although Art. XII, par. 1 a does not delay or qualify the ent y inte 
tors of an amendment, subpar. b operates to release such ‘‘unwilling’’? parties. H 
clearly the intent of the treaty, pending ratification or termination, not to entor.. ‘4 
row obligations or terms against aceeding parties not ‘‘active.’? If one ct 
‘forigiral and active’? Powers is ‘‘unwilling,’’ the amendment does not enter + ‘> 
force im the first place. On the other hand, original signatories have, for the fir.t 09 
years, absolutely no means of release from the treaty; ‘‘active’’ parties bv zecca: 
Ly becoming inactive, may, if an amendment enters into force, get out of the tre ‘vy 
cltovetier simply by failure to ratify the amendment. 
“4 Tlere is no special mechanism provided for the calling of this conference, or i>- 
Tic? provision for subsequent review conferences, should the treaty be perp:tvo’ 
O: rdeivation in this conference is the only rôle given the acceding Power not avi oc. 
Ez pressly provided for in Art. XII, par. 2 c. 
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That the treaty certainly purports to establish a regional regime, binding 
even on non-members is found in the obligation to ‘‘exert appropriate efforts 
. . . to the end that no one engages in any activity in Antarctica contrary 
to the principles or purposes’’ of the treaty.5® This raises some rather 
serious questions of rights of third states under general international law 
too complex for discussion here, but which might prove troublesome in the 
future. At least a claimant dare not lower its guard completely in the 
matter of Antarctic political questions unless and until this new treaty is 
acknowledged to be general international law applicable to all nations. 
At such time the legal status quo provisions would prevent. even non-parties 
from acquiring any additional titles, thus granting a certain latent political, 
if not operational, prerogative to the twelve original signatories, plus 
“active” acceding states. 

Secretary of State Christian Herter issued a statement declaring that 
for the governments of the United States, Argentina and Chile, ‘‘the Ant- 
arctic treaty does not affect their obligations under the Inter-American 
Treaty of Reciprocal Assistance. ...’’?57 It must be pointed out that 
such statements are easy enough to make but are of no legal consequence. 
That is, they in no way act to dissolve real contractual incompatibilities 
between particular international engagements such as would arise, for 
example, from the measures, including possibly military ones, that might 
under the Rio Treaty be applied in the Antarctic portion of the Western 
Hemisphere Security Zone. Although Secretary Herter’s statement oper- 
ates to restore confidence in those who would above all save the Rio Treaty 
from ‘‘damage,’’ it is doubtful whether the declarers really wish their 
language to be construed as subordination of the Antarctic pact to the 
Rio Treaty. Such ‘‘elarifymg’’ statements usually are, if not a peculiar 
kind of diplomatic confession, a form of pretending or wishful thinking 
designed to be reassuring to those friends (and erities) who are sufficiently 
ill informed to believe that all conflict in obligation is thus banished. The 
other parties to the Antarctic agreement know full well the statement lacks 
legal standing or there would be violent objections to it. Of course, it 
would not be politic to propose modification of the Rio Treaty to exclude 
Antarctica, or to propose that non-American Powers accept in the Ant- 
arctic agreement itself a special American defense paternalism over certain 
portions. The way to try to have one’s diplomatic cake and eat it, too, 
is to issue a statement of this kind. Unfortunately, the abetting of legal 
ambiguity can at some future date lead to a great deal of difficulty, re- 
gardless of how acceptable the general diplomatic practice may be in the 
current mode of national face-saving. 

Finally, the Antarctic Treaty itself meets, technically, all criteria for a 
‘‘yegional arrangement’’ under Article 52, Chapter VIII, of the United 
Nations Charter. There are provisions for consultation and peaceful settle- 
ment of local disputes, a defined area, and dedication of that area to 
peaceful use. Action is required to be consistent with the Charter; the 

56 Art. X, obviously not limited only to parties to the treaty. Emphasis added. No 


action is to be taken in this connection inconsistent with the U.N. Charter. 
5741 Dept. of State Bulletin 912 (1959); below, p. 483. 
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rer.uelW appears not to violate any of the Charter’s principles or pu. 
sos’s. “he Antarctic Treaty-framers have made no express provision for 
keeping the Security Council ‘‘fully informed’’ of peace and security 
ila uteninee activities as required by the Charter’s Article 54, but here 
could be no reason, in this case at least, to wish to avoid this re port.ne 
responsibility. 

IV. ANTARCTIC PROSPECT 


Let it first be said that within the context of current reality the treaiy 
Ser unusual example of diplomatie and political service to ihe goals oi 
~i¢nee and the general international interest. The treaty’s high principles 
‘Oo kelp keep alive a hope for the eventual peaceful accommodation of 
wii ences. The document is a worthy, if imperfect, step toward that aul 

But the wish of many specialists in international law and organization 
has not deen granted. The Antarctic will not be a proving-ground for a 
ratuer advanced form of international administration, the experience ci 
which might be employed in the Arctic and as a model for the mterna- 
tiore] agministration of outer space.* On the other hand, nearly every 
thine that was possible of agreement—if agreement be the overriding 
objective—was secured. The negotiators had to cope not only with the 
diverse siands of the participating states but with the deep-seated suspicion 

-except in the abstract—of any ‘‘strengthened’’ international institutions. 
ft is possible that on the meager foundations provided in the treaty, chiely 
‘he perio lic meetings and unlimited inspection, a set of central ‘ustitutiors 
may grow in the future, as and when needs arise.*® 

One likely development is that the activities in the Antarctic by certain 
countries may decline. The special allotments of funds, scientific mar - 
power and logistical support put up for the IGY cannot easily be provided 
on a continuing basis. Furthermore, those countries whose efforts were 
sustiticd inore by the desire or need to further legal titles than by resear h 
voals wili find it difficult to persuade their political leadership to sustain 
tne previous efforts. Activities or lack thereof under the treaty shoul’. 
ineoreticslly, neither add to nor detract from a national claim. Some 


58 Sc0 C. W. Jenks, The Common Law of Mankind 366-381 (Ch. 8, “An intuire 
© mel Regime for Anterctiea’’?) (New York, 1959); P. C. Sen, ‘* Antarctic Ravel us”? 
(ont mpor: ry Review 41-44 (No. 1093, London, Jan., 1957); I. v. Miineh, loe. t, 
Le Shackleton, ‘“Antaretica, the Case for Permanent International Control-—A Pcssibly 
Saiti??? World Affairs 23-25 (London, May-June, 1959); R. W. Van Waga 
¿© al, **Ccntrol of Open Territory,’’ in Strengthening the United Nations 215 215 
(*Rolitionship of the United Nations to Autaretica’’) (New York, 1957); P. Aru 
s‘ronr, ‘f Antarctica: The First World Territory?’’ Pall Mall Quarterly 36-38 (Lon 
cua, Spring, 1958); P. C. Jessup and H. J. Taubenfeld, ‘‘Outer Space, Antarcties., and 
tt United Nations,’’? 13 International Organization 363-379 (Boston, 1959); O. J. 
Lisitzyn, ‘The American Position on Outer Space and Antarctica,’’ 53 A J.LL, 125 
13 719539); Hayton, in ‘‘Legal Problems and the Political Situation in the Pol: 
Aroca,’? tor cit. 171-174, and ‘‘Polar Problems and International Law,’’ loc. c't. 
703-765. 

d'to North Atlantie Treaty in its original conception and wording was, atter all, 
11 more adequate. 
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constant ‘‘presence’’ of the claimant’s personnel and equipment will be 
regarded as advisable, nonetheless, if only because doubts will persist about 
the psychological (if not the legal) strength of a national claim revived, 
in the event of termination of the treaty, after many years of little or no 
activity.©° 

Ultimately some kind of an international bureau will have to be set up, 
if smooth-running operations are to be secured in complex scientific or 
commercial endeavors. One day some central staff, a budget, a head- 
quarters, and field offices ‘‘down on the ice’’ will be needed for (among 
other things) consolidation and publication of navigational and other 
aids and scientific data, maintenance and dispatch of rescue forces, air 
traffic control, and execution of continuing scientific observations (regard- 
less of a nation’s capability in a given year independently to man its 
sites). The more forward-looking and less nationalistic participants in 
the Antarctic Conference of 1959 realized that the beginnings of such 
institutions would be desirable even today and may well become in- 
dispensable for rational exploration and exploitation in the near future. 
They were unable to win agreement. They had to fall back on the hope 
that these can be erected ‘‘when the time comes,’’ 

It may be of considerable importance to the signatories to secure world- 
wide acceptance of the treaty at an early date. The arena for obtaining 
such recognition formally would be the United Nations General Assembly. 
A resolution applauding the actions of the twelve Powers and endorsing 
the treaty’s content even in a most general fashion would contribute sub- 
stantially to its universal acceptance. Just such a resolution may be 
offered to the Fifteenth General Assembly. MReaffirmation of the interest 
of the world at large—as against the twelve nations who have drafted 
the regional regime—will be an issue. India, at any rate, is expected to 
propose the Antarctic for the third time as an agenda item. 

If the treaty is placed more or less under the ‘‘moral wing’’ of the 
United Nations, the world organization may play a rather significant, if 
indirect, rôle in the management of Antarctic affairs. The international 
implications of major Antarctic events—whether these be disputes, dis- 
asters, valuable discoveries or sagas of human achievement—may be given 
universal hearing. The treaty makes direct reference to collaboration 
with the more technical specialized agencies, which undoubtedly will be 


60 To the extent that certain navies will require missions and ‘‘exercise’’ fully to 
justify themselves, it can be expected that there will be pressure to continue marine- 
oriented programs. To a lesser extent the same may be said of the position of other 
armed services. On balance, there will probably be a less consistent effort and in 
general smaller programs by those countries whose limited national funds are needed 
desperately in many other ways, such as housing, sanitation, education, the financing 
of imports, and internal development. 

61 On two previous occasions India allowed herself to be persuaded to withdraw the 
question because of the firm opposition of Argentina and Chile and also, the second 
time, because of the delicate nature of the pending negotiations. Once the treaty has 
been ratified by all signatories, it is not likely that the same arguments for postponement 
or withdrawal would prevail. 


GG THE ANTARCTIC SETTLEMENT OF 1959 309 


-ercasinuly involved in Antaretic programs. The potential attentious cr 
ine werlc community thus might keep some states from treating the obli- 
gations a.d high purposes of the treaty too lightly. 

Just when, if ever, Antarctica’s economie and strategie potential wi'l 
heeome central to the issues of world politics and trade cannot be detere 
mined. But suddenly the region’s scientific significance is abundantly 
clear i0 everyone. Moreover, the relationship between science and tac 
otber facets of human affairs, eluding military and commercial, becomes 
stronger all the time. New technological achievement—for example, tac 
already ceveloped portable nuclear power-plants, nuclear icebreakers and 
‘‘hoverin’* vehicles—may allow for eventual profitable exploitation, iv- 
cucine tourism and even settlement.® 

E tite assumption is made that the special treaty for the regulation o: 

vntarctica’s future will come into force, both inter-foreign office and in- 
‘ne-area friction initially will probably decline. Still, the steadily growin» 
importance of the Polar Regions in general and the ever-present chance: 
of the renewal of rivalry will not allow the basic political and legal questions 
io die. it will not be forgotten that the new treaty only places these 
national considerations in abeyance. Although men of good will, in- 
cluding the framers of the new Antarctic settlement, may entertain hopes 
for the disappearance of concern over claims, the intense feeling in some 
nations, particularly Chile and Argentina, will not permit governments to 
sight the territorial issue. Should reappraisal of the South Polar zone’s 


s2 Noo F., IHingworth, ‘f Airliners over the Antarctic,’’ 32 New Commouwealth 427 - 
“39 (London, Oct. 29, 1956); C. Bertram, Arctic and Antarctie, a Prospect of the Polar 
Regions (Cambridge, Eng., 2d ed., 1958, 123 pp.), and Antaretica Today and Tomorrow 
(Cambr'dge, Eng., 1958, 28 pp.); C. R. Berzunza, ‘‘Las regiones polares y su siy 
nificación 1iundial,’’? 67 Boletín de la Sociedad Mexicana de Geografía y Estadístico 
1-92 (Mexico, Jan—Feb., 1949); Sir R. Priestly, ‘‘Twentieth-Century Man agair +t 
Antacctiea,’? 13 Advancement of Science 3-16 (London, 1956); B. M. Carr, ‘Claims 
to Sovereignty—Antarctica,’’? 28 Southern Calif. Law Rev. 386-400 (1956); V. E. 
luehs, ‘*Suientific Research in Antarctica,’’ Scientific Monthly 52-53 (Washingtcn, 
daly, 1954}; J. S. Roucek, ‘‘The Geopolitics of Antarctica and the Falkland Island.,’’ 
“2 World Affairs Interpreter 44-56 (1951); Jessup and Taubenfeld, Controls for Outer 
+ aco, esp. 160-167; S. Zavatti, ‘*Tl nuovo limite australe dell’eceumene,’’ 8 Bollettiis 
dolla Società Geografica Italiana 497-504 (Rome, Nov.—Dec., 1954); New York Timcs, 
March 3, 1959 (statements by Dr. Paul Siple). 

63 Hight nuclear test-monitoring sites, for example, have been allocated to Antaretii. 
it the 1958 technical report by the 3 nuclear Powers. 39 Dept. of State Bulletin 432, 
48) (1958), See many of the references in National Science Foundation, Bibliography 
o1 the Ecoromic and Social Implications of Scientific Research and Development (Wash 
rietoa, 1969, annotated, 53 pp.); also Senate Foreign Relations Committee, United 
S ates Foreign Policy, Possible Nonmilitary Scientific Developments and their Potential 
l apsct on Foreign Policy Problems of the United States, a Study prepared ... by 
ftontord Research Institute ... No. 2 (Sept., 1959, 100 pp.). Because of peculirr 
c'arecteristics, the South Pole with its ample and stable terra firma platform may be- 
come n center for controlling and tracking, if not for launching, inter-planetary spacc 
t:2vel as well as Polar-orbited earth satellites. Uninterrupted observation of, and com- 
r nuications with, deep space probes is currently feasible only from one of the Polcs. 

«*Sce V. Romanovsky, Arctique et Antarctique. Les régions polaires sont-elles eu 
voio ce ¢oloaisation? (Paris, 1947, 62 pp.). 
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strategic position elevate it to importance or should some very rare and 
important raw material be discovered there in commercial quantities-— 
and over the long run this seems highly probable—immediately there will 
be renewed nationalistic pressures upon the leadership of all states to 
acquire rights in the newly ‘‘valuable’’ region. 

Except for the fact that the coming together for meetings has been 
institutionalized, a unilateral inspection procedure has been agreed to, 
and certain principles have been formally subscribed to, there is no trans- 
lation of the high purposes of the treaty into improved means. Of course, 
nothing prevents the parties—or more appropriately, some of them—-from 
coming to agreement on joint projects and procedures for making the most 
of continued Antarctic work. Although no special treaty was required 
to make this possible, the status quo ‘‘freeze’’ on claims may alter attitudes 
and relationships enough to create a more favorable political elimate. 
Given the proper disposition of the parties, even this very deficient instru- 
ment can be made to perform wonders. 

From the operational point of view, co-operation in Antarctica depends 
very largely on an international organ not even mentioned by the treaty: 
the Special Committee on Antarctic Research (S8.C.A.R.), formed in Oe- 
tober, 1957, by the I.C.8.U. to co-ordinate all scientific matters pertaining 
to the Antarctic. §.C.A.R. is thus technically a private international 
organization. The I.C.8.U. plans to continue 8.C.A.R. and its periodie 
meetings. Scientific programs—to the extent that they are co-ordinated 
at all—will continue to be primarily a function of 8.C.A.R. rather than 
of the meetings of the new treaty body. The framers of the treaty de- 
pended upon this ‘‘going coneern’’ to provide much of what the treaty 
itself lacks. Whether or not 8.C.A.R. can on an indefinite basis cope with 
the kinds of problems that will arise without itself becoming embroiled 
in polities remains to be seen. Membership in the Antarctic Treaty is 
identical, thus far, with national academies of science representation on 
8.C.A.R.% 

One aspect of the picture can be counted upon to stimulate more activity 
than any other single factor: the U.S.S.R. is in Antarctica. She does not 
feel herself restricted to the geographical area occupied for IGY purposes. 
There is every indication she will remain at least as active as during the 
IGY. In fact, in early post-IGY work, called ‘‘IGC-1959,’’ the Soviets 
were conducting a somewhat more elaborate effort than even the United 
States. This led Laurence Gould, Chairman of the National Academy of 


65 Four scientific unions are also S.C.A.R. members. On S.C.A.R. see Statement of Dr. 
L. M. Gould Concerning Antarctic Programs, in House Committee on Appropriations, 
op. cit. 99-102; Hanessian, loc. cit., esp. 149-150 and sources there cited; 9 Polar 
Record 360-372 and 475-487 (Jan., 1959, and May, 1959), where the first two S.C.A.R. 
Bulletins are reproduced; P. Law, ‘‘The IGY in Antarctica,’’ 21 Australian Journal of 
Science 285-294 (Sydney, 1959). It was anticipated that Poland would become the 
thirteenth active participant on a continuing basis in Antarctic work, in the meetings 
provided for by the treaty, and as a member of §.C.A.R. Because of failure of the 
1959-60 Polish program to materialize, representation in neither group can yet be 
granted. 
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S<icues Committee on Polar Research and U. S. delegate to S.CLALR., > 
sey recently: 


— 


I cannot cmphasize too strongly the importance of expaiding : 
present post-lnternational Geophysical Year program. ... Hi su 
to:tunate for our prestige as well as for science that we hav: reli: 
quished our scientific leadership in Antaretica to enother natios 

Ever. with the Soviets setting the pace, it may well be that -Antaret o 
activity will now slacken somewhat and that programs there cai seit 
down to long-range Investigation and systematic exploration, mapplne iu 
favilities construction. The technical and operational people “down 0» 
“he ie` are willing to work long and hard for Antarctiea’s inecorpora.:o - 

-vn narginally—-into the world’s scientific and commercial communi! ~ 
ilcersfore, under the protective umbrella of the new treaty, there nay » 
a stendi y Increasing ‘‘huin’’ of Antarctic results, marred by fewer soan 
of dishermony, 

‘rom 1960 on we ean no longer speak realistically of Antarctica as beia; 
merely the land of the penguins or fascinating adventure. Yet a romanii, 
sense of pioneering still overcomes its visitors: 


i 


Twelve sound ships are shoving off 

To rendez-vous with isolation— 
Bleak Antarctica! Loneliness. 
Jealous ice, the one caress 

To stir the imagination.® 


66 Telegiam to Rep. Albert Thomas, Feb. 17, 1959, pub. in House Committee on aip- 
nlopriations, op. cit. 4. On U. S. policy generally, see the series by O. L. Suizberge., 
‘t Frozen, uonely Continent of Death,’’ ‘‘The United States’ Antarctic Poliey,’’ ou. 
tt Some Anomalies on Our Last Frontier,’ New York Times, Oet, 28 and 31, Nov. $ 1000, 

67 From ‘‘Now Hear This’? by Edward A. Bacon (Deputy Asst. Seerctary of the 
“imv), wr tten in Antarctiea, season of 1957-58. See ‘‘Antaretic Verse?’ 2 Niys. 
t'e Mocaziie of Sca Power 28-29 (No. 1, Jan., 1959). 


EDITORIAL COMMENT 


THE QUESTION OF TREATY RESERVATIONS AT THE 1959 GENERAL ASSEMBLY 


The perplexing problem of reservations to multilateral conventions was 
once again the subject of extensive and spirited debate at the 14th session 
of the United Nations General Assembly.* 

India proposed the agenda item, suggesting that the Secretary General of 
the United Nations had acted incorrectly in dealing with the Indian instru- 
ment of acceptance of the Convention on the Inter-Governmental Maritime 
Consultative Organization (IMCQO).2 That instrument had contained a 
stipulation to the effect that measures which have been, or may be, adopted 
by India to assist national shipping ‘‘are consistent with the purposes”’ 
of IMCO.* The Secretary General as depositary referred the acceptance 
to the IMCO Assembly, which then requested the Secretary General to 
circulate the acceptance to IMCO members, and decided that until the 
members could express their views, India could participate in IMCO with- 
out vote. The Secretary General asked the members of IMCO to advise 
him of their attitude toward the Indian acceptance; he also informed 
India that if he received no objection to the declaration from any state 
party to the IMCO Convention, he would list India as a party.® 

India, in its submission ê to the Legal Committee of the General Assembly, 
contended that the procedure followed by the Secretary General was ultra 
vires, that it amounted to applying the unanimity rule to reservations and 
that it was not in conformity with General Assembly Resolution 598 (VI) 
of 1952, which had instructed the Secretary General to ‘‘leave it to each 
State to draw the legal consequences’’ of reservations and objections thereto. 
India now wished the General Assembly (a) to recognize that the Indian 
stipulation was not a reservation, (b) to request IMCO to treat India as 
a party, and (ce) to issue appropriate instructions to the Secretary General. 

In reply, the Secretariat statements * to the Legal Committee maintained 


1 The question of reservations was discussed in 1951 and 1952 at the fifth and sixth 
sessions of the General Assembly and resulted in General Assembly Resolutions 478 (V), 
45 AJ.LL. Supp. 138 (1951), and 598 (VI), 46 A.J.LL. Supp. 66 (1952). For an 
illuminating analysis of these discussions, see W. W. Cox, ‘‘ Reservations to Multipartite 
Conventions,’’ 1952 Proceedings, American Society of International Law 26. See also 
Holloway, Les Réserves dans les Traités Internationaux 133-252 (Paris, 1958), for a 
detailed and critical account of the 1951 and 1952 debates. 

2 U.N. Doe. A/4188. 

s U.N. Doc. A/4235, Annex I (text of Indian instrument of acceptance). 

4 Doc. IMCO/A.I, Resolution 5, adopted Jan. 12, 1959. See also U.N. Doc. A/4235, 
pars. 5-7. 

5 Ibid., par. 8. Two IMCO members, France and the Federal Republic of Germany, 
objected to the Indian acceptance, Ibid., Annexes II and IV. 

6 Statement of Mr. Pathak (representative of India), General Assembly, 14th Sess., 
Official Records, 6th Committee, 614th Meeting. 

7 U.N. Doe. A/4235, pars. 12~30; statement of Mr. Stavropoulos (representative of the 
Secretary General), General Assembly, 14th Sess., Official Records, 6th Committee, 
616th Meeting. 
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that (1) the procedure of consulting the IMCO members conformed 13 
vcl'-established practice as well as to the request of the IMCO Assembly ; 
(2; such consultation did not imply that the Indian stipulation was treats 
as a reservation but only that interested states were entitled to be consult: d 
so tha’ they might express their views on that and related issues; (3) ire 
counsul ative procedure did not amount to applying the unanimity rus, 
s-nce the appraisal of the replies received would be left to IMCO and to 
Icgal consequences would be drawn by the Secretary General. Wair 
sect to the 1952 resolution, the Secretary General noted that the proccus . 
in thas, resolution applied to future conventions, whereas the IMCO Ceò 
vention had been concluded before that date; he also pointed out *hat ti- 
¢' \ ve ice in depositary practice between the two classes of conventions w7s 
o ‘iy that, in regard to those coneluded prior to 1952, the Secretary (enere! 
requested states parties to advise him of their ‘‘attitudes’’ towards t 
reserve tion, Whereas in the case of conventions concluded subsequent to t:e 
resolution, no such request was made. This distinction in his commun 
tions did not mean, in any sense, that he applied the ‘‘unanimity’’ rale ++: 
the pre-1952 conventions. He applied no rule, for he did not draw ay 
legal consequences; this was left to the states concerned, regardless o” 
whether the convention in question had been concluded prior or subseque :t 
to the 1952 resolution. 

The debate in the Legal Committee® focused mainly on four specie 
issues: (1) the propriety of the General Assembly passing upon a questien 
affecting the interpretation of the IMCO Convention or its membership: 
(2) whether the Indian declaration in its acceptance constituted a reserva 
tion; (3) whether, in the light of the 1952 resolution, the Secretary Generel 

ad acted correctly in requesting the views of the IMCO parties as te the 
Indian declaration; (4) whether the Secretary General should be asked 19 
apply to the conventions concluded before the 1952 resolution the samc 
procedure followed for those concluded subsequent to the resolution. Whi'e 
these four questions were in themselves of limited interest, they were 1° 
garded by many delegations as having implications for the main issue 
concerning reservations: namely, the basic question of the right of a sia‘s 
which made a reservation to become a party to a multilateral treaty re- 
sardless of the objections of other parties. 

In ecnsequence, the debate on the particular issues raised by the India» 
item was pervaded by references to the general problem of reservation.. 
The vaʻious ‘‘systems’’ or ‘‘regimes’’ to govern reservations (in the ab 
sence of applicable treaty provisions) were frequently mentioned: tke 
unanimity rule, the majority principle, the Pan American system, the 
principle of the Genocide Convention and what was referred to as ‘‘un-- 
lateralism’’ (that is, an unrestricted right to make reservations). A:- 
though certain groups of states appeared inclined to emphasize some oi 


^The Legal (Sixth) Committee devoted sixteen meetings to the subject between Oct. 
19 and Nov. 9, 1959. See General Assembly, 14th Session, Official Records, 6th Con: 
mittes, 6'4th to 629th Meetings. The citations below to the statements in the committ« o 
refer to these official records unless otherwise stated. 


374 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


these ‘‘regimes’’ in preference to others, it would be an over-simplification 
to identify particular regional or political groups exclusively with one 
or the other of the ‘‘regimes’’ referred to. In fact, a number of repre- 
sentatives from various groups laid stress on what may be called a plural- 
istic and selective approach.” They pointed to the diverse categories of 
multilateral treaties, to the substantial differences between them as to 
purpose and effect, and consequently to the desirability of applying to each 
type of treaty the most appropriate rules as to reservations. In spite of 
this ‘‘pluralism,’’ the discussion at times had a sharp edge (one experienced 
delegate expressed surprise that the question ‘‘provoked so heated a dis- 
ecussion’’),?° but this was said to be due to ‘‘excessive sensibility’ © and 
perhaps to suggestions that some delegates were seeking to impose a par- 
ticular regime, even though they disclaimed such intention. To be sure, 
there were divergencies among the delegations—at least in emphasis—with 
respect to the objectives to be accorded priority. Several delegations 
{mainly from Western Europe) laid stress on the ‘‘integrity’’ of treaties, 
and were therefore inclined to favor a stricter control over reservations. 
Others—perhaps the majority—-tended to place greater value on maximum 
participation in treaties—they stressed the goal of ‘‘universalism’’—and 
consequently were generally in favor of rules that would permit more 
liberal acceptance of reservations. But it should be borne in mind that 
these contrary tendencies, while clearly expressed, were also qualified 
by general recognition that no one rule would suffice for all types of 
treaties and hence that different regimes would have to be applied to fit 
the requirements of each category. 

In some measure the divergent attitudes were reflected in a difference 
of approach toward the réle of the depositary. All agreed (as did the 
Secretariat) that a depositary should act in a purely administrative ca- 
pacity and that he should not (at least in the absence of specifie authority 
in the treaty) undertake the ‘‘quasi-judicial’’ function of passing upon the 
legal effects of reservations or of objections thereto. Several of the repre- 
sentatives who generally favored a liberal attitude toward reservations 
maintained that the depositary should be no more than a postofiice, circu- 
lating documents and, where required, publishing them, without any fur- 
ther action? Other delegates, inclined in the main to adopt a stricter 
approach to reservations, suggested that in some cases—depending on the 
substantive rule applied—it might be desirable for the depositary to sub- 
mit inquiries to the states concerned and, where the substantive rules were 
sufficiently precise, to indicate the states which had become parties and the 


9 Ibid. See, for example, statements of Sir Gerald Fitzmaurice (United Kingdom), 
623rd Meeting; Mr. Lachs (Poland), 625th Meeting; Mr. Amado (Brazil), 625th 
Meeting; Mr. Castafieda (Mexico), 626th Meeting; Mr. Nisot (Belgium), 627th Meet- 
ing; Mr. Cohen (Canada), 628th Meeting; Mr. Perera (Ceylon), 621st Meeting. 

10 Mr. Amado (Brazil), 625th Meeting. 11 Ibid. 

12 See, for example, statements of Mr. Morozov (U.8.S.R.), 615th Meeting; Mr. 
Castafieda (Mexico), 626th Meeting. The United States had taken a similar position 
in 1952 (General Assembly, 6th Sess., Official Records, 6th Committee, 266th Meeting, 
par. 37, 276th Meeting, par. 31), but it did not speak on this point in the recent debate. 
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Gate cf entry into force of the convention? While these differences i 
attitude were discernible m the discussion, they were expressed only in 
brief and, for the most part, highly tentative comments. Delegates vc- 
peaiedly referred to the importance of determining the precise rôle of 
tue depositary, but it was apparent that few were prepared to deal wit 
this subject and that they believed further study was necessary. It should 
also be borne in mind that, as in many United Nations debates, celega’ vs 
probably did not fully express their positions on the basie issues in order 
to facilitate agreement on the more limited questions before the committe. 

The outcome of the debate was the adoption of two resolutions by ts 
Cenerol Assembly; these received virtually unanimous approval, an in 
cation of effective ‘‘behimd-the-scenes’’ negotiation by the leading parti +- 
pants in the discussion. The first of the resolutions **—on which tncc 
was orly a single negative vote—dealt with the specifie issues of Indi "s 
acecptance of the IMCO Convention. The preamble took note of the stair- 
ment made on behalf of India that the stipulation in the instrument o" 
acceptance was ‘‘a declaration of policy and that it does not constitnic e. 
reservation.” In its operative portion this resolution expressed ‘iinr 
hope” that in the light of the Indian explanation, the position of Inqi« 
would be ‘‘regularized’’ in IMCO at an early date. Although the resoin- 
tion does not contain an explicit determination as to the legal character of 
the Indian declaration, it is abundantly clear that the General Assembly 
welcomed the Indian explanation that no reservation was intended, aid 
considered that the clarification of the representative of India was sufficie.1t 
to dispel any ambiguity im this respect. Certainly this was the att twlc 
expressed with near unanimity in the Legal Committee. It might br 
noted, too, that, while the operative paragraph clearly enunciated the gcn- 
eral opinion that India should be a member of IMCO, the text careful'y 
avknovledged that the question, in a constitutional sense, was one that must 
he left to IMCO to decide.*® 

The second resolution 7? dealt with the rôle of the depositary. Ii its 
first operative paragraph, the Secretary General was asked to apply para 
graph 3(b) of Resolution 598 (VI) to all conventions concluded unde” { ic 
auspiecs of the United Nations which did not have provisions to the co. 
trary. In other words, the Secretary General was now to apply the sai: 


13 See statements of Mr. Zeppos (Greece), 6238rd Meeting; Mr. Amado (Brazi. 
u2un] Meeting; Sir Gerald Fitzmaurice (United Kingdom), 623rd Meeting; Mr. Hol. 
heck (Sweden), 624th Meeting; Mr. Gamboa (Philippines), 626th Meeting. 

1: Gzereral Assembly Res. 1452A (XIV), adopted Dec. 7, 1959. 

15 Report of the Sixth Committee, U.N. Doe. A/4311, par. 11. France, which hoi 
objected to the Indian declaration originally when it appeared to be a reservation, wns 
a co-sponsor of the resolution welcoming the Indian elarification and favoring its per- 
tieipstion in IMCO. 

16 The United States, while agreeing that the Indian declaration should not be eon- 
sidered a reservation, abstained in the vote on the ground that the resolution amoante” 
to interference by the General Assembly in IMCO matters. Mr. Cocke (U.S.A), 62201 
Mecting. But cf. Mr. El-Erian (United Arab Republic), 623rd Meeting, to the effect 
that the resolution as adopted ruled out any inference of interference in IMCO affai- , 

17 General Assembly Res. 1452B (XIV), adopted Dee. 7, 1959. 
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notification procedure to the conventions concluded before 1952 as he had 
been applying to those subsequent to that date. As indicated above, this 
meant that if he received an instrument subject to a reservation, he would 
merely communicate to the states parties the facts as to the instrument, 
together with the terms of the reservation. It was made clear by the 
representative of the Secretary General?® that he would not request the 
states to express their attitudes nor would he draw attention to any aspect. 
If the Secretariat received objections, it would circulate the objections. 


Onee the Secretariat had accepted an instrument of ratification or 
accession [if it had a reservation] it would include the country con- 
cerned [2.¢., the reserving state] in all the processes of the Convention 
as regards the Secretary-General’s functions with respect to the Con- 
vention.?® 


In other words, the Secretariat would, for listing and notification purposes, 
treat a state which made a reservation to which some parties objected just 
as if there were no objections. 

This procedure—it is interesting to note—was apparently regarded by 
some delegations as a tacit rejection of the unanimity rule and as an ac- 
ceptanece, at least by implication, either of the Pan American system (under 
which a reserving state becomes a party in relation to all parties which do 
not object, but not in respect of states which do object), or of the sovereign 
right of states to make any reservations. The reasoning underlying this 
conclusion appears to be that, as the states are left free to draw the legal 
consequences, they are entitled to apply their own rules to the situation 
arising from reservations and objections. On the other hand, several 
representatives considered the effect of Resolution 598 (VI) to be limited 
entirely to the notification and publication practice of the Secretariat and in 
no respect an acceptance or rejection of any rule of law as to the legal 
consequences of reservations and objections.**. This difference in point of 
view is apparent from many of the statements in the Legal Committee 
debate, but it did not emerge as a clear-cut issue and it cannot be said 
to have been resolved by any vote taken. 

The second operative paragraph of the second resolution requested the 
Secretary General to compile information from all depositaries regarding 
their practice in respect of reservations for use by the International Law 
Commission and the General Assembly in connection with the reports of the 
International Law Commission on the law of treaties. The intent of this 
paragraph is evident: it reveals an appreciation of the need for factual 
data as to depositary practice (the lack of adequate data was apparent in 


18 U.N. Doc. A/4311, par. 19. The interpretation of the Secretariat as to its practice 
under the resolution was expressly agreed to by the co-sponsors of the resolution. 

19 Tbid. 

20 See statements of Mr. Pechota (Czechoslovakia), 623rd Meeting; Mr. Morozov 
(U.S.S.R.), 624th Meeting; Mr. Castañeda (Mexico), 626th Meeting; Mr. Nisot 
(Belgium), 627th Meeting. 

21 Statements of Mr. Sperduti (Italy), 624th Meeting; Mr. Tuncel (Turkey), 624th 
Meeting; Sir Gerald Fitzmaurice (U.K.), 627th Meeting; Mr. Chayet (France), 627th 
Meeting; Mr. Cohen (Canada), 628th Meeting. 
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the debate)? and also, for many delegates a recognition that the complex 
reservations problem will require careful consideration by the International 
Law Commission and by the General Assembly in the future. 

In eonelusion, it may be useful to attempt a summary of the main 
tendencies and issues which emerged in the discussion: 


1. Opposition to the ‘‘unanimity rule’’ was strongly manifested, probably 
to a greater degree than in the 1952 debate. The requirement of unanimity 
was said to be contrary to the need of flexibility in mternational relations 
and to the objective of maximum participation. However, while there 
appeared to be no support for the unanimity rule as a universally ap- 
plicable principle, several delegations suggested that some conventions re- 
quired a unanimity rule; this was mentioned particularly in regard to 
constituent instruments establishing international organizations.’ 

2. There also appeared to be general (if not unanimous) opposition to 
‘‘yunilateralism’’—that is, to the unlimited right of a state to make reserva- 
tions, however antagonistic to the essential purpose of the treaty. In 
the words of a representative who has himself stressed the sovereign right 
to make reservations, ‘‘the theory of unilateralism must also be rejected 
because it sought to impose the will of one State on all the other parties 
to a convention.’’ *4 

3. A considerable number of governments favored the Pan American 
regime as a general rule. But even its supporters suggested that this, too, 
could not, be a universal system and that in some cases another rule would 
be more appropriate.” It was observed that a loose network of bilateral 
agreements (as would be possible under the Pan American system) might 


22 There was little reference in the debate to specific cases in which reservations had 
given rise to difficulty. The Report of the Secretary General had indicated that, 
subsequent to the question of the Genocide Convention which had been submitted to the 
International Court of Justice for an advisory opinion, no new dispute, apart from the 
specific question raised by India, had arisen in the eight years following the adoption 
of Res, 598 (VI), U.N. Doc. A/4235, pars. 34, 35. See also the statement of Mr. Coher 
(Canada), 628th Meeting. Im addition, Mr. Morozov (U.8.S.R.), 615th Meeting, ad 
verted to his government’s disagreement with the practice followed by the Secretary 
General with regard to the Soviet reservations recently made to the 1949 Convention on 
Road Traffic and Protocol on Road Signs and Signals. Reference was also made te 
problems that had arisen under treaties in respect of which governments and other 
inter-governmental organizations were depositaries, but specifie data on these probleme 
was not made available to the committee. 

23 Statements of Mr. Seyersted (Norway), 618th Meeting, Sir Gerald Fitzmaurice 
(U.K.), 623rd Meeting, and Mr. Castañeda (Mexico), 626th Meeting, referring to 
constitutions establishing international organizations. Mr. Lachs (Poland), 625th 
Meeting, suggested that reservations were not admissible in respect of treaties which 
confirmed or gave precision to generally recognized principles of law. 

24 Mr. Lachs (Poland), 625th Meeting. It was also maintained by several delegates 
that ‘‘unilateralism’’ had been rejected by the International Court in its advisory 
opinion. See Sir Gerald Fitzmaurice (U.K.), 623rd Meeting, and Mr. Sperduti (Italy), 
624th Meeting. 

25 Mr. Amado (Brazil), 627th Meeting; Mr. Castañeda (Mexico), 626th Meeting; and 
Mr. Nisot (Belgium), 627th Meeting. 
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not be compatible with the essential features of some law-making conven- 
tions.*6 

4. There was, as indicated above, a general consensus that the depositary 
should act solely in an administrative capacity and that he should not pass 
on the legal effects of reservations or objections. Several delegates sug- 
gested that the administrative responsibility of the depositary necessarily 
involved more than the mechanical function of a postoffice. It was gen- 
erally agreed that the scope of the depositary functions should be left to 
further study. 

5. While it was the opinion of delegations that the depositary should 
not decide questions of admissibility or compatibility of reservations, some 
representatives were concerned about the uncertainty that would result 
from the absence of any decision on these issues.27 States would not be in 
a position to know whether states making reservations were parties to a 
treaty, or In respect of which states they had legal obligations. The ques- 
tion as to whether a treaty had entered into force would be in doubt in 
some cases, since it would not be known whether states making reservations 
may be counted among the number of states required for entry into force. 
From this standpoint, there appeared to be a need either for a precise 
mathematical rule as to admissibility, or for a collective organ (or possibly 
a judicial procedure) which would resolve questions of compatibility.*® 

6. A contrary point of view was that it was not essential or even ad- 
visable to have a centralized procedure for resolving issues of admissibility. 
According to this opinion,”® there should be no objection to treating re- 
serving states as parties for the purpose of determining the required num- 
ber for entry into force. The other parties to the convention would have 
the option of either considering that the convention was binding on the 
reserving state, or else rejecting the reservation. In the latter case, the 
convention could be binding as regards all the provisions except those 
affected by the reservation, or alternatively, the reserving state would 
not be regarded as a party to the convention by the states which had re- 
jected the reservation. It was suggested that the ‘‘inherent flexibility’’ 
of this system would make it possible to resolve such complications as might 
arise.®° 

Whether or not one agrees with the tendencies manifested in the debate, 
it will probably be agreed generally that the discussion has usefully drawn 


26 Mr. Cohen (Canada), 628th Meeting, and Sir Gerald Fitzmaurice (U.K.), 623rd 
Meeting. 

27 Mr. Zeppos (Greece), 623rd Meeting; Mr. Chayet (France), 627th Meeting; Mr. 
Cohen (Canada), 628th Meeting. 

28 For example, Mr. Holmback (Sweden), 624th Meeting. Reference was also made 
to the proposals of Sir Hersch Lauterpacht, as special rapporteur of the International 
Law Commission for the Law of Treaties, regarding the use of committees of states 
or of a special chamber of the International Court of Justice for the determination of 
admissibility and compatibility. U.N. Doe. A/CN.4/63, Mareh 24, 1953. 

29 Mr. Lachs (Poland), 625th Meeting. 

30 bid. Cf. views of the U. S. representative at the sixth session of the General 
Assembly, lec. cit. note 12. 
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attention to the inherent complexity of the reservations problem and the 
diffculty of achieving a simple solution in the present circumstances. 
It can be inferred from the attitudes expressed that any future solution 
would have to take into account two fundamental though somewhat con- 
trary considerations. The first is (in Lauterpacht’s words) that ‘‘a treaty 
cannot aspire to an excellence transcending the attitude of the parties to 
it’’; ** in other words, the ‘‘integrity’’ and symmetry of a treaty must be 
subordinated to the interests of the parties and the needs of international 
co-operation. The second and equally basic consideration is that the parties 
to a treaty must undertake more than merely nominal adherence, and, 
consequently, that reservations should not be employed by a state to evade 
the essential minimum of binding obligations laid down by the treaty to 
which it becomes a party. While all states can be expected to agree with 
these general principles, the task of applying them to the diverse and com- 
plicated range of multipartite treaties presents a considerable challenge to 
the resourcefulness of international lawyers and the wisdom of govern- 
ments. 


OSCAR SCHACHTER 


RELATIVE VALUES OF INTERNATIONAL RELATIONS, LAW AND ORGANIZATIONS 


Shortly after the Conservative success in the British Parliamentary elec- 
tions of October 8, 1959, it was announced that the new Macmillan Govern- 
ment would soon devote attention and effort to repairing the relations 
between Great Britain and Western Europe.t In this plan was included, 
or to it was added, the idea of consolidating or at least gathering together 
in one place various European organizations which had been created in 
recent years.? No mention was made of international law, although on a 
few occasions during the year regrets had been expressed over the failure 
of certain states to make greater use of the International Court of Justice 
for the settlement of current disputes according to law. Such utterances 
pointedly raise the question of the relative values of diplomatic relations, 
international law, and international organization and administration. 

Without going over the old controversy concerning the propriety, or 
indeed the possibility, of drawing scientific conclusions concerning the value 
of this or that device or action in the field of social problems, it must be 
stipulated at the outset that, in any attempt to assess the values of various 
forms of international institutions and effort, the fundamental objectives 
of state action must be respected. Those may be summarized in two 
words, namely, peace and welfare, the preservation of national security and 
avoidance of war, on the one hand, and the welfare of individual nationals, 
national communities, and humanity on the other. How well are these 
objectives served by diplomacy, law, or organized administration on the 
international level? 


31 Lauterpacht, loc. cit. note 28, at p. 112. 

1 The visits of Foreign Secretary Selwyn Lloyd to Paris (Nov. 9) and of Chancellor 
Adenauer to London (Nov. 17) formed part of this program. 

2See European Organisations, prepared under the auspices of Political and Economic 
Planning (Allen and Unwin, 1959). 
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There has been noticeable in certain quarters in recent years a disposition 
to disparage the value of international politics in comparison with interna- 
tional organization. The former type of activity has been described as 
chaotic, capricious, and inconclusive or even resembling Virgil’s monstrum 
horrendum informe ingens. It should be remembered, of course, that under 
the rubric ‘‘international relations’’ are to be included not only political or 
diplomatic relations in the ordinary sense, but also international economic 
relations, commercial and financial, and even, or especially, today, the 
conflict and competition of rival ideologies such as dictatorship and liberal 
democracy, anti-colonialism and imperialism, capitalism and Communism, 
to mention only the principal elements therein. 

One means by which some judgment might be reached on the value to be 
attached to international diplomatic or political and economic activity, 
with limited regard for law or organization, would consist of observation of 
the extent to which states have recourse to and apparently rely upon this 
technique of dealing with their problems. Now a recent detailed survey 
of international relations during the year 1959 € has revealed that by far the 
greatest volume of international transactions takes this form. Indeed, 
during that year the volume of this activity was nothing short of stupen- 
dous. It consisted of the historic and familiar forms of diplomatic activity, 
of course, but two factors had the effect of expanding and developing this 
activity enormously. 

One factor was the increase in the number of independent states; in 
1940 there were about seventy independent states in the world, whereas 
in 1960 the number is nearer one hundred, a phenomenal expansion indeed. 
The other factor tending to extend the range and intensity of international 
diplomatic activity in 1959 consisted of the fantastic development of visiting 
by high executive officials between or among many countries, chiefly, but 
not exclusively, the great Powers. President Kisenhower’s visits to various 
capitals in Europe, Asia, and Africa in December constituted the most 
spectacular sample of this sort of thing, but there were literally scores of 
others—Khrushchev to Washington, de Gaulle to Rome, Macmillan to 
Moscow, and so on and on. How much good was accomplished by all this 
visitinge—undertaken in spite of great development of mechanical means 
of communication and also great expansion of the personnel of normal 
foreign services, and, of course, made possible mainly by the development 
of air transport—is a matter for speculation. Likewise a matter for specu- 
lation is the question of whether this sort of thing will continue in the 
future and the effects which it will have on routine diplomacy and on 
international relations in general. 

It is sometimes suggested that international relations as just described 
constitute the dynamic and motivating elements of international action or 
of national action in international affairs in contrast to international law 
and organization, and for this view there obviously appears to be some 
justification. A little reflection will, however, reveal that all that is true is 
that these activities lie closer to the ultimate well-springs of national and 


3 Colliers Encyclopedia, Yearbook 1959. 
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as much importance to the juridical method of treating international ques- 
tions as do its sincere devotees, individuals or groups, in part because 
they regard it as very limited in value for that purpose and in part be- 
cause they deliberately prefer the political method for other reasons. It 
is by no means necessary to agree with these attitudes, particularly the 
latter preference, but that this is the situation can hardly be doubted. 

On the other hand, these same governments have gone on developing 
what for convenience is called, somewhat loosely it is true, international 
legislation, namely, the making of multipartite conventions on all sorts and 
varieties of international questions. Indeed, the activities of this type 
just about rival the activities of a more strictly diplomatie character 
already reviewed. The promises of the decades between 1920 and 1940 
in this respect have been amply fulfilled. 

What is especially interesting in this connection is the fact that much of 
this international law-making by convention relates to international organi- 
zation and administration, thus producing international constitutional and 
administrative law in great quantities. Side by side with this goes the 
continued activity of the so-called non-governmental organizations, although 
recently the expansion of intergovernmental activities has tended somewhat 
to correct the overbalance on the side of non-governmental activity which 
seemed imminent at one time.® Indeed, it does not appear to be excessive 
to say that today the world is deluged with a flood of international organi- 
zations and agencies which makes the period of the 1920’s look very pale 
indeed.” It was in part with this sort of development in mind that Mr. 
Selwyn Lloyd projected his plan of consolidation. We ean only conclude 
that governments in actual fact attribute much or even great value to this 
technique for handling international problems. 

At this point another phenomenon has emerged which is both somewhat 
startling and very suggestive. ‘That is the increasing reliance upon votes 
or voting in international organizations for the regulation of questions 
of all kinds and of greatly varying degrees of importance.® In the recent 
General Assembly this recourse to majorities—simple or qualified—assumed 
what to a traditional diplomat or even a logically minded political scientist 
must appear fantastic proportions. Making judgment on French policy 
in Algeria or a seat on the Security Council hinge—through forty or more 
ballots in the second case—upon the turn of one or two or three votes, in a 
body made up of such diverse elements (in character and magnitude, es- 
pecially in view of the appearance of many new states of very diverse 
character and populations) as form the General Assembly today, renders 
the more or less superstitious juggling of, and reliance upon, votes for 
political wisdom in the ordinary national or state legislature relatively 
sane and rational. 


ê Illustrated in Lyman C. White, International Non-Governmental Organizations 
(Rutgers, 1951). 
7 Yearbook of International Organizations, 1959 (Union of International Associations, 


1959). 
8 Compare Wellington Koo, Voting Procedures in International Political Organizations 
(Columbia, 1947), with Cromwell A. Riches, Majority Rule in International Organization 


(Johns Hopkins, 1940). 
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General A-sembly on Dee. 8, 1953. U.N. General Assembly, 8th Sess., Official Revo’: 


'43rc Plenary Meeting, Doc. A/N 470. 
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the peaceful uses of the atom. If Suez did not give birth to EURATOM, it 
was at least present as a midwife or, possibly, a lady-in-waiting. Creation 
of the Inter-American Nuclear Energy Commission (JANEC) was a re- 
sponse to the demands of the Americas for a joint effort to spur their ad- 
vancement in this new and challenging era.” In the nuclear energy field 
it parallels the collective effort of the Western Hemisphere on the political 
front, with the Inter-American Conferences and the Council of the OAS; 
in the economic and social field with IAECOSOC; and on the legal 
front, with the Inter-American Council of Jurists whose latest session 
took place in Santiago, Chile, in August and September of 1959. 

In short, if international co-operation in the utilization of the atom 
is progressing as it appears to be, it is because the interest here is a uni- 
versal one; and for many governments this co-operation is not optional, 
but Imperative. The concern is universal not merely because atomic energy 
will permeate—if it has not already done so—every facet of human en- 
deavor, but also because the nuclear genie presents problems and risks 
which cannot and will not be solved satisfactorily on a purely national 
or local level. Both because of these risks and the resources required, 
the need for co-operative action, whether on a regional or a worldwide 
basis, is probably more insistent here than in other sectors of commerce 
and industry. There is no need to labor what quickly becomes obvious. 

A number of international institutions have been established to pursue 
peacetime nuclear objectives. Of these, of course, the most familiar are the 
International Atomic Energy Agency, with 70 member states, EURATOM, 
the six-nation European Atomic Energy Community, and the European 
Nuclear Energy Agency of O.E.E.C., the 18-member Organization for 
European Economie Co-operation. 

EURATOM, which came into existence on January 1, 1958,° was created 
to meet the need for supplementing Europe’s shrinking reserves of con- 
ventional power fuel (e.g., coal and oil). This joint enterprise of six coun- 
tries was designed to establish a nuclear power industry which would 
also further the economic development of the European Community. 
Among other things, EURATOM’s stated objectives are the stimulation 
and co-ordination of scientific research in the nuclear field, the exchange 
and pooling of nuclear information on licenses and patents, the formulation 
of an efficient system to protect the health of research and nuclear in- 
dustry workers, and the institution of a common nuclear market among 
member states. So far, its principal efforts have been in the field of re- 
search, for which EURATOM has earmarked 215 million dollars for the 
next five years. In the fields of economy and industry, EURATOM has 


2The first session of the Inter-American Nuclear Energy Commission, which was 
created in 1959 by a decision of the Council of the OAS, was held Oct. 20-24, 1959. 

3 For the text of the EURATOM Treaty, see U.N. Treaty Series, Vols. 294-298, and 
51 A.J.I.L. 955 (1957). The treaty and its annexes are reproduced in a collection 
recently published by the International Atomic Energy Agency, ‘‘ Multilateral Agree- 
ments,’’ Legal Series No. 1 (Vienna, 1959). For an excellent summary of EURATOM’s 
current programming, see the Report of the Committee on International Control of 
Atomic Energy, Proceedings of the A.B.A. Section of International and Comparative 
Law, 1959, pp. 73 ff. 
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4 Roe ‘Setback in Brussels,’ Forum Memo., Atomie Industrial Forum, Nov., 193., 
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5'The Statute of O.H.E.C.’s Nuclear Energy Agency, which entered into force on Fo: 


1, 19 58, is set forth in 53 A.J.J.L. 1012 (1959). This organization is not to be conius 
v~ th CERN, the European Organization for Nuclear Research (at Meyrin, near Gen2va 
‘iei was established under the auspices of UNESCO for basic research work, 


we 


386 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


the same technical fields, their objects are complementary rather than in- 
compatible. EHURATOM’s objective, so far as is discernible, is to achieve 
a close association between the six countries which are already linked in 
the Coal and Steel Community and the Common Market. Nevertheless, 
this need not impede technical co-operation between those six countries 
and the rest of Western Europe. The mechanism for assuring such co- 
operation between all countries in Europe is the O.E.H.C. Agency. That 
Agency, if duplication is to be avoided between activities at world and 
regional levels, will have to take into consideration the tasks entrusted to 
the International Atomic Energy Agency in other fields, such as the regula- 
tion of health and safety. Whatever liaison may be required between these 
organizations should be facilitated by the fact that all O.E.E.C. countries 
have signed the Statute of the International Agency, and their experts 
will probably be participating in the work of both bodies. 

These multilateral arrangements hardly begin to tell the entire story 
of international co-operation m the atomic energy field. An enormous 
segment of that co-operation is represented by bilateral agreements which 
have been concluded among various governments for assistance in the 
development of atomic energy. The United States alone, for example, as 
of September, 1959, had negotiated approximately 50 agreements for co- 
operation with more than 40 countries. Of these, 34 are limited to the 
field of research reactors and related areas; some 14 are more comprehensive 
arrangements designed to assist in the development and operation of nu- 
clear power programs. The more recent United States bilateral agreements 
generally take account of the International Atomic Energy Agency, and 
provide for consultation to consider, among other things, the desirability of 
delegating to the ].A.E.A. the administration of controls and safeguards. 
An extensive training program has been sponsored by the Atomie Energy 
Commission for scientists and engineers from other nations. Originally 
organized as the International School of Nuclear Science and Engineering, 
the program was conducted in co-operation with the Argonne National 
Laboratory, North Carolina State College and Pennsylvania State Uni- 
versity.’ 

A network of bilateral agreements with other states has likewise been 
developed by the Soviet Union. Pursuant to these agreements, all but 
one of which are with other Communist states, research reactors and 
cyclotrons are reported to be operating in Chma, Poland, Rumania, East 
Germany and Czechoslovakia. A nuclear research center was provided 
for in Egypt under the bilateral agreement with that country. Al the 


6 Cf. von Mehren, ‘‘Agreements for Cooperation: The United States Bilateral Pro- 
gram,’’ in Progress in Nuclear Energy, Series X, Law and Administration, ed. by 
Herbert S. Marks (Pergamon Press, 1959). And see the Atomic Energy Commission’s 
Annual Report to Congress for 1959, U. S. Govt. Printing Office, 1960, pp. 108 ff. 

7 The International School graduated 513 engineers (413 from foreign countries) in 
the four years of its operation. It closed in December, 1959, being replaced by the 
International Institute of Nuclear Science and Engineering whose curriculum is at a 
higher professional level. U. S. Atomic Energy Commission, Press Release No. C-15, 
Feb. 3, 1960. 
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aurer ments contemplate active training programs in Russia for scivatists 
and engineers from the co-operating eountries.® 

A velatively recent development in this connection is the conclusion oj 
bilateral agreements between an international organization and a particular 
sovernment. Illnstrations are the agreements between the United Stein: 
end ECRATOM and the United Kingdom and EURATOM, both of wh ch 
incidentally, reaffirm the interest of the European body in fostering th 
peaceful uses of atomic energy through the International Atomic Enere 
Acen‘y. The United States-EURATOM agreement envisages a joint pro 
eram to bring into industrial operation within 5 to 7 years in the territory 
of members of the EURATOM Community nuclear power reactors with 
a tote] electrical generating capacity of approximately 1 million kilowatts. 
It was intended that the research and development required by the project 
sould be carried out over a ten-year period, and that financing (estimated 
to total 100 inillion dollars for each of the two five-year periods) would tx 
shared equally between the United States Atomic Energy Commission and 
EURATOM. Toward that end, Congress authorized the appropriation o! 
ten million dollars in fiscal years 1959 and 1960, as well as the sale oi 
30,000 kilograms of contained Uranium 235 to the Community.” 

On the other hand, the International Atomie Energy Agency has also 
entered into research contracts with a number of national entities, in- 
«luding the Atomic Energy Commission, which has been engaged to perform 
particular assignments for the Agency. This brings us to the LA.E_WA. 
itself. which requires somewhat more extended comment as the lead.ng 
organization in the international atomic energy field. That it occupies this 
position is not only due to its Statute, a treaty subscribed to by 70 nations, ! 
but a'so by virtue of the various relationship agreements which it has con- 
cluded with the United Nations and the Specialized Agencies.” 

In original conception, the Agency was intended to serve as a kind of 
chanrel or bridge between states which did not have nuclear resources and 


*Ca ers, loc. cit. 25-26, 

*Jo.nt Committee on Atomic Energy, 85th Cong., 2nd Sess, ‘‘Agreement for Co 
aperat‘on between the Government of the United States of America and the Europenn 
Atomic Energy Community (EURATOM) concerning Peaceful Uses of Atomic En2gv,"’ 
App. E, p. 13; App. D, p. 22 (Committee Print, July, 1958). 

"0 Publie Law 85-846 (8.4273), ‘‘The Euratom Cooperation Act of 1958. Cf 
‘he collection of materials printed by the Joint Committee on Atomic Energy, ‘6 Atomic 
‚merg Legislation through 86th Congress, lst Session, Dec., 1959,’? pp. 121-128. 

1° T'ẹ text of the IAEA Statute (Exec. I, U. S. Senate, 85th Cong., Ist Sess.) appr cts 
'n Tre ities and Other International Acts Series (U. 8.}, No. 3873, and is reproduced 
‘n 35 Dept. of State Bulletin 820 (1956); 51 AJ.LL. 466 (1957); ‘‘ Multilateral 
Agieenients,’’ cited above, p. 49, and Progress in Nuclear Energy, cited above, p. 967. 
Excellent commentaries on the IAEA Statute are contained in articles by Beehhocfer ond 
Stem, ‘Atoms for Peace: The New International Atomie Energy Agency,’’ 55 Michigan 
Law Review 747 (1957), and Isenbergh, ‘‘The Statute of the International Atomic 
Energy Ageney,’’ in Progress in Nuclear Energy, cited above, p. 219. 

12 Fer the relationship agreement between the Ageney and the United Nations (which 
came into force on Nov, 14, 1957) see 281 U.N. Treaty Series, No. 584, and U.N. Doc. 
A/3620, with corr, 1. It also appears as Agency Docs. GOV/4 and GC.1/3, July 11, 
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experience and those which did. It was to assist the former in formulating 
projects for research in, and the development and application of, atomic 
energy for peaceful purposes, obtaining for the interested member govern- 
ments nuclear materials, equipment, facilities and financing required to 
realize their projects.1* As an integral part of this function the Agency 
was authorized to accumulate a store of fissionable material, assuming the 
role of a ‘‘bank’’ whose nuclear capital was available to all members.'* 
Essential to its rôle of supplier was the power given to the Agency under 
its Statute to establish and police a system of safeguards in every country 
to which it furnished fissionable material, as well as in those countries 
which requested this kind of service in the administration of their bilateral 
programs.** 

Among other things, the Agency was to encourage the exchange and 
training of scientists and experts, and foster the exchange of scientific 
and technical information in the peaceful uses of atomie energy." Finally, 
as a complement to these major responsibilities, the Agency was authorized 
to formulate standards of safety for the protection of health and the 
minimization of danger to life and property. These standards, again, 
would be applicable not only to the Agency’s own operations, but also to 
operations making use of I.A.H.A.’s materials and facilities and to opera- 
tions under independent bilateral arrangements where Agency assistance 
was desired by the parties.?® 

Linked with these ambitious objectives, it may be recalled somewhat 
wryly, was the hope that the international program woulcl divert at least 
part of the nuclear materials and effort devoted to military purposes to 
peaceful utilization of the atom.® Although that attractive possibility 
seems in retrospect to have been unrealistic, its persuasive force must 
be weighed in the light of the known extent of atomic resources at the 
time the proposal was made, not on the basis of the extensive reserves sub- 
sequently revealed. 

How far have the hopes attending the creation of I.A.E.A. been ful- 
filled? The path along which the International Atomic Energy Agency 
has been evolving may be discerned most clearly from its current pro- 
gramming, in which emphasis is placed upon research projects, technical 
assistance to member nations, exchange and training of scientists and ex- 
change of information.2° To date, 31 contracts have been awarded by the 
Agency in 14 countries and to one international body, for a variety of re- 
search projects. These projects relate to such matters as safeguards, health 
and safety, waste disposal, the production of isotopes, the utilization of 


13 IAEA Statute, Art. TTI, A, 1-2; Art. XI, B. 

14 Ibid., Art. IX, A, B, C, G and H. 15 Ibid., Art. XI, F, 4, and Art. XII. 

16 Ibid., Art. III, A, 4. 17 Ibid., Art. ITI, A,3. 

18 Ibid., Art. III, A,6. 

19 Cf., in that context, the Report of the Senate Committee on Foreign Relations on 
Exee. I, 85th Cong., Ist Sess., Ex. Rep. No. 3, p. 1. 

20 See the Report of the International Atomie Energy Agency to the U.N. General 
Assembly covering the period July 1, 1958, to June 30, 1959, U.N. Doe. A/4244, Oct. 21, 
1959; and the Agency’s Program and Budget for 1960, IAEA Doc.GC (IIT) 75, 
August, 1959. 
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‘sctoy:es n clinical research, and problems of dosimetry bearing on moai w 
“bg, 

A. -teadily expanding aspect of the Agency’s work has been in the fc it 
cr technical assistance to member governments, including the provisio 
or expert advice and equipment on specifie projects, fellowships, ta. 
“xthenge and training of scientists and experts, and the organizatior o' 
trein ng courses. This educational orientation is of a high order o 
prior:ty because one of the most vital commodities in short supply in it 
worlc is the nuclear energy specialist. The shortage is felt not only in 
mass ceveloped countries, but also in the technically advanced areas. ‘Ti 
T that gap, which could impede progress in the peaceful utilizatior o 
“ahe energy for many countries, the Agency has energetically pus o 
.. Ward with a broad program of fellowships, exchange of professo’s oie 
-xnelts, and training courses. 

Under the 1.A.E.A. fellowship program, which was initiated in Apul 
1958. already about 600 students have been selected from 52 counirics “or 
train ng at advanced centers of instruction and research in member stet:s 
The exchange-of-scientists program provides for special courses to be zi. 
by visiting professors on such subjects as nuclear physies, radio-chemis vv 
reactor engineering and a variety of research problems. 

Qn the request of member states, the Agency is also sending out expert: 
and consultants to advise on the training of technical and scientifie ver 
sonnel. Moreover, some 50 experts have been sent or will be sent ‘ote 
tke feld to help develop atomie energy programs. Preparatory survey: 
wnt preliminary assistance missions have been organized and condncicc 
in se "eral member states which requested advice on planning atomie pro 
“rams they wished to begin. 

tcqniests for assistance of experts are often accompanied by request 
Inv ¢yyuipment and supplies. Im response to these requests the Ageney 
uas provided selected items of atomic energy equipment to some 7 ecan 
ities, and has made preliminary surveys of the needs of some 16 others 

Complementing this phase of programming is the organization of irrin 
ine eourses for studying the uses of isotopes in agriculture and medic in 
in eo operation with existing national institutions. A course of that k ne 
was vonducted last summer, from July 20 to September 10, at Cor «l 
Uhiversity under the joint sponsorship of the Agency and the Food cn 
Agriculture Organization, and in collaboration with the United Stete 
(‘ove nment and Cornell. It was the first internationally organized ircin 
i, course in radio-isotope techniques specifically planned to meet the need: 
of? research workers in agriculture, forestry, fisheries and nutrition. A 
cours? in Buenos Aires on the application of radio-isotopes in agricultir 
aud medicine designed primarily for participants from Latin America 
eoutries, was organized jointly by the Agency and the National Atomik 
Enervy Commission of Argentina from November 9 to December 13, 1959 
Further ventures of this nature are in preparation. 

in the domain of exchange of scientific and technical information, th 
Ageny is well on the way to becoming a world focal point for assembling 
and exchanging information on the peaceful uses of atomic energy. A 
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stimulus to this activity was provided by the announcement of the heads 
of the Atomic Energy Commissions of the United States and the Soviet 
Union during Mr. Khrushchev’s visit last year, that their governments would 
utilize the Agency as the central repository for all unclassified data on the 
peaceful uses of atomic energy, including controlled thermonuclear re- 
actions, high energy physics and the life sciences.” 

In passing, it should be noted that the Agency maintains close eo-opera- 
tion with the United Nations Scientific Committee on the Effects of Atomic 
Radiation, particularly in connection with work the latter is doing on 
radiation protection.” Arrangements have been made for continuing rep- 
resentation of their respective secretariats at appropriate technical meet- 
ings of each body. 

Another important area of the Agency’s work is the holding of scientific 
conferences and symposia on the peaceful uses of atomic energy. Among 
these have been a seminar on medical radio-isotope scanning which was 
held in February, 1959, in Vienna with the joint sponsorship of the World 
Health Organization; an international conference on the preservation of 
foods by ionizing radiations held under the auspices of the Massachusetts 
Institute of Technology, the United States Government, the Agency and 
F.A.0.; a conference on the application of large radiation sources in in- 
dustry last September in Warsaw; and a symposium on the metrology of 
radionuclides last October in Vienna. On February 1, 1960, the Agency 
announced that a major conference on the use of radio-isotopes in the 
physical sciences and industry would be held in Copenhagen September 
6-17, 1960, with the co-operation of UNESCO." A symposium in the 
diagnosis and treatment of acute radiation injury is likewise scheduled for 
1960 under the joint auspices of I.A.B.A. and W.H.O. In that connection, 
chronological lists of all conferences, meetings and training courses on 
atomic energy throughout the world are published regularly by the Agency. 
The Ageney’s conference programming contemplates an increasing num- 
ber of similar meetings with experts on special subjects arranged so as to 
provide the maximum concentration and discussion on particular aspects of 
nuclear technology. 

One of the heavy responsibilities of the Agency under its Statute in- 
volves the elaboration of health and safety standards. I.A.E.A. has under- 
taken a number of studies to determine the conformity of particular agency 
projects with its requirements on health and safety. Such projects have 
included requests from Pakistan for experts on research reactors, from 
Thailand for an expert on the medical application of radio-isotopes, and 
a detailed study of the Japanese reactor project. 


21 IAEA Press Release 59/76, Sept. 17, 1959, reproducing the communiqué of Mr. 
MeCone of the U. S. Atomic Energy Commission, and Prof. Emelyanov of the U.S.S.R. 
Atomie Energy Organization. And see the provisional verbatim records of the 835th 
Plenary Meeting of the 14th General Assembly, Doe. A/P.V. 835, Nov, 3, 1959, p. 37. 

22 The valuable findings and recommendations which this committee based upon its 
1956-1958 work sessions are contained in ‘‘Report of the United Nations Scientific 
Committee on the Effeets of Atomic Radiation,’’ General Assembly, 13th Sess., Official 
Records, Supp. No. 17 (A/3838, 1958). 

23 U.N. Press Release [AEA/223, Feb. 4, 1960. 
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Two panels were created by I.A.E.A. to consider the establishmeni c` 
satisfactory and uniform international standards for the safe transpo: 
of r: dio-isotopes and radioactive materials, such as irradiated fuel element . 
In « related field, the Agency, late in 1958, published its first manu: 
on the safe handling of radio-isotopes. A third panel on problems of reci 
active waste disposal into the sea met several times during 1958 and 125! , 
under the Chairmanship of H. Bryniellson of Sweden, to consider exisiin ' 
practices and proposed limits for sea disposals. This study was unde 
takea by the Agency pursuant to a resolution of the United Nations Co 
ference on the Law of the Sea, which recommended that the Agency shoul | 
initiate such a project.** 

A conference on the disposal of radioactive wastes into the sea and int: 
ecological struetures was held m Monaco from November 16 to 21, 195, 
under the co-sponsorship of the International Atomie Energy Agency an ! 
UNESCO, with the collaboration of F.A.O. That conference provided iF 
first international forum for discussion between more than 290 ozeano: - 
raphers, fishery experts, geologists and atomie experts from 31 connirie 
The Director General of I.A.E.A., Mr. Sterling Cole, reported to the eo: 
ference at its opening session on November 16 that research reacto:s wer: 
already producing 50 million gallons of radioactive wastes a year, posin : 
an urgent problem affecting the health and future of mankind.” Te als 
disc:osed that the Agency was compiling an international registry incicetin * 
places where wastes had been dumped, ‘‘a sort of directory of atom < 
cemeteries.” 

O? special interest to lawyers is the work which has been done by t}? 
Agency in the field of third-party liability for nuclear damage. A pan . 
consisting of ten experts, representing diverse legal systems, was ecnvenc . 
in 1959 under the chairmanship of Dr. Paul Ruegger of Switzerland í 
has virtually completed the preparation of a draft convention on eiv i 
hability, with an accompanying commentary.” After further re-workn 
of some of its provisions, it is anticipated that the draft will be sw oinittc 
to the member governments for their comments. 

Iı another significant operation completed in 1959, the Agency provid : 
the source material—in this case three tons of natural uranium --r 
quested by the Government of Japan for a research reactor. The neee. 
sary agreements for acceptance and supply of the uranium wiih tl: 
Canadian Government (which furnished the uranium to the Agency frc 
of charge) and the Japanese buyer-government were concluded on Marce 
24, 1959.7 It is hoped by officials of the Agency that its rôle of supplie ° 


Aba 


24 Cf. the resolution of the Geneva Conference on the Law of the Sea (195%), «: 
Pollution of the High Seas by Radioactive Materials, U.N. Doe. A/CONF.13 Lio i 
repr.nted in 52 A.J.LL. 864 (1958). 25 New York Times, Nov. 17, 1959, p. ’ 

26 The draft convention and accompanying commentary are contained in IAEA Da: - 
DG/PL/17 and DG/PL/18, Sept. 14 and 17, resp. (restricted). And see ‘‘Legal Pi) 
tection against Nuclear Damage,’’ IAEA Bulletin, Vol. 1, No. 1, April, 1959, p. 15. 

27 For the text of the agreement, ef. IAEA Doc.GOV/281, Feb. 24, 1959, as aathoriz : 
by the Board of Governors on March 12, 1959 (GOV/DEC/1i1-IT); and see alo iee 
report of IAEA to the U.N. General Assembly, U.N. Doe. A/4244, Oct. 21, 197? 
Pp. + 7-48, 
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which figured so prominently in the original concept of the organization, 
will again be put to use with its first project for the supply of special 
fissionable material in an Austrian reactor. Such projects, as indicated 
above, require the application of Agency safeguards to prevent a diversion 
of the materials to non-peaceful uses, in accordance with the Agency’s 
Statute. Recently, the Board of Governors gave its provisional approval 
to a set of principles controlling J.A.E.A. operations in this domain.?* 
Detailed regulations are now being formulated within that framework. 

Perhaps the most dramatic recent example of international co-operation 
in this field is presented by the agreement concluded between the Agency 
and the Government of Yugoslavia for carrying out a dosimetry experi- 
ment at the Boris Kidrie Institute near Belgrade. This agreement was 
the outgrowth of an unfortunate reactor incident in Vinca, Yugoslavia, 
in October of 1958, which subjected 8 Yugoslav scientists to varying degrees 
of radiation. Six of these casualties were treated by a bone marrow in- 
jection grafting at the Curie Hospital in Paris. All but one recovered 
in what was the first successful application of bone marrow transplanting 
in humans. The remaining two, who received small doses, were treated in 
Yugoslavia, and recovered. With the approval of the Yugoslav authorities, 
Agency experts studied the accident and made certain recommendations 
as to administrative procedures and shielding. However, considerable 
uncertainty remains as to the precise consequences of the accident, and 
particularly the exact neutron and gamma doses received by the scientists 
during an uncontrolled run of the reactor. It has therefore been decided 
that I.A.E.A. will re-enact the entire accident. Co-operating in the ex- 
periment will be the Soviet Union, which agreed to furnish the necessary 
amount of heavy water, and the United States, which will make experts 
available for the purpose. The data derived from this procedure are 
expected to be most valuable in the study of radiation in lethal and near- 
lethal ranges, as well as aiding the evaluation of this unique medical 
treatment for the victims.?° 

The machinery for international co-operation summarized in the present 
comment, along with that of the Food and Agriculture Organization and 
the World Health Organization, affords an encouraging basis for a con- 
eerted approach to virtually every human want which may now be served 
by the peaceful uses of the versatile atom. All that is needed to attack the 
squalor, the hunger, the disease and the poverty which have frustrated the 
aspirations of humanity in so many regions of the earth is the will and the 
effort of the international community to make that machinery work. 


ALWYN V. FREEMAN 


28 IAEA Doc. GOV/INF/36, Sept. 26, 1959, and the summary of decisions of the 
Agency’s Board of Governors, GOV/DEC/14 (II), pp. 9-10; also IAEA Press Release 
PR 59/77 rev., Sept. 26, 1959, 

29 TAEA cable press release, ATOM 35, Feb. 2, 1960. 


NOTES AND COMMENTS 


CONVENTION OF ESTABLISHMENT BETWEEN THE UNITED STATES AND FRANCE 


Department of State Press Release No. 820 of November 25, 1959, pub- 
ished the text of a new Franco-American Convention of Establishment, 
signed at Paris on that day.1 Thus is resumed between the two countries 
a relationship Inaugurated in 1778 with the Treaty of Amity and Com- 
merce, a treaty renowned as the first made by the emerging American Re- 
public? That 1778 treaty, although it lasted ony two decades, established 
a precedent which came to be much favored and followed by the United 
States in the conduct of its diplomacy; and the history of United States 
foreign relations from then to now is adorned by numerous examples, 
under various names, with countries in all parts of the world.’ The 
instant convention is the latest of this venerable and prolific line of ‘‘com- 
mercial’ treaties. 

In the present era, the ‘‘commercial’’ treaty-type is represented by 
thirty-one examples, so far as the United States is concerned. These are 
the twelve concluded in the period between the two World Wars, pat- 
terned upon the prototype 1923 Treaty of Friendship, Commerce and 
Consular Rights with Germany;* and by the more numerous series of 
nineteen signed since World War II,’ commencing with the 1946 Treaty 
of Friendship, Commerce and Navigation with China, and including the 
treaties with Italy (1948); Uruguay (1949); Ireland (1950); Colombia, 
Ethiopia, Greece, Israel, Denmark (1951) ; Japan (1953) ; Federal Republic 
of Germany (1954); Haiti, Iran (1955); Nicaragua, Netherlands, Korea 


1 For text of press release, explanatory note and convention, see 41 Dept. of State 
Bulletin 828-835 (1959). 

2 This treaty, which served as activator of the Treaty of Alliance signed later in the 
same day (5 Moore’s Digest 586), was denounced by Congress in 1798 (Act approved 
July 7, 1798}, in one of a series of statutes designed to ready the country for war, 
1 Stat. 578. 

8 An estimate of over 130, counting those both of major and of minor scope, is 
given in State Department Publication 6565, ‘‘Commercial Treaty Program of the 
United States’? (Jan., 1958), p. 3. Previous issues of this JouRNAL have carried articles 
by Robert R. Wilson discussing various aspects of the commercial treaties: ‘‘ Postwar 
Commercial Treaties of the United States,’’ Vol. 48, pp. 262-287 (1949); ‘* ‘Treaty- 
Merchant’ Clauses in Commercial Treaties of the United States,’’ Vol. 44, pp. 145-149 
(1950); ‘* Property-Protection Provisions in United States Commercial Treaties,’’ Vol. 
45, pp. 83-107 (1951); ‘‘Access-to-Courts Provisions in United States Commercial 
Treaties,’’ Vol. 47, pp. 20-48 (1953); ‘*‘ Natural-Resources Provisions in United States 
Commercial Treaties,’’? Vol. 48, pp. 355-379 (1954); ‘‘ ‘Treaty-Investor’ Clauses in 
Commercial Treaties of the United States,’’ Vol. 49, pp. 8366-370 (1955). 

4 The others were with Austria, Estonia, Finland, Honduras, Hungary, Latvia, Liberia, 
Norway, Poland, El Salvador, Siam (Thailand). 

5 For discussion and citations, see Robert R. Wilson, ‘‘A Decade of New Commercial 
Treaties,” 50 A.J.LL. 927-933 (1956); H. Walker, ‘‘Modern Treaties of Friendship, 
Commerce and Navigation,’’ 42 Minn. Law Rev. 805-824 (1958). Two of this group 
of treaties are due to remain unperfected, as they have been withdrawn from the Senate 
(those with Colombia and Haiti); two others, those with Uruguay and Denmark, still 
await ratification in those countries after 10 and 8 years, respectively. 


393 


394 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


(1956); Muscat and Oman (1958); Pakistan and France (1959). The 
fact that the French Convention is considered one of this series, even 
though bearing a title innocent of the word ‘‘commercial,’’ draws attention 
both to the broad connotation of ‘‘commercial’’ in the context and to the 
adaptability of this sort of treaty to changing needs and circumstances 
in fulfilling its rôle as a vehicle for dealing with the major economic inter- 
course interests of its time. 

The title ‘‘Convention of Establishment,’’ though rather unique in U.S. 
treaty practice,* appears to reflect accurately the character and purpose of 
the instrument: namely, to provide for the rights of the person, of property 
and of enterprise. Historically, this ‘‘establishment’’ area of treaty-making 
tended to be handled as aneillary to the promotion of trade and shipping, 
in response to the treatable international economic requirements of the 
day. Here the context is different: ‘‘investment’’ rather than trade and 
shipping. But the content is of a kind with the establishment content of 
the preceding treaties of the post-World War II series. The outstanding 
difference, aside from details of style and format,’ is in the complete 
breaking away from concern with the traditional subjects of trade and 
shipping. This is the first of the series from which these subjects are ex- 
cluded; and thus it peculiarly focuses attention on what these treaties are 
nowadays designed primarily to accomplish in the area of personal and 
business rights. 

How the general treaty objective has become refined and redefined in 
the course of one eventful generation may be seen by comparing the present 
text with the draft initially proposed by the United States Government 
to the French Government in September of 1927 as basis for negotiation. 
In a sense, indeed, the present convention can be considered a consumma- 
tion, after various lengthy interruptions and revisions, of a negotiation 
that was projected over 32 years ago. The text of the old proposal, pat- 
terned upon the 1923 German treaty, may be found, along with an ex- 
planation and a notice of presentation, in Volume II of Foreign Relations 
of the United States, 1927, at pp. 639-6538, 655-668 and 672. It is reveal- 
ing of the shift in polarity that, whereas contemporary correspondence 
suggests that the immediate visible stimulus for the 1927 overture was 
preoccupation over customs treatment, the investment interest was in the 
forefront in 1959.8 


6 A similar title seems to have been previously employed only in the brief treaties 
with Turkey in 1931 and Greece in 1936, that in a single substantive article provided 
most-favored-nation treatment as to establishment generally. However, ‘‘ établisse- 
ment’’ is standard usage in French treaties. 

7 The convention shows, in fact, a distinctive structure and draftsmanship. In this 
it may be said to attest further the adaptiveness of the U. S. negotiating program. 
Its predecessors, in their turn, were patterned upon at least four different distinctive 
models, those respectively of: (1) China-Italy, (2) Greece, (3) Ethiopia-Iran-Muscat, 
(4) the others. The recently signed treaty with Pakistan omits the usual navigation 
article. 

8 For 1927, see the volume cited in text, passim. For 1959, see publicity occurring 
at the time the agreed text was initialed: e.g., despatch of the Agence France Presse, 
Paris, Aug. 18, article in Agence Economique et Financière, Aug. 19, 1959, and the 
explanatory note on page 829 of the Dept. of State Bulletin cited note 1 above. 
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Phe nuperlfected 1927 draft was organized into 30 articles. Twenty . 2. 
eë these, as follows, treated subjects not dealt with in the 1959 Conviut iu 

Aricles VII, VIII and XY, the first of them in such elaboration cnt 
Let: (uine paragraphs) as would have warranted breakmg up .nto ; 
anumber of separate articles, dealt with tariffs, transit and other met? 
.oeetng the goods trade. The presumed explanation for now wut eg 
aach .natters, notwithstanding that they are par excellence inte natio u: 
colamerce and an habitual object of international agreement, is that mn 
oticetyve media have been devised for dealing with foreign trade. A ‘ta a 
oe’? treaty, as that term finds currency in American usage, is sup- 
wod to be a long-term instrument that embodies basie principles of is,» 
,@ th @ good over the long term. But the present-day realities of wo 
‘ve le do not lend themselves to be most adequately or realistically Co. 
\ ‘ti ji a long-term bilateral way on the basis of a simple legal stance u 
cej se most-favored-nation-treatment clause). Something more supp, 
inciusrve and composite is required. There has accordingly been fashions: 
a specialized multilateral agreement, with the accompanying technique o" 
the pcriodic international meeting and the systematic confrontation, tas 
Generol Agreement on Tariffs and Trade (GATT), to promote the lowerl¥ 
of customs barriers and to deal with such consequential complex pl - 
nomena as quantitative restrictions, balance-of-payments difficulties, ste i: 
t ‘adinw, and revional preferences. This arrangement, while it exists. d s- 
places the commercial treaty as between its adherents.’ 

Twe ve articles (XVI-XXVIT) of the 1927 draft concerned conms:lir 
r guts, a subject now usually dealt with separately ; 1° and another (XIV 3, 
with commercial travelers. Three articles (IX-XI), in addition to throe 
others already counted as included within the consular section and a parz- 
graph of the main commercial article, treated of shipping and navigation 
All the foregoing are unmistakably cognate to ‘‘commerce.’’ Finally, thers 
was an article (V) concerning exemption from compulsory military serv- 
ice;!? and another (II) regarding workmen’s compensation... Of tre 


“The ‘reaties preceding the present convention have normally carried a set or pra. 
provisiors. To all intents and purposes, however, these provisions are by sper i 
stinulation put in a state of suspension during the time that GATT is in effect Loti : 
tho pertivs. In addition, the heart of them, the most-favored-nation clause, may separa'y - 
be mede terminable or suspendable on short notice irrespective of the treaty a; 3 wuol , 
E. Exchange of Notes, Netherlands treaty; Art. XIV, par. 5, German treaty. 

20 A Consular Convention concluded in 1853 with France remains in force. 

1 Ta l: rge part, in the typical version of recent years, the commercial traveler ari ` 
merely reproduces in one place, in specific application to commercial travelers, pre 
vision, from the ontry, activities and trade provisions that already cover the subject. 

i2 The policy of ineluding in U. S. treaties a provision on this matter was discor 
tinucd after the Ireland treaty of 1950, in face of long and persistent Congression:' 
hostility to exempting resident aliens from the draft. Another previously standar: 
provision, regarding practice of the professions, was also discontinued for domesti- 
reasoni, beginning with a reservation attached by the Senate to its advice and consen 
to the ratification of commercial treaties signed in 1951. Provision for non-profit ac- 
tivities is also omitted from the present convention, 

13 Beginning with the Italy treaty of 1948, the workmen’s compensation provitior 
‘re ised in light of legal developments) has been supplemented by a provision on soe':’ 
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remaining nine articles, which are the ones dealing with subject matter 
dealt with also in the 1959 Convention, three were procedural (XXVII- 
XXX): territorial applicability, ratification and termination, and replace- 
ment of previous agreements. Thus there are left six articles of sub- 
stantive import in the 1927 draft that find a parallel in 1959. 

One article alone of the 1927 draft, Article I, contained the bulk of the 
affirmative establishment rights vouchsafed; in its five paragraphs, there 
are set forth ‘‘tersely’’ (to quote the official explanation) provisions re- 
garding entry, sojourn, activities, employment of agents, acquisition of 
property, access to courts, taxation, protection and compensation for ex- 
propriation. In the 1959 Convention, the treatment of these subjects, 
either alone or in association with cognate subject matter, has been ampli- 
fied into the better part of nine articles. Some of the ensuing improve- 
ments include the following: The right of entry and sojourn, which in the 
1927 draft was rendered noncommittal by having been subjected to an 
unhampered reservation for existing and future legislation, is now as- 
sured for at least ‘‘traders’’ and ‘‘investors.’’ The right of access to the 
courts is supplemented by provisions on the non-resident corporation, on 
legal aid, and on commercial arbitration. The concept of ‘‘just’’ im eom- 
pensation cases has been given definition ; and the right to engage in gainful 
activities on a ‘‘national treatment’’ basis has been extended to corpora- 
tions. This extension, in contrast with the specific exclusion of corpora- 
tions in the 1927 draft, represents a particularly notable advance over 
prewar treaty-making; and it is especially relevant to the investment 
theme, inasmuch as foreign investment is nowadays preponderantly corpo- 
rate investment. 

Religious liberty, a matter which, with its ancillaries, was deemed in 
1927 to require the elaboration of a full article (V), is in the 1959 Conven- 
tion given the status of a sweeping simple assertion in a concise paragraph 
in the leading article, in linkage with a topie not treated in 1927, namely, 
freedom of reporting and of the press. The article (III) which in 1927 
dealt with searches and seizures is now one element of a larger provision 
(Articles I and IV in the convention) dealing comprehensively with the 
subject of protection of person and property. Greater attention is also 
given to certain basic elements of the protection of the individual than was 
set forth in the 1927 draft. The 1927 article (IV) providing for inheri- 
tance is made part of a larger article dealing with the whole question of 


security. The artiele concerned with these does not occur in the present convention 
because, presumably, the French side did not seek it. See Analysis of the Social 
Security System, Hearings before a Subcommittee of the House Committee on Ways 
and Means, 83d Cong., lst Sess., pp. 174-175 (1953). 

14 Art. XII of the 1927 draft stipulated that the right of corporations ‘‘to establish 
themselves ... and fulfill their functions’? should be completely dependent upon the 
consent of the host Party, as expressed in the municipal legislation. A paragraph later 
added by way of amendment, however, proposed a most-favored-nation-treatment clause 
for corporations that had been permitted to establish. 

18 Notably, an elaboration of the rights of aecused persons, Protocol, par. 1, 
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acquisition and holding of property, both real and personal; an 
provision on juridical status of corporations (XII, first paragraph 
been restated so as to remove the ‘‘seat’’ and ‘‘aims’’ tests; the s 
‘‘elassical’’ test is now made the rule. The 1927 article providing a 
favored-nation clause as regards the organization and operation of 
corporations (XIII) has been put on a national-treatment basis and | 
wise strengthened. Articles have been added on the subjects of exc) 
controls, industrial property and restrictive business practices. 

The foregoing account for twelve of the eighteen articles making u 
body of the 1959 Convention.1® Two of the remaining articles 
respectively, of the general exceptions and of definitions, the latter 
one of the techniques used in the evident effort to make the drafting 
concise and compact. The other four articles are procedural. Q 
three having counterparts in the 1927 draft, the provision on terri 
applicability may be noted; it provides for later extension on the F 
side to the ‘‘States of the Community’’ by special exchanges of notes.?® 
article additional to the 1927 plan is a two-paragraph provision on : 
ment of disputes, including ultimate unqualified recourse to the In! 
tional Court of Justice, a profoundly important advance introduced 
the China Treaty of 1946. The addition of this compromissory « 
undoubtedly lends the treaty greater stature and significance as obj 
law. 

In sum, this convention, besides serving to strengthen Franco-Ame 
relations, has significance as part of a larger network of similar bila 
between the United States and other countries. It is a not inconside 
network; and France is a not inconsiderable addition to it, not only / 


16 The way to providing for something more than leaseholds as concern: 
(covered in the course of the first article of the 1927 draft), in face of the ne 
respecting certain State law disabilities against alien titleholding, as pioneered 
Siam treaty of 1937 in the form of the so-called ‘‘de facto reciprocity’’ form 
followed in the convention (Art. VII, par. 1, together with Protocol, par. 1C 
whieh compare Art. VII, last par., of the 1853 Consular Convention). 

17 For a discussion of the subject covered by the most significant of these, the 
on exchange controls which is designed especially to reassure the investor regardi 
remittance of earnings and the repatriation of capital, see S. D. Metzger, ‘‘Hx 
Controls and International Law,’’ in Legal Problems of International Trade 3 
(U. of Illinois, 1959). 

18 Annexed to the convention are certain provisions amplifying, qualifying an 
struing various of its terms, consisting of a 17-paragraph Protocol and a Joint D 
tion. A major evident preoccupation of this annexed material is the mea 
reconciliation of existing occupational and investment controls with positive 
commitments. 

19 Art. XV, pars. 2 and 3, with which compare Art. XXIV of the Netherlands 
On France’s side, the negotiation was in the name of the ‘‘ Président de la Rép 
francaise, Président de Ja Communauté.’’ However, initially it applies only to 
politan France and the North African and Overseas Departments, leaving the 
munity and the Overseas Territories to be covered later by specific act, invol 
decisional process on the French side whose nature is not indicated on the face 
convention. See Art. XIV, par. 3, for a formula for distinguishing between bene 
and non-beneficiary French nationals, given that citizens of all the areas have . 
nationality. 
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but as a leading member of the European Common Market. Undoubt- 
edly the network is due to grow with the passing years. Quietly negoti- 
ated on a bilateral basis when and as like-minded countries are ready for 
them, treaties of this sort represent a practical, if unspectacular, promotion 
and development of the rule of law in international relations. While 
realization of the often-discussed international investment code remains for 
the uncertain future, these instruments increasingly put into force, as 
law of the land in the countries successively party to them, the basic 
principles of fair treatment that it would be the purpose of an investment 
code to propagate. The achieving of this result has required the satisfac- 
tory solution of vexing problems. Among them are problems in federal 
state relations—as, for example, the formulation of acceptable provisions 
on arbitration, real property and corporations. The negotiating vehicle 
through which these accomplishments have proved possible is the same 
venerable diplomatie instrument that stood the Thirteen Colonies in good 


stead in 1778. HERMAN WALKER, JR. 


THE INGE TOFT CONTROVERSY 


The issue of the free passage of Israeli goods through the Suez Canal 
is exercising the minds of many statesmen and international lawyers. 
The problem has not, it seems, been considered with due regard to the 
terms of the Suez Canal Convention of 1888. In short, the U.A.R. claims 
that it can, independently of that convention, exercise the right of visit, 
search and seizure within the Canal Zone on vessels of all nations in ref- 
erence to goods emanating from, or bound for, Israel, with a view to con- 
fiscating them. It is claimed by the U.A.R. as a residuary right, reserved 
by the effect of the Armistice Agreements concluded between Israel and 
both Egypt and Syria—the countries that now constitute the U.A.R. 

It will be observed that Article 1 of the Suez Canal Convention provides 
that the Canal shall be and remain free and open for maritime traffic in 
time of war as in time of peace, to vessels of all nations, whether merchant- 
men or men-of-war. This clause is supplemented by the terms of Article 
4 of the convention, under which ‘‘no act of war or act of hostility’’ shall 
be carried out within the Canal or within a radius of three maritime 
leagues from the ports of access thereto, even though the Ottoman Empire, 
which at the time included Egypt, shall be one of the belligerents. It 
appears that the mere mention of ‘‘acts of war’’ side by side with ‘‘aets 
of hostility’’ indicates a differentiation between them, and it is suggested 
that, taken together, both these phrases include the right of visit, search 
and seizure. Castrén, in his work, The Present Law of War and Neu- 
trality (p. 180), mentions it as an act of hostility. It seems, however, that 
as armistice agreements are intended to suspend hostilities between bel- 
ligerents, the reservation of the said right of visit, search and seizure, which 


20 The United States already has modern treaties with three of the six countries making 
up the Common Market, Germany, Italy, Netherlands, as already noted, and one dating 
from 1875 with Belgium. A treaty relationship of this kind is given added significance 
by the fact that the Common Market arrangement envisages an extensive merging of 
establishment rights as among its parties (Part Two, Title III, esp. Ch. 2, Rome Treaty). 
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in cue course matures into the taking of prize, as an act of hostilit.. 
impliedly involved in general armistice agreements, would appear to ente | 
a cont ‘adiction. It is therefore respectfully suggested that it would be 
nore convenient, logically, to rank it as an ‘“‘aet of war.” It will then De 
observed that in either class, the right of visit, search and seizure is pr: 
hibited under the provisions of Article 4 of the convention. This. toget{h - 
with the stipulation in Article 1 that the Canal shall never be subjected‘: 
the excercise of the right of blockade, appears to exclude or exterritorializ- 
the Canal and its ports of access from the incidents of the state of nd 
lixeren-y or condition of war, reserved by the effect of general arinisii. 
acreem nts, although the rest of what is now Egyptian territory mav Ts 
uidir slockade or otherwise affected by the state of belligerency. 

‘i is worthy of note that the Suez Canal Convention is not an ordinary 
tl-aiy, Involving rights and obligations which the contracting parties have 
cr saged mutually to observe in furtherance of their own national iter st» 
It is diclaratory and it determines the status im rem of the Sucz Cano, 
conferring upon it the character of an international waterway, access io 
and egress from which is to be always free and open to maritime truttic. 
irrespective of all political complications that may arise from time $0 tim: 
betweer states. 

This would appear to decide the issue under the terms of the said eo 
vention But even apart from these considerations, it is pertinent t) 
consider whether, under the regime established by the aforesaid Israeli 
Arnisti:e Agreements, a state of war exists and continues to exist between 
the paities thereto. involving the exercise of the right of visit, segren 
and seizure. 

As fer as can be ascertained, international jurists are agreed that i 
spite of the conclusion of an armistice between belligerents—-to quote Sir 
Hersch Lauterpacht, a foremost international lawyer— 


the condition of war remains between the belligerents themselves an 
betvveen the belligerents and neutrals, on all points beyond the mere 
cessation of hostilities.? 
There is little doubt that, to displace a settled opinion of eminent lawyers 
it is not sufficient for Mr. Eban, former Chief Israeli Representative at i'u 
United Nations, to state, as he did, before the Security Council, that hs gov 
crument had instructed him ‘‘to declare that Israel is in no state of wa 
vith Egypt .. ."' and to deny ‘‘that Egypt has the least right to be at war 
with Israel... .°' The issue is not resolvable by the unilateral expresstor 
of one o’ the parties as to its subjective attitude to the question, or of its 
opinion as to what the other party’s rights are. It is true that, at ~he 
{ime (1951), among other reasons which led the Security Council to resolve 
to call upon Egypt 


to terminate the restrictions on the passage of international commercial 
shipping and goods through the Suez Canal, wherever bound? 


1Onpenteim, International Law (7th ed.), Disputes, War and Neutrality, pp. 546 551. 
2 UN. Doe, 8/2322. 
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was one which considered that 


Since the armistice . . . is of a permanent character neither party can 
reasonably assert that it is actively a belligerent or requires to exercise 
the right of visit, search and seizure for any legitimate purpose of 
self-defense. . . .* 


As to this, Colonel H. 8. Levie, in an article on ‘‘The Nature and Scope of 
the Armistice Agreement,’’ says: 


It is considered more likely that the Security Couneil’s aetion was 
based upon a desire to bring to an end a situation fraught with po- 
tential danger to peace than... to change a long established rule 
of international law... . 
Whether this view is justified or justifiable, we shall endeavor to examine 
hereafter. And though it is comment that may legitimately be made on a 
statement of a non-judicial body whose findings of fact do not enjoy the 
finality attributed to similar findings by courts of law, it tends, as we shall 
endeavor to show, to divert attention from the facts and principles which 
govern and underlie that statement. 

It seems, with all respect, impossible to help the hint creeping into one’s 
mind that the ‘‘long established rule’’ referred to, has become an anachro- 
nism. A radical change appears to have been wrought in this particular 
field of international law by the institution of the United Nations Organiza- 
tion—a change which is epoch-making, in the sense that a regimental 
differentiation is thereby discernible as to the rules applicable to armistices 
concluded before and after the establishment of that Organization. 

In the first place, the arrangement for holding armistice talks under 
former conditions depended entirely on the discretion of the parties to the 
conflict. In the case of Palestine, the United Nations took the initiative and 
assumed the power to order a cease-fire on all fronts. The holding of 
armistice negotiations was imposed from above, regardless of the relative 
position of the combatants on the battlefield. It was considered that war 
was no longer a means of settling disputes and the principle was applied 
to the armed conflict that had flared up in Palestine. 

Again, whether the armistice agreements were formerly concluded for a 
limited or an indeterminate period, they were of a temporary character 
and made to enable the parties to negotiate for peace. Indeed, that was 
the raison d’étre of all armistices from time immemorial. But while the 
Israeli Armistices were also concluded ‘‘to facilitate the transition from 
the present truce to permanent peace ...’’ and thus were also of a 
temporary character, in former armistice conventions the transitory period 
was intended mainly to warn especially the party vanquished on the battle- 
field that, unless peace was concluded within the specified time or a reason- 
able time, hostilities might or probably would be resumed. Under the 
Israeli conventions this contingency was precluded—adversely, be it noted, 
to the interests of Israel which was the successful party on the battlefield— 
by the fact that they were expressly entered into under the auspices of the 
Security Council and by the very nature of the circumstances and con- 
siderations already referred to which brought them about. The ‘‘perma- 


3 Ibid. 450 A.J.I.L. 886 (1956). 
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< character of the Armistice Agreement referred to in the resohá +3 
c the Security Council did not mean that, contrary to the terms ci ceg 
éurverient, If was, or was intended to be, permanent. The phrase ret 5. 
in the modus vivendi thereby established as one which is to remain on 
force ‘or as long as the parties do not agree to exchange it Jor cue ws v 
peaveful relations, and means that, although no fixed period was prov ¢ 
Vitti which peace was to be coneluded, the old way of renewing hosiil't + 
Ly mens of notice or otherwise was not open to either party to the comb <. 
Ii was in this respect that it was considered ‘‘permanent,’’ especially £» 
tti then (1951) it had already lasted for some time without the peii - 
i v nt advanced an inch towards negotiations for peace. Hence the los 

¿© toe Intermediate conclusion that, the possibility of hostilities beins 

. .‘d having disappeared, there was no reason for the exercise o: | 
rari of visit, search and seizure, impliedly reserved under the ‘o © 
atist ves, for any purpose of self-defense. It is submitted that, so 
terpreted and understood, ‘‘the Security Council's action”? was noi 5) 
to the idverse comment leveled at it by Colonel Levie. 

Morcover, the negotiations for peace contemplated by armistice conve: 
tions, past and present, were intended to be undertaken immediatery g" 
their conclusion. Yet what are the facts as regards the Palestine corte < 
No sooner were the Israeli Armistices signed than the Arab states, or, 
feremost amongst them Egypt and Syria, the constituent states of +) > 
present C.A.R., jointly and separately expressed their intention mow ‘s 
enter into peace negotiations with Israel, though Israel was ready i .' 
willing to do so. They did not stop at this; they conjugated that intcat’c : 
of theirs with threats to destroy and exterminate Israel and wipe it out ©’ 
the international mosaic of states, in a future military contest- -‘‘the secen | 
round’ as it was called. And, be it remembered, Israel was the victoriot - 
party— a cireumstance which under former conditions had its signifier 
In appreciating the degree of provocation which such a party would encir: 
Hherore Ceciding on denouncing the Armistice. These facts are still exto w 
and they have ereated an unprecedented state of affairs in the annals c 
wer, whieh produced that same ‘‘long established rule of interaaticre 
saw’ referred to above. It is unprecedented because, if either perty ve 
ot that disposition while hostilities were in full swing, no armistice ag cee 
meat would have been reached; while, if that disposition was discoverec 9 
diselosed after its conclusion, the other belligerent would not heave bew 
-low to denounce the Armistice and resume hostilities. Israel, hovever, i 
no’ al l berty to do so, though there was sufficient material provocation i+ 
the behevior of the Arab states for her to wish she were. It is pertineiw 
‘ven at this stage to observe that it is clear from the foregoing, as from whaa’ 
will follow, that the effect of the argument in support of the existence of ¢ 
staie of war between Israel and the U.A.R., importing therewith the riett 
of visit, search and seizure, is to confer on the latter all the advantages of 
o situation without exposing it to the disadvantages which that situat'on 
‘vould have caused it to incur. 

Ou the other hand, the right of visit, search and seizure was, under the 
‘or ee? Tegime, exercised In respect of what was considered contrahard 
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of war bound for an enemy destination. Export of goods, be they real 
contraband, by either belligerent, in due course of international business, 
would not logically have attracted seizure during the pendency of an 
Armistice. Yet the goods seized on board the Inge Toft and on both 
previous occasions (the U.A.R. have since seized postal packets, books and 
meteorological instruments destined for Israel) were goods exported by 
Israel in due course of international commerce. The conclusion is irresist- 
ible that in the absence of ‘‘any legitimate purpose of self-defense’’ as 
vouchsafed by the Security Council, the real aim of such confiseations is to 
strike at Israel’s foreign trade. It is suggested that that is as much an 
unjustified invasion of Israel’s national rights as any physical occupation 
of part of its territory would be. On principle, it would be downright 
dangerous—if not more so-—as a matter of international policy, to allow 
any one Member of the United Nations to control] and even stifle, at its mere 
wish, and without any legitimate claim of self-defense, the foreign trade of 
another such Member, and at the same time disallow the latter its remedies 
under the law of nations or any remedy whatever. It is tantamount to 
allowing the U.A.R. to reap all the benefits of a real blockade without com- 
mitting it to risk the disadvantages to which it would be exposed, had it 
actually undertaken direct warlike operations with that end in view—if 
such operations were permissible under present conditions, which admittedly 
is not the case. 

Further, the international character of the Suez Canal has, per se, the 
effect of turning confiscations of Israeli goods on board vessels in transit 
through it—into operations carried out in the open sea. It is suggested 
that that would entitle Israeli warships to scan the Mediterranean in 
search of merchant vessels of all nations carrying U.A.R. goods, exported 
or imported, with a view to confiscating such goods. Nor could encounters 
be excluded between U.A.R. and Israeli navies. Obviously, operations of 
this kind would completely dislocate international trade in the Mediter- 
ranean. Again, Israel is not allowed that mutuality under present con- 
ditions. 

It follows that the rule of international law extending the condition of 
belligerency to the period during which an armistice agreement is in force, 
insofar as it may give rise to acts which may provoke the other belligerent 
to undertake warlike operations, is inapplicable under present conditions, 
or alternatively, to the conditions governing the armistice regime estab- 


lished between the Arab states and Israel. 
SOLOMON YAHUDA 


Advocate of the Israeli Bar 


PUBLIC REPORT OF THE ADVISORY COMMITTEE ON “FOREIGN RELATIONS 
OF THE UNITED STATES” NOVEMBER 6 AND 7, 1959 


The Advisory Committee on the publication of ‘‘Foreign Relations of 
the United States’’ met on November 6 and 7, 1959, in the Department of 
State. Its work was largely concerned with problems (a) relating to 
clearance of materials involved in the publication of ‘‘ Foreign Relations of 
the United States,’’ and (b) relating to the character of materials that 
should be included in the ‘‘Foreign Relations’’ volumes. 
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The Committee spent an entire afternoon reading diplomatie papis 
about vhich questions had been raised as to their clearance for publication. 
The members of the Committee did not always agree with recommends- 
tions cr decisions of policy officers, though they recognize that there ts 
room for differences of opinion in matters of this kind, which involves jau- 
tangible aspects of our relations with other countries. The Committ: 
made 'ecommendations to the Department in all cases where the Cor:- 
mittee s judgment differed from that of policy officers. 

Mn t'1e side of technical problems connected with the ‘‘Foreien Relations’ 
series, the Committee suggested that more attention be paid to Depei‘- 
mental memoranda as a useful source for an understanding of the formul: - 
iion of policy. It recognizes the limitations in this field, arising out of the 
tı suen lous increase in the number of papers and the consequent increase 
in the «ize and number of the volumes. 

The (ommittee suggested that in addition to the index of each volume, 
an index be prepared for all volumes in a yearly series, or that preterably 
a cumulative Index be provided for a period of years. 

The Committee also suggested that at its next mecting, in 1960, attenio } 
be given to the problem of principles and procedures of editing and put 
lishing the ‘‘ Foreign Relations’’ volumes, and that a discussion take p ac» 
With regard to the principles of selection in succeeding volumes. It recog 
nizes the difficult problems presented by the growing volume of materia! 
io be examined. 

The Committee commended the publication of the series entitled ‘‘ Ameri 
can Foreien Poly: Current Documents,’’ prepared by the Historica 
Office, containing papers illustrating the scope and substance of our eur 
vent foreign policy, and urged that these volumes be put on an annua. 
hasis and be brought closer to the present. 

The Committee commended the work of the Historical Office, and ex 
pressed the belief that the burdens thrown upon it justify an increase 
of perso.nel to the extent of at least three persons. 

DEXTER PERKIN» 
Chairman, Advisory Coinmittee 
on “Foreign Relations of the United States 


WORLD LAW 


The Deke Law Journal, published by the students of the Duke University 
School of Law, has recently inaugurated a new section entitled ‘* World 
Law.” The primary purpose of the section is to inform that Journal's 
readers of current Judgments, orders, and advisory opinions of the Inter- 
national Court of Justice. In addition to the aetivities of the World 
Court, leral acts and decisions of other international tribunals and of 
national courts relating to international law, as well as other relevant in- 
ternational and national governmental acts, will, as may prove appropriate, 
be noted and reviewed. 

The W nter issue of Volume 1960 of the Duke Law Journal contains a 
divest of the Inferhandel Case (Switzerland v. United States, 1959) and 
the texts of the 1959 French and Indian declarations of acceptance of ile 
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jurisdiction of the Court under Article 36(2) of its Statute. The Spring 
issue will contain digests of the Court’s decisions in the Case Concerning 
the Aerial Incident of July 27, 1955 (Israel v. Bulgaria) and the Case 
Concerning Sovereignty over Certain Frontier Land (Belgium/The Nether- 
lands), and will also review the decision of the United States Court of 
Appeals for the District of Columbia in the case of Tag v. Rogers.” 

Because of the association between such Judgments and acts and the 
international peace effort, and because of the legal profession’s ever- 
increasing concern with cases involving international questions, the ‘‘ World 
Law’’ section will, it is confidently expected, serve a significant need in the 
diffusion of such information. Its necessarily smaller-scale activity in this 
field, comprehensively covered by THE AMERICAN JOURNAL OF INTERNA- 
TIONAL Law in the latter’s section on ‘‘ Judicial Decisions,’’ and otherwise, 
is believed by the editors to be thoroughly justifiable in view of the differing 
portions of the publie which it reaches, especially practicing lawyers, 
teachers and students primarily interested in the local and national phases 
of the law. The coverage of decisions of English courts involving inter- 
national law by The British Year Book of International Law, as well as 
the treatment in other periodicals, will furnish valuable checks and sug- 
gestions for the development of the section on ‘‘ World Law.” 


HERBERT O. Davis 


PRIZES INSTITUTED BY JAMES BROWN SCOTT IN MEMORY OF HIS MOTHER AND 
HIS SISTER JEANNETTE SCOTT 

The Institute of International Law announces the subject for the Louis 
Renault Prize (1200 Swiss franes) to be awarded in 1962. The subject 
chosen is: ‘‘The Contribution of Emer de Vattel to International Law.’’ 

The contest is open to anyone except members or associates, or former 
members or associates, of the Institute. The essays submitted should be 
unpublished manuscripts of not less than 150 nor more than 500 pages, 
corresponding to a printed page of octavo format. Essays may be written 
in English, French, German, Italian or Spanish. They should be sent 
anonymously and in three copies. Each copy must be supplied with a 
double motto. The same mottoes should be inscribed on an envelope con- 
taining the surname, the Christian names, the date and the place of birth, 
the nationality and the address of the author. The essays must be in the 
hands of the Seeretary General of the Institute of International Law, Pro- 
fessor Hans Wehberg, 1 avenue de la Grenade, Geneva, Switzerland, 
not later than December 31, 1961. 

The detailed rules of the competition will be found in the Annuaire de 
institut de Droit International, Vol. 47 (1957), Tome II, p. 586. 


E. H. F. 
RESEARCH FELLOWSHIP IN INTERNATIONAL LAW 


In pursuance of its aim to encourage research, the Council of Manage- 
ment of the British Institute of International and Comparative Law 
has established, out of funds made available by the Nuffield Foundation to 


* Petition to the Supreme Court for certiorari pending. 
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cucloe the Jastitute to initiate research work, a Research Fellowship 
intern: tional Law for a first period of three years, from January 1. 1° €?. 
Tae F Uowship has been awarded to Mr. C. H. R. Thoruber:y, 
La., formerly of St. Catharine's College, Cambridge. 

it is proposed that the work of the holder of this award shall bo carti. 
or witlun the framework of the scheme for the preparation of a Dive 
ot International Law based on the legal archives of the Foreien Oie 
The Couneil has a special interest in this undertaking, which was first 9 
“un utder the auspices of the Society of Comparative Legislation an 
lnieinetional Law, one of the constituent bodies of the Institate, aa 
chen 1. now being earried on under the joint auspices of tne Inter nationi 


«°* ty nd and the British Institute. The Council hopes, however, te h>’ 
u he future to create further fellowships for research in otber field 


Os 
“i bisa its sphere of interest. E. H. F. 


y a 
> 4" 


FIFTY-FOURTH ANNUAL MEETING OF THE SOCIETY 
APRIL 28-30, 1960 


Tue MAYFLOWER Hore,, WasHineton, D. C. 


PROGRAM 
THURSDAY, APRIL 28, 1960 
2:30 p.m-——Chinese Room 
Peace through Law: The Réle and Limits of Adjudication 


Cheirma 1: Hardy C. Dillard, University of Virginia Law School 
Speakers: Lon L. Fuller, Harvard University Law School 
‘larenee Morris, University of Pennsylvania Law School 


Arthur Larson, Director, World Rule of Law Center, Duke 
University 


8:00 p.m.—Chinese Room 
.ddress oy President Herbert W. Briggs 


FRIDAY, APRIL 29, 1960 


10:00 a.m.—State Room 

Panel [: Choice of Law Problems and International Contracts 

‘harman: John R. Stevenson, of the New York Bar 

“seckers: Wills L. M. Reese, Director, Parker School of Foreign aie 
Comparative Law, Columbia University: “The Parties’ 
Freedom to Choose the Governing Law in Internat:onal 
Contracts”? 

Lester Nurick, Assistant General Counsel, Internotional Bank 
for Reconstruction and Development: ‘‘Choice of Law Clauss 
and International Contracts’’ 

Philip W. Amram, of the District of Columbia Bar: ‘‘Uniform 


Laws—An Alternative Solution to Choice of Law Problems 
in International Contracts’’ 
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10:00 a.m.—Chinese Room 


Panel Il: International Law and the Political Problems of the Newly Inde- 
pendent State 
Chairman: Richard A. Falk, Ohio State University College of Law 
Speakers: Lincoln P. Bloomfield, Massachusetts Institute of Technology: 
‘*Law and Politics of International Political Change’’ 

D. P. O’Connell, Visiting Professor, Georgetown University: 
‘Boundary Disputes, International Law, and National Inde- 
pendence’’ 

George Abi-Saab, Harvard Law School: ‘‘The Middle East and 
the Scope of Domestic Jurisdiction”? 

Commentators: David Stern, Miami University School of Law: ‘‘Interna- 
tional Law and Cuba under Castro”? 

Bruce Marshall, Ohio State University: ‘‘ International 
Law and Polities in French Afriea’’ 


2:00 p.m.—State Room 


Panel I: International Protection of Acquired Rights. Discussion of Ar- 
ticles of Harvard Draft Convention on State Responsibility Deal- 
ing with Protection of Economic Rights of Aliens 

Chairman: James N. Hyde, of the New York Bar 

Panelists: Richard R. Baxter, Harvard University Law School; Seymour J. 
Rubin, of the District of Columbia Bar; Louis B. Sohn, Harvard 

University Law School; John R. Stevenson, of the New York 
Bar; 1. N. P. Stokes, of the New York Bar 


2:00 p.m.—Chinese Room 


Panel II: Current Legal Problems Connected with International Travers- 
ing River Systems 
Chairman: Charles E. Martin, Vice President of the Society 
Speakers: Ralph W. Johnson, University of Washington Law School: 
Columbia River System 
Arnold W. Knauth, of the New York Bar: Indus River System 
Alfred H. Garretson, New York University Law School: Nile 
River System 
Commentators: Maxwell Cohen, MeGill University; John G. Laylin, of the 
District of Columbia Bar; Roger Fisher, Harvard Law 
School 


5:30 p.m.—Colonial Room 


Informal Reception for Officers and Members of the Society and Their 
Guests. 


8:00 p.m.—State Room 


Panel I: Regionalism and International Law: The Most-Favored-Nation 
Clause in a Changing World 


Ly] NOTES AND COMMENTS tor 


Chairrian: Richard N. Gardner, Columbia Law School 
Speakers: Erie Stein, University of Michigan Law School: ‘‘The Conun À: 
Market and the Free Trade Association as Examples of Ec» 
nomie Regionalism”’ 
Raymond Vernon, Harvard Business School: “An Econ < 
Looks at Economie Regionalism”’ 
Stanley Metzger, Georgetown Law School: ‘Regional Markts 
and International Law” 
Commentators: Isaiah Frank, Johns Hopkins Uniwersity; George Brovz, 
of the District of Columbia Bar; Joseph Cold, Ge ieee: 
Counsel, International Monctary Fund 


8:00 p.m.—Chinese Room 


Panel 1: Role of Non-Gorcrimental Groups in the Devclopment of Int. 
national Law 
Chairman: Nicholas deB. Katzenbach, University of Chicago Law Schoo! 
Speakers: Quincey Wright, University of Virginia: ‘‘ Activities of the Lust 
tute of International Law’’ 
George W. Haight, of the New York Bar: ‘Activities of th: 
International Chamber of Commerce and Other Busines» 
Groups" 
John A. Johnson, General Counsel, National Acronautics ane 
Spoce Administration: ‘‘Réle of Scientific Groups’’ 
Honorable George Lodge, Assistant Sceretary of Labor: “Rò: 
of the International Labor Organization’’ 
Commentators: Leon Lipson, Yale Law School; Cecil J. Olmstead, Av v 
York University Law School 


SATURDAY, APRIL 30, 1960 


10:00 a.m.—Chinese Room 


Business Meeting and Election of Officers. 


7:00 p.m.— East Room 
ANNUAL DINNER 


Presiding: The President of the Society 

Spcakers: His Excellency Wilhelm G. Grewe, Ambassador of the Pedera: 
Republic of Germany; Ilis Excellency Mahomedali Currin 
Chagla, Ambassador of India; Professor Maxwell Cohen, 
MeGil University; Professor Milton Katz, Harvard Unir v- 
sity Law School 


JUDICIAL DECISIONS 


By Brunson MacCHESNEY 
Of the Board of Editors 


NovTEs 


Jurisdiction—dependents and civilian employees of armed forces 
abroad—constitutionality of trial abroad under Code of Military 
Justice 


In a series of cases involving the constitutionality of Article 2 (11) of 
the Uniform Code of Military Justice,’ after the decision in Reid v. Covert, 
354 U.S. 1 (1957), the Supreme Court held: in Kinsella v. U.S. ex rel. 
Singleton, 361 U.S. 284, that the article is unconstitutional as applied 
to a dependent wife for a non-capital offense; in McElroy v. U.S. ex rel. 
Guaghardo, 361 U.S. 281, that civilian employees are not subject to court- 
martial for non-capital offenses; and in Grisham v. Hagan, 361 U.S. 278, 
that such employees cannot be court-martialed on a capital charge. Mr. 
Justice Clark wrote the opinions. Mr. Justice Harlan, joined by Justice 
Frankfurter, dissented in the Kinsella and McElroy cases. Mr. Justice 
Whittaker, joined by Justice Stewart, dissented in the McHlroy and 
Grisham eases (January 18, 1960). 


Passports—constitutionality of travel restrictions—statutory authority 


Certiorari has been denied by the Supreme Court in Frank v. Herter 
and Worthy v. Herter, both noted in 54 A.J.LL. 189 (1960). 361 US. 
918 (1959). 


Unfair competittion—Paris Convention 


In an action for trade libel and unfair competition based on false charges 
on plaintiff’s patents, the court held, inter alia, that the Paris Convention 
for the Protection of Industrial Property? did not create a substantive 
law of unfair competition and did not abolish all defenses recognized in 
local law. Kermart Corporation v. Printing Aris Research Lab., Inc., 
969 F.2d 375 (U.S. Ct. A., 9th Circuit, June 17, 1959, Bone, Senior Judge). 


Extradition—similar offense 


In United States v. Stockinger, 269 F.2d 681 (U.S. Ct. A., 2d Cireuit, 
July 10, 1959, Waterman, Ct.J.), a habeas corpus proceeding to review an 
order of extradition under treaties è between the United States and Canada, 
it was held that the offenses were similar even though denominated dif- 
ferently under the laws of Canada and New York. 


110 U.S.C. $ 802 (11). 253 Stat. 1748. 
28 Stat. 872; 26 Stat. 1508; 32 Stat. 1864 and 1951. 


408 


te | JUDICIAL DECISIONS 


Nibpocnra on American bank for records of Panainenioa bia wh — 
forceable unless Panama prevents by criminal sanctions 


{1 cast National City Bank of N.Y. v. Internal Revenue Serie, vo: 
Ped 316 (U.S. Ct. A. 2nd Circuit, Nov. 10, 1959, Hineks, (tJ. 001 
Internal Revenue Service subpoena on the defendant bank for vecor)s o’ 
lis Panamanian branch was ordered enforced, absent a showing that co ` 
planes would subjeet the bank’s personnel to criminal saneticens rre ’ 
the lay of Panama. 


D te process—substituted service—Jones Act actions growing vir t 
husiness done in State 


` 


{ui Silas v. Paroh Steamship Company, 175 F. Supp. 35 (U.N. Dis. 6" 
Fo), Va., Nov. 18, 1958, Hoffman, D.J.), two separate Jones Act ago 
were beought, both based on substituted service under a Virginia stat 1 
On motions to set aside default judgments as void, such service wes ~ 
teined in the ease where the employment contract was made m Vegin. 
ard Joes Act action was treated as ‘‘erowing out of” business in V rein’ 
but hell violative of due process in the other case where the emoloyme + 
contract was made elsewhere and business done in Virginia was not sa: 
steniia! enough for defendant to be present for all purposes. 


Purcigt flag shipping—labor relations 


Plaintiffs, Liberian and Panamanian corporations, operating vessels ois 
dey Lib-rian or Panamanian flags and registry, had previously been denx 
a preliminary Injunction against the defendants, international seam) . 
anions and officials (43 A.J.1.L. 695 (1959)). On a subsequent motion «e 
su nma: y judgment by the defendants, the motion was denied on the gro un. 
that issues of fact warranted trial. Afran Transport Co. v. Nationa: dar 
rimwe Caton, 17a F. Supp. 285 and 177 F. Supp. 610 (U.N. Dist, Ci 
SNA., Feb. 20 and June 8, 1959, Bryan, D.J.). 


Supreme Restitution Court not a Federal agency within Veirre . 
Preference Act 


in Cosman v. Herter, 177 F. Supp. 285 (U.S. Dist. Ct, D.C., Oct. 5 
909, Holtzoff, D.J.), plaintiff sought appointment to the Supreme Resti 
‘ution Court by virtue of the Veterans’ Preference Act. The court hot 
that the said court was an international tribunal created by treaty and nn 
a **iederal ageney’’ within the Veterans’ Preference Act. 


Ertvadition—treaty with Italy—erime committed during “susjye x 
sion’? basis for extradition after “revival” 


In Application of D’Amico, 177 F. Supp. 648 (U.S. Dist. Ct., S.D.N.Y., 
Jet. 4, 1959, Bryan, D.J.), the court held, inter alia, that the ‘‘revival’’ 


"12-2 7, Code of Virginia, 1950, 55 U.S.C. § 861. 
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of the Extradition Treaty of 1868,° as amended by the Convention of 
1884,’ was effective to authorize extradition for an offense committed in 
Italy during the continuation of hostilities while the treaty was ‘‘sus- 
pended.” Accord: Gallina v. Fraser, 177 F. Supp. 856 (U.S. Dist. Ct., 
D., Conn., May 15, 1959, Smith, C.J.). 

Note: See also, United States ex rel. Tommasso Argento v. Jacobs, 176 
F. Supp. 877 (U.S. Dist. Ct., N.D., Ohio, E.D., Sept. 24, 1959, Weick, 
D.J.), in which a writ of habeas corpus was granted on the basis of lack 
of evidence for reasonable belief a crime was committed. An earlier phase 
of the proceeding, Argento v. Horn, 241 F.2d 258 (U.S. Ct. A., 6th Circuit, 
Stewart, J.), was digested in 51 A.J.I.L. 684 (1957). 


Proceeds of illegal transaction in hands of third party—illegality and 
public policy 

In Southwestern Shipping Corp. v. National City Bank, 190 N.Y.S. 2d 

352 (N.Y. Ct. of Appeals, July 8, 1959, Froessel, J.; Desmond and Dye, Jd., 

dissenting), proceeds of an exchange contract which violated the Bretton 

Woods Agreement were in defendant bank’s hands for payment to plain- 

tiff, one of the parties to the illegal transaction. The court held the bank 
could not assert the defense of illegality. 


State law—foreign policy—discrinunation 


In American Jewish Congress v. Carter, 190 N.Y.S. 2d 218 (Supreme 
Court, Special Term, New York County, Part I, July 15, 1959, Epstein, 
J.), the decision of the State Commission against Discrimination, permit- 
ting an oil company doing business in Saudi Arabia to inquire into re- 
ligious affiliation as a ‘‘bona fide occupational qualification,’’ was re- 
versed on grounds, inter alia, that State law will not be subordinated to 
that of a foreign state, and that the classification violated the First and 
Fifth Amendments to the U. S. Constitution. 


Immunity—deference to the Executive 


In Weilamann v. Chase Manhattan Bank, 192 N.Y.S. 2d 469 (Sup. Ct., 
Special Term, Westchester County, Part II, Oct. 1, 1959, Hager, J.), the 
U.S.S.R. claimed immunity through the State Department, which, through 
the U.S. Attorney, informed the court that the attachment of U.S.S.R. bank 
deposits in defendant bank should be vacated. The court recognized the 
claim, stating the governing principle to be that local courts should follow 
the Executive on questions of foreign relations. 


STATUS oF FORCES AGREEMENT—ITaLIAN DECISIONS * 


(1) The Supreme Court of Cassation held that no Italian criminal 
jurisdiction existed in the Italian courts in the case of an American soldier 


615 Stat. 629. 724 Stat. 1001. 
* Opinions furnished through courtesy of Colonel Howard S. Levie, U. S. Army. 
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charged with negligent homicide in the operation of an auto, committed 
at a time prior to the entry into force of Article 7 of the NATO Status 
of Forces Agreement. Case of Parker, Judgment No. 270, Cassation, 
1959. 

(2) An Italian citizen was permitted to institute attachment proceed- 
ings m which the U.S. Army was cited as third-party debtor. On eross- 
motions to quash, invoking immunity, the Verona Tribunal held that a 
levy of execution proceedings against the instrumentality of a foreign 
state was null and void. Case of Andrioli, April 2, 1959, Verona, Ist 
Section of Verona Tribunal. 

(3) In penal proceedings against the defendant wife of a U.S. soldier 
for serious negligent injuries, the failure of the trial judge to notify the 
commanding officer pursuant to Italian law implementing Article 7, Para- 
graph 9 (g) of the NATO Status of Forces Agreement (providing for a 
U.S. observer) was held to be the basis for absolute nullity and raisable e.r 
officio on appeal for the first time. Case of Wood, Supreme Court of 
Cassation, IV Penal Section, 1959. 

(4) An Italian citizen, employed for five years by the American Battle 
Monuments Commission in Italy, sued the Commission and the U.S. Gov- 
ernment for failure to comply with Italian labor legislation. It was held 
that such employment contract is part of public law and outside the juris- 
diction of Italian courts. American Battle Monuments Commission Case, 
the United Civil Sections of the Court of Cassation, Ex Parte Judgment of 
June, 1958. 


British Decisions * 


Taration—interpretation of statute—conflict between unilateral legis- 
lation and legislation based on an international agreement 


Respondent had main offices in New South Wales, Australia, and a 
branch office in London, England. It claimed that to tax it on ineome 
arising out of investments on the basis of r. 3 of case III of Schedule D to 
the Income Tax Act, 1918 (8 & 9 Geo. 5 e. 40) (now section 430 Income 
Tax Act, 1952 (15 & 16 Geo. 6 & I Eliz. 2 ¢.10)) would be in conflict with 
the Double Taxation Relief Agreement made with Australia and embodied 
in the municipal law as Double Taxation Relief (Taxes on Income) (Aus- 
tralia) Order, 1947 (S.R. & O. 1947, No. 806), under the Finance (No. 2) 
Act, 1945 (9 & 10 Geo. 6 ¢.13) Section 51(1). The House of Lords upheld 
this claim, indicating that if there is a conflict, the unilateral legislation 
of the United Kingdom would have to give way. Ostime v. Australian 
Mutual Provident Society, [1959] 3 All E.R. 245, 3 W.L.R. 410 (H.L. 
Lord Radeliffe, Lord Tucker, Lord Somervell and Lord Birkett; Lord 
Denning dissented, July 16, 1959). 


* The assistance of Egon Guttmann, LL.B., LL.M. (London), Teaching Associate, 
Rutgers University (Newark), with respect to British cases is gratefully acknowledged. 
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Diplomatic immunity—foreign sovereign state—extent of waiver of 
immunity by bringing action—action for debt—counterclaim for 
damages for slander 


The High Commissioner for India and the Government of the Union 
of India, among others, were plaintiffs in an action for debt. The de- 
fendant counterclaimed for damages in respect of a slander by the servants 
or agents of the plaintiffs, and the plaintiffs applied to have the counter- 
claim struck out. It was held that, by bringing the action on the debt, 
the plaintiffs only submitted to the jurisdiction of the court for the 
purpose of adjudicating this action, and this includes any reasonable de- 
fense or counterclaim connected therewith. The defendant is not thereby 
enabled to bring any charges he may desire which are unconnected with 
the plaintiffs’ action. High Commissioner for India and Others v. Ghosh, 
[1959] 3 All E.R. 659; 3 W.L.R. 811 (C.A., Jenkins, Morris and Ormerod, 
L.JJ., March 17, 1959). 


Habeas corpus—jurisdiction to issue writ-—foreign territery—Pro- 
tectorate—arrest and detention in Protectorate 


The question posed to the court was whether the High Court of England 
ean issue the writ of habeas corpus to a British Protectorate which, it is 
claimed, is foreign territory. The court held that the writ can issue any- 
where where the sovereign exercises power so as to be able to demand 
a reason why a subject is wrongfully detained. The concept of sov- 
erelgnty must not be looked at in the Austinian sense but in the light of 
modern developments which, in the case of Protectorates, may indicate a 
divided sovereignty. Whether such power exists is a question of fact, 
and a mere reference to a Protectorate as a foreign territory will not 
answer the question whether the sovereign’s power internally in such terri- 
tory is such as to be able to make the demand indicated in the writ. The 
existence of a court set up in such territory to deal with such matters will, 
however, result in the High Court refusing to issue the writ. Re Mwenya, 
[1959] 3 All E.R. 525; 3 W.L.R. 767 (C.A., Lord Evershed, M.R., Romer 
and Seller, L.JJ., Oct. 18, 1959). 


Taxation—interpretation of statute—eaistence of international treaty 


A treaty of April, 1926, between the Republic of Hire and the United 
Kingdom provided that residents of Eire who were not residents of the 
United Kingdom would be absolutely exempted from United Kingdom 
taxes. The respondents were an Eire company which had bought out the 
equity shares of two English companies and was now attempting to re- 
cover tax deducted at source on dividends arising out of profits accumu- 
lated before the company had bought these shares (‘‘dividend stripping’’). 
The company claimed that it was entitled to exemption under the pro- 
visions of Section 4(2) of the Finance (No. 2) Act, 1955 (8 & 4 Eliz. 
2¢.17), as persons entitled to exemption from income tax ‘‘under any en- 
actment.’’ It was held that, even though to hold the company liable for 


very F X 
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ax would be in conflict with an international treaty, the olain menan 


is 


or the statute covering ‘‘dividend stripping’ would require iabili y o? 7 


compi ny to taxation. Inland Revenue Commissioners v. Colleo Deal! ex 
bid., 11959] 3 All E.R. 331; 1 W.L.R. 995 (Ch.D., Vaisey, J., July >°1 


G30 
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AMERICAN CASES ON ENEMY PROPERTY 


Enemy property. Legerlotz v. Rogers, 361 U.S. 808 (Oct. 12, 15 
certiorari granted and directions given as to brief and oral argument : 
eveet of amendment of a ‘‘return order’’ as opposed to a ‘‘notice of inte : 
toc to return; Dix v. Rogers, 269 F.2d 84 (2nd Cir., June 24, 193 
1. ‘hese of tax sale certificates is a prohibited transaction; starus ss 
ti ‘tor of State law and is superseded by Federal law only to the . <i 7 
1 -ss-ry to protect the United States; the purchaser is not quali’: 

s © nader $9 a`; Sonnenberg v. United States, 174 F. Sapp. ¢ 
(S.DINLY., May 25, 1958), war loss had already occurred when the (1 1 
States declared war on Germany, and was not deductible m 19 £9 ineow c io 
return; City Bank Farmers Trust Co. v. U.S., 174 F. Supp. 583 (S.DINY , 
June 16, 1959), income due to a resident and eitizen of France wes vo. 
distrib ited because of the restrictions of the Trading with the Enemy Ari, 
aid wes held not to be ineludable in Federal Estate Tax; Weitniiann » 
[S177 F. Supp. 562 (S.D.N.Y., Aug. 10, 1959), refund of 19-45 taxes wis 
d nied where the evidence was insufficient to establish that the taxpay ' 
hal effectively resumed possession of his property in Czechoslovalkea | 
ty <n the period when the Germans withdrew and the property wes a- 
tionalived: Jn re Brambeer’s Will, 187 N.Y.S. 2d 800 (Surrogate Ct, N.U 
Co. April 10, 1959+, though not parties to the proceedings, persons who >? 
interesis have vested in the custodian can be heard in proceedings on co °- 
steucticn of the will and account of substituted trustee of residuary iros. : 
Ti ve Schinidt’s Will, 97 N.W. 2d 441 (Sup. Ct. Minn., June 19, 1959 . 
th: curtedian only takes the interest of the benefielary; thus, wio 
mivrest of the beneficiary is not established until the end of the irus, 
ard a beneficiary, who predeceases this date, takes nothmeg, the Al. 
Property Custodian takes no part of the corpus. 


ren 
i- 


AMERICAN CASES ON NATIONALITY 


 Sizenship. Ng Yip Yee v. Barber, 267 F.2d 206 (9th Cir., Fob. 24. 
1959 , court of appeal cannot change finding of facts established by 1: 
administrative body, nor ean it direct the District Court as to what fine in 
to make; it can only set aside findings which are clearly erroneous; Nori, 
Kajama v. Dulles, 268 F.2d 110 (9th Cir., April 27, 1959), and Yeki, 
Yemamoto v. Dulles, 268 F.2d 111 (9th Cir., April 27, 1959), claiman: 
ned net prove coercion and duress in renunciation of U.S. national:ty 
Veecore v. Bernsen, 267 F.2d 265 (Sth Cir., May 13, 1959), evidence tha 
apoella:t had voted in Italian political election, as to which there was us 
legal requirement to vote, is sufficient to indicate loss of citizenskip 
Kezeti v. Dulles, 268 F.2d 207 (9th Cir.. May 29, 1959). the burden is ai 
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the Government to show expatriation by clear, convincing and unequivocal 
evidence; Kletter v. Herter, 268 F.2d 582 (D.C. Cir., June 4, 1959), facts 
indicate that claimant was never an American citizen; MacKay v. McAlez- 
ander, 268 F.2d 35 (9th Cir., June 9, 1959), a deeree of nationality issued 
in Canada is not open to collateral attack in a U.S. court; an inaccuracy 
in obtaining a certificate of naturalization was not extrinsic fraud and a 
foreign judgment is not assailable on intrinsic fraud; claimant followed 
father’s nationality ; Costa v. Rogers, 267 F.2d 921 (2d Cir., June 16, 1959), 
a finding of fact that the plaintiff was not born in the U.S., for purpose of 
citizenship, does not determine the issue of foreign birth in pending 
deportation proceedings; Chew Wing Luk v. Dulles, 268 F.2d 824 (9th 
Cir., June 26, 1959), where a plaintiff appeals against an administrative 
finding on his claim to citizenship, the District Court has jurisdiction to 
hear his claim not only on the grounds rejected but also on any other 
ground containing an allegation of claim of right or privilege as a U.S. 
citizen; Harumi Sameshima v. Dulles, 173 F. Supp. 937 (S.D. Calif., Oct. 
24, 1958), the 1952 Act preserves a right under the 1940 Act to make a 
claim to citizenship; Young Ah Chor, 270 F.2d 338 (9th Cir., Sept. 11, 
1959), testimony of a witness, who was not related to the plaintiff, could 
not be relied upon entirely in denying citizenship, and its admission was 
prejudicial; Fragele v. Rogers, 175 F. Supp. 658 (H.D.N.Y., July 24, 
1959), a suit to regain citizenship was denied because the plaintiff had not 
exhausted her administrative remedies. 

Naturalization. Petition for Naturalization of Medalion, 173 F. Supp. 
249 (S.D.N.Y., April 15, 1959), admission to permanent residence prior 
to 1952 gives petitioner an inchoate right, a ‘‘status,’’ to naturalization 
under the 1940 Act; Petition for Naturalization of Suey Chin, 173 F. Supp. 
510 (S.D.N.Y., May 18, 1959), according to the moral feelings now pre- 
vailing in the country a drug addict is not a person of ‘‘good moral char- 
acter’’; where petitioner is an honorably discharged veteran, the period 
of good conduct runs from the filing of the petition; Petition for Naturali- 
zation of Bergin, 173 F. Supp. 883 (D.N.J., June 10, 1959), petitioner 
knew that by claiming exemption from military service with the aid of 
his Embassy he was depriving himself of the possibility of ever becoming 
a citizen; the fact that the memorandum of the Board used thereafter 
afforded additional safeguards was immaterial; Petition for Naturalization 
of K., 174 F. Supp. 348 (D.Md., June 12, 1959), the provision dispensing 
with five-years’ residence in the case of the spouse of a serviceman does not 
do away with the requirement of ‘‘good moral character’’ at the time of the 
application; ‘‘good moral character’’ is not a momentary attribute, but 
past misconduct may not be a bar where there has been reformation; 
Petition for Naturalization of Bergman, 173 F. Supp. 880 (D. Minn., 
June 17, 1959), a subsequent request for induction into military service did 
not annul a previous waiver, intelligently made, of the privilege to 
become a citizen when the exemption was elaimed; In re Naturalization of 
Wolf, 270 F.2d 422 (8rd Cir., Sept. 16, 1959), alien’s residence under 
the 1940 Act was a ‘‘status,’’ “‘condition’’ or ‘‘right in process of acquisi- 
tion” within the meaning of the saving clause of the 1952 Act; UWS. v. 
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Schaier, 175 F. Supp. 838 (S.D.N.Y., July 2, 1959), adjustment of status 
is within the meaning of § 1422; In re Naturalization of Regan, 177 F. 
Supp. 787 (S8.D.N.Y., Aug. 10, 1959), an alien’s subsequent voluntary in- 
duction and service in the Armed Forces was not sufficient to exclude him 
from §315(a) after he applied for and was granted exemption from 
service; In re Bouchage’s Petition, 177 FE. Supp. 887 (S.D.N.Y., Oct. 26, 
1959), in a case of mistake as to rights, induced by a draft board member, 
the petition for naturalization was granted. 

Denaturalization. Diamond v. U.S., 267 F.2d 23 (5th Cir., May 19, 
1959), under Federal Rules, the defendant is entitled to a hearing of a 
motion to dismiss an action to revoke naturalization; Chaunt v. U.S., 270 
F.2d 179 (9th Cir., Sept. 22, 1959), concealment of arrests when petition- 
ing for naturalization is sufficient ground for a decree of denaturalization. 

Deportation. Hoy v. Mendoza-Rhivera, 267 F.2d 451 (9th Cir., April 3, 
1959), and Hoy v. Rojas-Gutierrez, 267 F.2d 490 (9th Cir., April 3, 1959), 
a conviction for ‘‘simple possession of marijuana’’ is Insufficient basis for 
a deportation order; Wood v. Hoy, 266 F.2d 825 (9th Cir., April 30, 1959), 
a conviction followed by a suspended sentence and probation constitute 
a ‘‘conviction’’ for deportation purposes, but deportation order was refused 
when there was no proof that two distinct crimes did not arise ‘‘out of a 
single scheme of criminal misconduct”: Taran v. U.S., 266 F.2d 561 (8th 
Cir., May 12, 1959), false statements in an application for a State pardon 
are legally irrelevant to a criminal charge of improperly influencing Fed- 
eral deportation proceedings, since the deportation statute makes a pardon 
conclusive; a similar charge re naturalization proceedings is defective 
when no application is ‘‘pending’’ within the district; U.S. ex rel. Piper- 
kof v. Esperdy, 267 F.2d 72 (2d Cir., May 18, 1959), a recommendation 
against deportation in State proceedings reopened to cure earlier defect 
was too late under Federal statute; MacKay v. McAlexander, 268 F.2d 
30 (9th Cir, June 9, 1959), the statute authorizing deportation of an 
alien Communist is Constitutional; the fact that the alien is a voluntary, 
dues-paying, active, participating member shows ‘‘meaningful association’’; 
Costa v. Rogers, 267 F.2d 921 (2d Cir., June 16, 1959), a finding of fact 
in nationality proceedings that the plaintiff was not born in the U.S. does 
not determine the issue of foreign birth in pending deportation proceed- 
ings; Zito v. Moutal, 174 F. Supp. 581 (N.D. IUl., March 31, 1959), two 
crimes separated in time can still be crimes involving moral turpitude 
arising out of a single scheme of criminal conduct; the evidence to be 
adduced by the Government must be ‘‘reasonable, substantive and proba- 
tive” and not such as to give equal support to inconsistent inferences; 
Kimm v. Hoy, 361 U.S. 807 (Oct. 12, 1959), certificate granted; Niukkanen 
v. UcAlezander, 361 U.S. 808 (Oct. 12, 1959), certificate granted to alien 
who was a card-carrying Communist; Torres v. Hoy, 269 F. 2d 289 (9th 
Cir., July 1, 1959), ‘‘fraud’’ in obtaining visa, sufficiency of evidence; 
Cheng Fu Sheng v. Barber, 269 F.2d 497 (9th Cir., Aug. 10, 1959), basis 
of ‘‘fear of persecution’’ in country to which deportation will occur is 
subjective; Babouris v. Hsperdy, 269 F.2d 621 (2nd Cir., Aug. 18, 1959), 
a label given to conduct under a statute does not determine whether it is a 
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‘“‘erime”’ involving moral turpitude within § 1251; Williams v. Sahli, 271 
F.2d 228 (6th Cir., Oct. 16, 1959), record established that alien had mem- 
bership in Communist Party within the ten years preceding application 
for suspension: Calvillo v. Robinson, 271 F.2d 249 (Tth Cir., Nov. 8, 1959), 
alien was not guilty of a ‘‘willful misrepresentation of material fact,’’ 
since disclosure of length of prior residence would not have precluded 
grant for visa; Babouris v. Murff, 175 F. Supp. 508 (S.D.N.Y., Nov. 11, 
1958), a label given to conduct under a statute does not determine whether 
it is ‘‘erime’’ involving moral turpitude within § 1251; Leontis v. Esperdy, 
175 F. Supp. 21 (8.D.N.Y., July 9, 1959), the powers of the courts to 
review the Attorney General’s discretion to grant a suspension are limited 
to determining whether he was guilty of arbitrary or capricious tactics; 
Grubisich v. Esperdy, 175 F. Supp. 445 (S.D.N.Y., July 10, 1959), alien 
was a member of the Communist Party within the meaning of the Internal 
Security Act and was subject to deportation; U.S. ex rel. Tom We Shung 
v., Murf, 176 F. Supp. 253 (8.D.N.Y., July 29, 1959), the phrase, ‘‘country 
whence he came,” in § 237(a) refers to a geographical area and not a 
political government; Chan Wing Cheung v. Hagerty, 176 F. Supp. 421 
(D. Rhode Is., Aug. 6, 1959), deportation of an alien, who was deportable 
as a person who remained longer than permitted, was not within the dis- 
eretionary suspension of the Attorney General. 

Miscellaneous. Lee Tin Mew v. Jones, 268 F.2d 376 (9th Cir., April 
10, 1959), an administrative subpoena issued under 8 U.S.C.A. § 1225 must 
lay a foundation to establish the authority of the investigating officer to 
question the person concerned and cannot be used to question a person 
residing in the U.S. as to his citizenship or activities merely because the 
officer believes or suspects him of being an alien; Siminoff v. Esperdy, 267 
F.2d 705 (2d Cir., June 18, 1959), the exercise of supervisory powers over 
movements of a deportable alien may extend to the lifetime of the alien 
and should only be asserted sparingly, as it works substantial hardship 
and inconvenience; Wong v. Hoy, 173 F. Supp. 855 (S.D. Calif., March 
2, 1959), a visa petition for the alien wife of a mentally incompetent citizen 
can be made by his guardian; State of Michigan v. Binder, 96 N.W. 2d 
140 (Sup. Ct. Mich., April 18, 1959), the statement in an affidavit that the 
deponent would prevent an intending immigrant from ever becoming a 
publie charge does not create a contractual obligation between the de- 
ponent and the State; Bartoi v. Bartoi, 190 N.Y.S. 2d 257 (Sup. Ct., N.Y. 
Co., Sept. 10, 1959), alien was induced by fraudulent representations to 
marry and turn over all his life savings and earnings. 


RECENT SIGNIFICANT GERMAN DECISIONS * 


Extradition—political persecution—right of asylum under the Basic 
Law 


Appellant, a Yugoslav citizen, came to Germany for the purpose of 
setting up an exhibition pavilion for a Belgrade firm, with the consent 


* Prepared by M. Magdalena Schoeh, U. S. Department of Justice, Washington, D. C. 


d 
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(i the Yugoslav authorities. He did not return to his native cous» 
Lui u stead requested asylum and recognition as a foreign refuge in 
(;crmeny, claiming that for reasons of origin and political conviction n^ 
was opposed to the present Yugoslav regime and its methods, and thorefi > 
he would be endangered if he returned to his country. Soon tkercal e 
he was indicted in a Belgrade court for a series of ¢rimes which he pea 
¿ llegedly committed in his capacity as manager of a nationalized publish) '« 
enterprise. These erimes were equivalent to embezzlement, fraud, ece- 
versio 1 and forgery under German law. On this basis the Yugoslav G.1- 
ernment, by diplomatie note, requested the extradition oz its national. : c- 
clarin: that the accused would not be prosecuted for any crimes or avis 
(ther than those named in the request, and that his personal liberty wow t 
10t be restricted. The appellant, who denied having committed the erin, 
with which he was charged, protested against extradition and relied on ‘::' 
right of asylum which Article 16 of the Basic Law guarantees to politi «| 
persecutees (Article 16, paragraph 2, second sentence). 

The appellate court ordered him extradited on the grounds that the €n- 
pellant had committed neither a political crime nor an offense connec] 
with a political crime within the meaning of the Extradition Law,’ anc iJ ai 
he did not meet the constitutional requirements of political asylum. In his 
eppeal to the Federal Constitutional Court appellant alleged the follown T: 
le had aroused the displeasure of the Yugoslav consul in the city whee» 
the exhibition was held because he had not decorated the Yugoslav pavilion 
lavishly enough and because he had made contacts with Yugoslav emigren ~; 
be was a member of the Mixed Service Organisation, an auxiliary of th) 
Britis. Army in Germany, which was composed of former Yugos av 
prisoners of war and Serbian troop units which had fought on the Germen 
side; he had become a member of the Serbian National Association m 
Germeny, which was directed against Communism and the Tito regias. 
siembership in these two organizations alone would expose him to dancer 
to life and liberty in his homeland. Moreover, it might have become knovn 
in Yuzoslavia that he had worked for a German Army radio station d wie 
the war when he was in a German Labor Service unit. 

The Federal Constitutional Court held that the appellant was entit «1 
io political asylum under Article 16 of the Basic Law. While this pw- 
vision does not define political persecution, the legislative history sho .s 
that tae right of political asylum was understood as ‘‘a right granted to 

The Extradition Law of Dee. 23, 1929 (RGBI. I, 239), provides: 

‘Section 2 (1) Extradition is permissible only for an act which is a major cr a mi ior 
cume under German law. 

‘*Section 3 (1) Extradition is not permissible if the act for which extradilion is +c 
quested is a political act or is connected with a political act in such manner that ii - «3 
cesigned to prepare, secure, cover up or repel such political act. 

‘*(2° Political acts are punishable attacks which are immediately directed against 
the oxi.tence or security of the state, against the head of the state or a member of ‘lig 
governinent of the state as such, against a constitutional body, against civie rights 11 
chetions or plebiscites, or against friendly relations with foreign countries. 


‘¢(3 Extradition is permissible if the act constitutes a deliberate crime against L's, 
cxeent where it was done in open battle.’’ 
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a foreigner who cannot continue living in his own country because he is 
deprived of liberty, life or property by the political system prevailing 
there.” The concept of political persecution must not be narrowly in- 
terpreted. It is characterized by deep-seated socio-political and ideological 
contrasts between states which have developed basically different internal 
structures. There are a number of states in which, for the purpose of en- 
forcing and securing political and social revolutions, the power of the state 
is exercised in a manner contradictory to the principles of a liberal de- 
moeracy. Hence the concept of political persecutee must not be limited 
to so-called political offenders within the meaning of the Extradition Law, 
1.¢., to persons whose extradition is demanded by reason of a criminal 
act as defined in that law, but must be extended to persons prosecuted for 
non-political offenses ‘‘ where such persons, if extradited, would be liable 
in their home country to suffer measures of persecution involving danger 
to life and limb or restrictions of personal liberty for political reasons.’’ 
A person can be a political persecutee even if he did not create the facts 
justifying fear of persecution prior to his coming to the Federal Republic. 
Such cases must, however, be scrutinized very carefully, for foreigners 
must not be encouraged to create subsequently the conditions for the right 
of asylum for the sole purpose of obtaining protection from punishment 
for an ordinary erime. 

A right of asylum of ‘‘political persecutees’’ may exist where the re- 
quirements established in the Geneva Convention on the Status of Refugees, 
of July 28, 1951,2 and in the Regulations on Political Asylum of January 
6, 1953 (Bundeseesetzblatt I, 8), for ‘‘political refugees’’ are not met. 
Hence decisions which deny a person recognition as a political refugee are 
not precedents for deciding the question of political asylum. General in- 
ternational law knows of no rule limiting political asylum to political 
criminals. 

The assurance on the part of the requesting state that the accused 
would be prosecuted only for the erimes specified in the request for extra- 
dition, which in former times was an adequate safeguard against political 
persecution of persons extradited, is no longer effective today. The 
‘*nolitization’’ of large spheres of life and the utilization of criminal law 
for securing and carrying out social and political revolutions have blurred 
the boundary line between ‘‘eriminal’’ and ‘‘political’’ offenses in many 
states. Moreover, the criminal procedure in such countries frequently 
does not guarantee that in cases involving political opponents the proseecu- 
tion will be restricted to the crimes specified. Where, nevertheless, a sys- 
tem of extradition is continued with such states, it is necessary to examine 


2Art. 1 A (2) of the Geneva Convention defines ‘‘refugee’’ as a person who, 
‘fas a result of events occurring before January 1, 1951 and owing to well-founded fear 
of being persecuted for reasons of race, religion, nationality, membership of a particular 
social group or political opinion, is outside the country of his nationality and is unable 
or owing to such fear is unwilling to avail himself of the protection of that country; 
or who, not having a nationality and being outside the country of his former habitual 
residence as a result of such events, is unable or, owing to such fear, unwilling to re- 
turn to it.” 
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each case that is not unequivocally criminal, with a view to the right of 
political asylum guaranteed by the Basic Law. 

In the present case appellant’s fear that if he returned to Yugoslavia he 
would be persecuted for his political connections alone is justified. There- 
fore he may not be extradited. Decision of the Federal Constitutional 
Court, First Division, Feb. 4, 1959 (1BvR 193/57). 9 Entscheidungen des 
Bundesverfassungsgerichts 174; 12 Neue Juristische Wochenschrift 763 
(No. 17, 1959). 


Extradition—former persecutees—examination of retention of Ger- 
man citizenship—Articles 16 and 116 of Basic Law 


A German Jew emigrated to the United States in 1984 and was de- 
prived of his German citizenship by decree of the Nazi authorities in 1988. 
In 1946 he was naturalized as an American eitizen. He returned to Europe 
in 1948 and engaged in the banking business there, staying in Munich, 
Germany, whenever he was not traveling. Switzerland requested his extra- 
dition for various criminal offenses. 

The appellate court ordered him extradited and arrested pending extra- 
dition. The Federal Constitutional Court reversed on the following 
grounds: 


(1) In an extradition proceeding the court must investigate ex officio 
whether the person concerned is a German citizen, in view of the provision 
of Article 16 of the Basie Law that ‘‘no German may be extradited to a 
foreign country.’’ 

(2) Article 116, paragraph 2, of the Basie Law provides: 

Former German citizens who between January 30, 1933 and May 8, 
1945 were deprived of their citizenship for political, racial or re- 
hgious reasons, and their descendants, shall be regranted citizenship 
on application. They shall not be considered to have lost citizenship 
if they took up residence in Germany after May 8, 1945 and have not 
expressed a wish to the contrary. 
This rule applies to the appellant, even if he should have re-established 
his residence in Germany after the effective date of the Basic Law (May 
23, 1949). The provision creates a legal presumption that such a person 
resuming residence in Germany has the mtention to reassert his German 
citizenship. There is no evidence to rebut this presumption here. 

(3) Where, in accordance with Article 116, paragraph 2, a persecutee 
is deemed not to have been denaturalized, he has not lost his German 
citizenship, even if he aequired another citizenship during his exile. 
Order of the Federal Constitutional Court, First Division, July 10, 1958 
(1BVR 532/56). 8 Entscheidungen des Bundesverfassungsgerichis 81; 11 
Neue Juristische Wochenschrift 1486 (No. 37, 1958); 10 Rechtsprechung 
zum Wiederguimachungsrecht 94 (No. 2, 1959). 


Stateless aliens—expulsion—Geneva Convention on Status of Refugees 
—German Law on Status of Stateless Aliens 


Plaintiff was a Hungarian citizen by birth. He entered West Germany 
in May, 1949, and went from there to Belgium in August, 1949. From 
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there he returned to West Germany in 1951 without the necessary border- 
crossing papers. He was sentenced to two months’ imprisonment for 
illegal border-crossing, together with repeated tax evasion and non-payment 
of fares on publie means of transportation. Thereafter he remained in 
Germany, eventually obtaining an alien’s passport and a residence permit. 
In 1955 he was convicted of burglary and sentenced to two years’ imprison- 
ment at hard labor. Thereupon the defendant city M. issued an un- 
limited residence prohibition (expulsion order) against him. Plaintiff 
sued in the administrative court to have the order set aside, relying on 
his I.R.O. certificate and his status as a stateless alien under German law. 
The two lower courts dismissed the suit, but the Federal Administrative 
Court remanded the ease on these grounds: 

Under the Aliens Police Regulations of August 22, 1938 (RGBL I, 1053), 
the competent administrative agency is authorized to issue a residence 
prohibition against an alien if, inter alia, he has been sentenced for a 
major or a minor crime (Section 5). Under the Law of April 25, 1951 
(BGBL. I, 269), concerning the Status of Stateless Aliens in the Federal 
Territory, however, a stateless alien may be expelled only for reasons of 
national security and public order (Section 23).+ Likewise, according to 
the Geneva Convention of July 28, 1951, on the Status of Refugees (BGBL. 
1953, II, 560), a stateless refugee who is lawfully in the territory of the 
Federal Republic cannot be deprived of his residence rights except for 
reasons of national security and public order (Article 32). In cases in- 
volving the Aliens Police Regulations the courts review administrative 
decisions as to whether the administrative agency has acted within the 
discretion granted to it. Where, however, a stateless alien or an alien 
refugee is involved, the courts must fully review the administrative action 
in order to ascertain whether the facts warrant the issuance of a residence 
prohibition. 

The Law on Stateless Refugees (see above) applies generally to stateless 
aliens who sojourned in West Germany or West Berlin on June 30, 1950. 
But it is also applicable to persons who were in West Germany or West 


1 The law defines a stateless alien as an alien or stateless person who shows that he is 
under the jurisdiction of the I.R.O. and who resided in the territory of the Federal. 
Republic on June 30, 1950, or that he had his ordinary residence in Germany after July 
1, 1948, then moved outside Germany, but re-established his permanent residence in 
Germany within two years after this departure (Secs. 1 and 2, par. 3). 

Sec. 23 of the law provides: 

“*(1) Stateless aliens may not be expelled except for reasons of public safety and 
order. An alien against whom an expulsion order is issued is entitled to recourse 
to the courts. When a suit is brought, the execution of the expulsion order shall be 
suspended until final decision has been rendered. 

‘<{2) The expulsion order shall grant the alien an adequate period of time during 
which he can seek admission to another country. 

‘*(3) A stateless alien may not be extradited nor expelled, deported or returned to a 
state in which his life or his liberty is endangered by reason of his race, his descent, his 
origin, his faith, his religious or political convictions. 

‘¢(4) The applicability of Law No. 10 of the Allied High Commission of October 
27, 1949, concerning the expulsion of undesirable persons is not affected by this Law.’” 
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Berlin after June 1, 1948, then emigrated with the aid of the I.R.O. but 
failed in their plans and returned to Germany lawfully for permanent 
residence within two years after their emigration (Section 2, paragraph 3). 
Hence the only question in the case of plaintiff is whether he re-established 
a lawful residence in Germany. The appellate administrative court de- 
nied this in view of the fact that plaintiff re-entered Germany without 
proper border-crossing papers. This opinion does not do justice to the 
intent of Section 2, paragraph 3, of the law of 1951. The law must be in- 
terpreted liberally. Even where an alien enters Germany illegally, his 
residence may subsequently become lawful. This is the case here, where 
plaintiff held a residence permit for several years. 

If, upon remand, it should be found that plaintiff is not under the juris- 
diction of the I.R.O. and therefore not entitled to the status of a stateless 
alien under the law of 1951, the court must examine whether he cannot 
claim the protection of the Geneva Convention relating to the Status of 
Refugees (see above). This convention grants direct rights to the indi- 
viduals covered by it. According to Chapter I, Article 1, of the conven- 
tion, a refugee is a person who 


as a result of events occurring before 1 January 1951 and owing to 
well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political 
opinion, is outside the country of his nationality and is unable or 
owing to such fear is unwilling to avail himself of the protection of 
that country; or who, not having a nationality and being outside the 
country of his former habitual residence as a result of such events, 
is unable or, owing to such fear, is unwilling to return to it. 


Loss of refugee status is regulated by Article 1 C, E and F of the conven- 
tion. There is no mention anywhere in the convention of a rule under 
which a refugee would lose his status by moving from one country to an- 
other. Nor does a refugee lose his status by changing illegally from one 
country to another, even if he is not persecuted in the country from which 
he re-entered Germany (in this case, Belgium). To be sure, he is liable 
to punishment, as was the case here; he could also have been deported to 
Belgium immediately after his illegal entry. But after having resided 
here lawfully for years, he cannot be expelled except on the grounds estab- 
lished in the convention, t.e., national security and publie order. 

The facts before the court do not justify a residence prohibition for 
reasons of national security, but at most for reasons of public order. Not 
every criminal offense warrants expulsion in the interest of public order. 
The provisions of Section 23 of the Law on Stateless Aliens and of Article 
32 of the Geneva Convention on Refugees are intended to restrict the 
possibility of expelling stateless aliens or alien refugees. An alien who 
has been sentenced for a crime is, as a rule, expelled or deported to the 
country of his nationality. In the case of a stateless person or refugee 
this is not always possible, since he may be threatened in his former country 
with danger to life or liberty for the reasons named in the convention, 
and it would be contrary to the rule of law to hand over a human being 
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thus threatened to the arbitrariness of such a state. Other states will 
hardly be willing to receive within their borders alien criminals, even 
if they are refugees from their homeland. Therefore the court below 
must examine whether, on the facts of the case, preponderant state interests 
require the expulsion of the alien. 

Under Section 23 of the Law concerning the Status of Stateless Aliens 
the alien is entitled to have the legality of a residence prohibition adjudi- 
eated by the courts. The Geneva Convention (Article 32, paragraph 2) 
secures a similar right to refugees. Consequently, an expulsion or deporta- 
tion order may not be carried out until a final court decision has been 
rendered. This rule must apply not only in cases where there is a dispute 
as to whether the expulsion is justified on grounds of publie order or 
national security, but also where it is doubtful whether the alien has the 
status of a stateless alien within the meaning of the German Law on State- 
less Aliens or that of an alien refugee within the meaning of the Geneva 
Convention. Decision of the Federal Administrative Court, Sept. 30, 1958 
(BVerwG I C 172/57 (Munich)). 12 Neue Juristische Wochenschrift 450 
(No. 10, 1959). 


Stateless aliens—expulsion—German legislation—Geneva Convention 
on Status of Refugees 


Plaintiff, a native of Yugoslavia, is living in Germany. He is a stateless 
alien within the meaning of the Law concerning the Status of Stateless 
Aliens (above, p.420). He was repeatedly engaged in smuggling coffee from 
Luxembourg into Germany, and he was convicted in 1953 of several tax 
offenses. In view of this record the competent police authority refused 
to give him a residence permit, and at the same time issued a permanent 
residence prohibition against him for the entire territory of the Federal 
Republic, under Section 5 of the Aliens Police Regulations (above, p. 420) 
in conjunction with Section 23 of the Law concerning the Status of Stateless 
Aliens (above, p. 420). The order said, inter alia: 


You are herewith ordered to leave the territory of the Federal Re- 
publie within two months from the effective date of this order. We 
call to your attention that you must obtain a timely permit for entry 
into another country. The passport papers necessary for crossing 
the border and for applying for a visa will be issued to you here. 


The alien sued to have the order set aside. His complaint was dismissed 
by the two lower administrative courts; on appeal to the Federal Ad- 
ministrative Court, the decision was reversed in part. The Federal Ad- 
ministrative Court held: 

Under the Law concerning the Status of Stateless Aliens these persons 
have a right to reside in the Federal Republie without requiring a residence 
permit according to the Aliens Police Regulations. The right of residence 
may be restricted or denied only in accordance with Section 23 of the law, 
4.e., for reasons of public security and order (above, p. 420). Plaintiff 
also relies on Articles 82 and 33 of the Geneva Convention concerning the 
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Stutu, of Refugees. Whether the convention is applicable to him n'ed 
t be decided here. Even if it were, the question before the eourt vo te 
nave to be decided solely under Section 23 of the Law concerning ihe 
Statu- of Stateless Aliens. According to Article 5 of the Geneva Ciny n 
iim ¿ll other rights and privileges granted to refugees outside the eu 
vention remain unaffected by the convention. This applis partie. ‘y 
to the rights of stateless aliens resulting from the aforementioned |: . 
As the legislative history shows, the legislature regarded the protect ve 
orovisions of the Geneva Convention, which was being drafted at the tir ie 
as the minimum of the protection that should be granted stateless alic is 
Section 23 in particular gives stateless aliens protective rights that so 
rvoud the protection furnished by the Geneva Convention. Both ‘rc 
iv «Section 23) and the convention (Articles 32 and 33) prevent a 
«fugee (stateless alien) from being expelled or deported to a state wh ce 
as li'e or liberty is jeopardized by reason of his race, origin, eroul st 
political belief. Under Article 33 of the convention: 


The benefit of the present provision may not, however, be claim cd 
by a refugee whom there are reasonable grounds for regarding as a 
danger to the security of the country in which he is, or whe, hav ng 
been convicted by a final judgment of a particularly serious cree, 
constitutes a danger to the community of the country. 


section 23 of the law does not have such a restriction; it protects ‘he 
alien without reservation from expulsion or deportation to a state where 
i’ would be lable to persecution. 

The appellate court erred in holding that the Aliens Police Regulations 
ipply to stateless aliens as far as a residence prohibition is concern d. 
These Regulations and the Law on the Status of Stateless Aliens are based 
on en‘irely different views. The Regulations leave the issuance of a resi- 
dence permit largely to the diseretion of the police authority, and def-ue 
ihe p-verequisites of a residence prohibition accordingly. The Law on 
Stateless Aliens, on the other hand, gives the persons covered by if spee de 
rights which are closely assimilated to the rights of German citizens aid 
permi s expulsion and deportation for reasons of public seeurity or ow -r 
only, and even then within defined limitations. Therefore an examimet:oi 
of the legality of a residence prohibition issued or to be issued avains’ a 
stateless allen must be governed exclusively by Section 23 of the law. 

In deciding whether such an order is justified by reasons of natio gl 
seruri y or public order, the courts must consider that the law was intended 
to settle not only an internal German problem but an international prib- 
lem as well, and to give effect, as far as stateless aliens were conceracd, 
to the provisions of the Geneva Convention prior to its adoption. He > 
they ust interpret its concepts in the light of the Geneva Convention 
rather than with the aid of German police law. ITIlowever, the appellete 
court did not err in holding that the expulsion of a stateless alien is 
justifiable for the reasons mentioned, if he has been convicted for repeated 
offenses and is very likely to render himself punishable again in fitue. 

Section 23, paragraph 2, of the Law on Stateless Aliens provides thet tie 
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alien must be given an adequate time in which to seek admission to another 
country. As a rule, the two months granted to plaintiff in the order may 
be adequate in the case of an alien who is entitled to the protection of the 
country of his nationality ; in the case of a stateless person, who is deprived 
of such protection, the time will, as a rule, have to be longer. In the 
present case, however, plaintiff had the additional time afforded him by 
the pendency of the litigation, during which he could make arrangements 
for his departure, and therefore he has no grievance on this point. 

Nevertheless the residence prohibition must be set aside in part by reason 
of Section 23, paragraph 3, of the law (above, p. 420). The courts below 
should have examined the question whether the alien was liable to be perse- 
cuted in the country that might receive him, especially with a view to 
Yugoslavia and the countries of the Eastern bloc. The opinion of the 
Federal Prosecutor that this question need not be examined until deporta- 
tion is carried out, does not do justice to the spirit of the law, t.e., the 
idea of protection for those aliens who are in special need thereof because 
they have no national country. We must keep in mind that a residence 
prohibition under the Aliens Police Regulations forms the basis for the 
deportation of the alien, so that in most cases deportation will have been 
carried out before the alien has had an opportunity to have recourse to 
the courts. 

To the extent that the order complained of and the decisions below 
offer a basis for the deportation of the alien to Yugoslavia and the countries. 
of the Eastern bloc, they are set aside and the case is remanded to the 
appellate administrative court. Decision of the Federal Administrative 
Court, June 28, 1956 (BVerwG I C 23/56 (Coblenz)). 10 Neue Juristische 
Wochenschrift 762 (No. 20, 1957). 


Political refugees—limitations of right of asylum—Article 16 of Basic 
Law—Article 32 and 33 of Geneva Convention 


Plaintiff was a citizen of Morocco, born in what was then French Morocco. 
According to his statements he became a soldier in the French Army in 
1942, but deserted around the end of that year in order to avoid ‘‘having 
to shoot his brothers in case of incidents in Morocco”; he fled to Genoa 
and from there to Germany; he worked first in an SS barracks, then as a 
ground worker for the German Air Force, and finally as a worker for the OT 
(Thodt Organization). According to information obtained from the 
French Consul General, however, he came to Germany as a member of 
the occupation forces after the war and deserted in the French Zone in 
1945. In any event, he had lived in Germany since 1945 as an alleged 
Syrian national under a false name. He repeatedly applied for public 
welfare. During the period from 1945 to 1952 he was convicted eighteen 
times by American and German courts for black marketeering, bribery, 
creating a publie nuisance, loitering, procuring, customs and tax evasion, 
and the like. He was usually sentenced to short terms of jail or imprison- 
ment or fines. 


at 
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‘Vier pJeintifi asked for a residence permit, the competent po :€ 
‘thority issued an order prohibiting him permanently from residire «i 
be territory of the Federal Republic and of West Berlin for reasons si 
vene security and order, since his record showed that he was not wiji 
‘o adiust himself to the legal order of his host country. Plaintit s 
10 have the order set aside, using the false name under whicn he had nesai 
‘hereiofore. The two lower courts dismissed his complaint; the Wear r 
Admi ustrative Court on final appeal affirmed, with the modtficetion, ti 
ever, that plaintiff could not be deported to France anil the Frenel p v 
‘ceivor ites. The court’s opinion reasoned as follows: 

Pla ntifi claims the right of asylum which Article 16 of the Base i 
cheraatees to political persecutees. Prosecution for ordinary ¢rim's `- 
uot erough to support a claim for asylum. Criminal prosecution may i ) 
“49 political prosecution in special circumstances. Desertion and tic p x 
© tor to be expected therefor do not in themselves support a clans 
political asylum. There must be, in addition, special cireumstanees h on 
are apt to turn prosecution for desertion into prosecution for political acis. 
‘The eppellate court found such special cirenmstanees, and this toni s 
hound by these findings. Therefore the court must proceed on the tam v 
that plaintiff is a political persecutee. 

The question to be decided is, whether the right of asyhum cstablisl ~] 
in Article 16 of the Basic Law may be restricted by measures such as th. 
previced for in the Aliens Police Regulations (see above, p. 420:. Pee 
legislative history shows that the right of asylum under Article 16 vrs 
to he erauted in the framework of general international law. Howes |, 
international Jaw does not furnish any generally recognized rules ri {^^ 
law o: asylum except for some incipient steps toward such general cus. 
Onc o? these is the Geneva Convention of July 28, 1951, conecrniuy ins 
Stetns of Refusees (p.418 above). The convention, although it was adoni «l 
etter he Basic Law had become effective, must be taken into account mn 
jatcrpveting Article 16 of the Basie Law, because it incorporates legal ide. 
that have developed in international intercourse during the last deceo s 

In Article 32 of the Geneva Convention the contracting states oblige: > | 
themsclves not to expel an alien refugee lawfully residing in their tcr-> 
tury «xcept for reasons of national security and publie order. Avi os 
33 “wither provides that a refugee may not be expelled or deported v1» 
tecriteries in which he is liable to danger to life and liberty by reason s’ 
kas cave, religion, nationality, membership of a social group, or polit: 
behef. The refugee cannot invoke this privilege, however, if tbere ; 
weighty reasons to regard him as a threat to the security of the cownt y 
or a danger to the community because of his criminal record. 

The extent to which Articles 32 and 33 of the Geneva Convention gir n 
the rieht of asylum must determine the right under Article 16 of the Ba- 
Law. There is no reason to go beyond this scope. While it may be ita 
indivicnal states are free to grant more liberal rights of asylurı, ju 
cannot be an obligation of a state vis-d-vis an individual to accord to u x 
velt of asylum beyond the limitations of the Geneva Convention. >- 
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cordingly, the Aliens Police Regulations (above, p. 420) are applicable 
within this framework. The competent police authority was justified in 
issuing against plaintiff a residence prohibition for reasons of publie 
order. The order should, however, mention its limitations which result 
from the rule that the alien may not be deported to a country where he 
might be subject to political, racial or religious persecution. This court 
has so held in a case of a stateless alien (decision of June 28, 1956, re- 
ported above, p. 422). The considerations of the rule of law which guided 
the court in that decision must likewise apply in a case involving an alien 
seeking asylum. Decision of the Federal Administrative Court, Jan. 17, 
1957 (BVerwG I C 65/56 (Bay V.G.H.)). 10 Neue Juristische Wochen- 
schrift T61 (No. 20, 1957). 


Collision of German and British vessel in Canadian territorial waters 
—law governing liability of owners 


The British steamship A collided with the German motor vessel W. fi. 
on the St. Lawrence River in Canada. Both ships were damaged but the 
German ship was sent on a new voyage after the aceident. The British 
owners sued the German owners in the Hamburg court for damages ac- 
cording to German law (sections 486 and 774 of the Commercial Code). 
The court awarded damages under Canadian law, which limits the liability 
of shipowners to defined amounts. On appeal, the Federal Supreme Court 
upheld the trial court. 

The Supreme Court reasoned as follows: 

II. 1. The Brussels Convention concerning Collisions at Sea of 1910, 
which governs this collision, contains no conflict-of-laws rules as to limita- 
tion of liability of shipowners. Therefore the question must be determined 
by the conflict-of-laws rules of the forum. 

2. This court has previously decided that the liability of the ship- 
owner for damages arising from collisions in German waters is governed 
by German law as the lex loci delicti. 

3. The same rule must apply to collisions in foreign territorial waters 
(citing decisions of the Reichsgericht). This rule has the advantage of 
placing all legal consequences of a collision under one law, regardless of 
the forum in which action is brought. 

III. Plaintiff argues that an exception should be made with regard to 
the question of whether the shipowner has limited or unlimited liability ; 
that in view of the different systems of lability which exist among the 
seagoing nations today, the question should be decided according to the 
law of the flag of the guilty vessel. A vessel, it explained, earries with it, 
as it were, its system of lability, and its owner can be held liable only ac- 
cording to that system. This view is inconsistent with previous decisions 
of the Supreme Court for the British Zone (decision of June 1, 1950, 
OHGZ 4, 194) and of the former Reichsgericht (JW 1902, 635), which 
have stated that applying a different law to this one aspect of a collision 
would unreasonably split up what is in fact a single event. There is no 
reason to differentiate cases of ship collision from other tort cases. 
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IV. This rule has also the advantage of wide international acceptance 
(Rabel, Conflict of Laws, Vol. IH, pp. 342, 353). If the extent of the 
liability were determined separately for each vessel involved im a col- 
lision, the result would often be an inequality of treatment which would 
not be justifiable. Decision of Federal Supreme Court, Jan. 29, 1959 (II 
ZR 223/57). 12 Neue Juristische Wochenschrift 769 (No. 17, 1959). 


Locus of a tort—act done in one state, consequence occurring in an- 
other state—right of wronged party to choose more favorable law 


Plaintiff owns land on the Saar River in Germany, on which he con- 
ducts a large garden restaurant and on which he has built summer cot- 
tages for rent. Defendant is a French corporation of public law which 
erected an electric power plant on the other side of the river, where 
power is produced by the burning of coal sludge. Plaintiff claimed that 
the resulting smoke and soot had ruined his fruit and vegetable harvest and 
had made the terrace of the restaurant and the summer cottages unin- 
habitable; he sued for damages under French law. The trial court ap- 
plied French law, and the appellate court affirmed the decision. 

It was held that, when the place where an allegedly tortious act is com- 
mitted is different from the place where the injury occurs, both places are 
locus delicti. The German Reichsgericht has held in a long line of de- 
cisions that in such cases the court must first examine which of the two 
laws gives a cause of action. Where one law establishes stricter require- 
ments for a tort than the other and where the latter supports plaintiff’s 
claim for damages, that latter law will be applied. For, if the country 
where the alleged tort-feasor acted is more liberal in granting damages, 
there is no reason why the actor should get off more lightly when the conse- 
quences of his act occur abroad. If, on the other hand, the country where 
the effect takes place is more liberal toward the injured party, he should 
not be placed in a less favorable position merely because the author of the 
injury acted abroad. Hence the injured party is entitled to select the 
law more favorable to him. 

In the present case French law is more favorable to the plaintiff than 
German law, since Article 1384 of the French Civil Code does not require 
proof of culpability as does Section 823 of the German Civil Code, and 
French law does not limit the claim to material damage, but includes in- 
tangible damages as well. The election of French law is not a reference 
to French law in its entirety, in the meaning of renvoi. But even if it 
were, the result would be the same here, inasmuch as the French conflicts 
rule looks to the law of the place where the alleged wrongdoer acted. 
Decision of the Court of Appeals of Saarbruecken, Oet. 22, 1957 (2U 
45/57). 11 Neue Juristische Wochenschrift 752 (No. 20, 1958), with eriti- 
cal note by Dr. K. Boisserée in 11 «bid. 1239 (No. 32, 1958). 
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Sovetskit Ezhegodnik Mezhdunarodnogo Prava 1958 [Soviet Yearbook of 
International Law 1958]. (In Russian and English.) Soviet Associa- 
tion of International Law. Moscow: Academy of Sciences of the 
U.S.S.R., 1959. pp. 563. 


Co-existence is the theme of the first Soviet yearbook of international 
law. It runs like a thread through the twenty-seven articles and notes, 
from G. I. Tunkin’s opening study of 40 years of co-existence and inter- 
national law to 8. B. Molodtsov’s detailed discussion of the technicalities 
of the law of the sea. In this volume Soviet authors have stated the cur- 
rent Soviet position on nearly every issue before the United Nations and 
its agencies in these troublous times. While each subject in the volume 
is expressed in terms of co-existence, the language is not temperate. No 
opportunity is lost to flay the United States as the side responsible for the 
eold war, as a negotiator from positions of strength, as an opponent of 
the sovereign equality of states, as a friend of colonialism, and as the major 
proponent of the theory that state sovereignty must wither away to make 
place for world law through which United States policy could be enforced 
upon the world. 

The volume is a testimonial to the energy of the late 5. B. Krylov, who 
completed the manuscript as editor just prior to his death soon after his 
return from the 1958 meeting of the Internationa] Law Association held in 
New York. It was his idea to emulate other national associations of sehol- 
ars in publishing a yearbook. The volume opens with the editors’ invitation 
to readers to comment for the benefit of future editions. This invita- 
tion can be accepted with praise for the format. The book is well printed, 
well organized with articles and notes, book reviews, and statements on 
legal education and meetings of the Soviet Association. An index in five 
Janguages and lucid summaries in English of each article enhance use of 
the volume. If anything were to be suggested in terms of coverage, it 
would be to inelude reviews of foreign literature other than foreign year- 
books, for direct criticism of foreign scholars often speeds clarification of 
views before the studies appear in footnotes to articles years later. 

For American scholars, interested more in positions on conerete issues 
than in rephrasing of general theories, attention will focus on discussions 
of space law, disarmament, human rights, neutrality, the work of the United 
Nations General Assembly and of the International Court of Justice, the 
application of I.L.O. conventions, the activity of the Foreign Trade Arbi- 
tration Commission and the status of Soviet troops stationed abroad. The 
less arresting studies repeat familiar themes on outlawing aggression, alle- 
gations of United States violation of the United Nations Charter because 
of its military bases, non-intervention, the Oder-Neisse border, protection 
of participants in wars of national liberation, aid Algeria. 
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‘Vhie co-existenee emerges in its familiar pose of guarartor of Jea 
oy i all Soviet proposals are accepted, there is one poin of cone 
reality which outweighs all others. It is that, wherever an eifort has be: i 
made to create compulsory arbitration in a given field, it is a weapon s 
the “ocs of co-existence. Thus, in referring to the arbitration proysio 
of the 1958 conventions on the law of the sea, it is said. 


-+ 


Such a procedure constitutes compulsory arbitration and is a sev 
departure from the principle of the sovereign equality of states. 

is natural that the delegation of the Soviet Union and masy of» > 
detegations opposed compulsory arbitration vigorously... An or 
the capitalist states a ‘‘compromise’’ was achieved which led to ads, 
4102 by the conference of the above-mentioned decision, quite nezo 
‘ivly reflecting on the value of all conventions. . 


"~, 


H =win is repeated the Soviet rejection of any means of internation: 
eproree nent of human rights, disarmament, and even commercial ani. 
ments s> lone as there is an element of compulsion. Soviet scholars supp». 
their foreign office in msisting that for them international law can be onl 
a sct of principles to be enforced by the self-restraint of the participa.” - 
in international mtercourse. 

The article on space law provides the most interesting of all the pap% . 
ror the foreign scholar because it represents some original thinking on a 
issue or which there is as yet no formal Soviet position. The co-autho 
reject the analogy of the law of the sea and propose complete freedom e” 
outer space with the possibility of restraint for purposes of security. The” 
oven suzgest a limit on security considerations, saying that it cannot b- 
used as in argument against complete freedom unless the objector has sore 
effective control over the zone in which he protests the activity of other» 
The argument suggests that the constant refrain of sovereignty as th 
cornerstone of international law, a refrain which appears in all other Sov: 
articles, might be abandoned if Soviet supremacy were ever to be estab 
lished 01 this earth as it is currently established in outer space. 

The frst Soviet yearbook epitomizes more demonstrably than a 02». 
written by a single author on a single theme the nature of current. writ) v 
hy Sovict legal scholars. Unlike the authors in yearbooks in other larcs 
who inc ude among their number some who question the wisdom oy offle:d 
yosiiion:, the battery of authors assembled in this volume give the impr: s 
sion tha’ they have been retained as attorneys for a client. This situatio 
makes possible a suggestion for the future. The volume would be enhaner 
or scho ars if in its pages Soviet authors could find space for some of . x 
soul-searehing discussions within their Institutes before final positions a'i 
‘aken and instructions issued to Soviet diplomatie representatives 
Authors in other lands delight Soviet writers because of the divergens 
hey exhibit as to desirable courses of action for their several states. Nx 
one conversant with the history of Soviet legal writing would expect Novi 4 
euthors io ignore, much less denounce, the major elements providing ihe 
‘oundation of Soviet legal writing, namely, the principles underlying Soviet 
socialist thought, but Soviet scholars are not really of oue mind on ile 
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policy that will further best the interest of the Soviet state. Soviet legal 
periodicals have frequently disclosed debate on the nature of international 
law. Expression of differing views on concrete issues in a yearbook widely 
distributed and with English summaries would not only heighten interest 
among non-Soviet scholars, but it might provide opportunities for diplo- 
matie compromise. Such compromise is difficult when only one position 
is offered, and co-existence is held to be impossible unless that position is 
accepted without amendment. 
Joann N. HAZARD 


The Use of International Law. By Philip C. Jessup. Ann Arbor: Uni- 
versity of Michigan Law School, 1959. pp. xiii, 164. Table of Cases. 
Index. $5.00. 


As its title suggests, this small volume has a very large theme for its 
subject. In the eighth of the Cooley Lecture Series, delivered at the 
University of Michigan in 1958, Professor Jessup has posed the familiar, 
though always significant, question: What is the use that nations—and 
particularly the United States—may make of international law at the 
present juncture of history? To ask this question necessarily implies the 
further query: Are states seeking to realize the potentialities, however 
modest, held out to them for achieving a more effective system of law? 

Professor Jessup’s critical examination of some of the principal prob- 
lems raised by these questions is marked by a disarmingly simple and un- 
pretentious approach which, when combined with the author’s usual 
felicity of expression, makes easy reading even for the uninitiated in inter- 
national law. Yet the result is a perceptive estimate both of the present 
utility of international law in ordering the relations among nations and of 
the limitations of law in resolving contemporary international conflict. 
Simply put, Professor Jessup’s position is that international law should 
not be expected to resolve the ‘‘great issues’’ that threaten to erupt in 
nuclear war. Nor should international law be condemned because it is 
plainly incapable of resolving these issues. What can be expected, how- 
ever, is that international law be applied within ‘‘selective communities.’’ 
Such selective communities ‘‘may be identified with regional or functional 
organizations or more broadly with groups of states which share generally 
a philosophy of respect for law. So limited, mternational law is today 
playing a useful role but its potentialities have not been realized.” And 
these potentialities have not been realized, Professor Jessup suggests, 
largely because we have manifested an unwillingness to practice what we 
so constantly and gratuitously preach to others. If the newly emergent 
states frequently manifest hostility toward international law and are 
disdainful of pursuing their interests through established legal procedures, 
they have only to point to the recent practices of the major Western 
Powers, and particularly of the United States, in order to find an ap- 
parent justification for their behavior. We are thus exposed to the charge 
of hypocrisy when we make sonorous declarations on the necessity of estab- 


poe: BOOK REVIEWS AND NOTES ae 


(nu ve the rule of law in international society and nevertheless demon 
steato o marked reluctance to provide an example through our own bD» 
hevior of a willingness to strengthen a pattern of submission io law, 
vor nore, we have been signally lacking m realism in failing to app ec- 
at: the extent to which our interests as a nation would be furtherec Ls 
strenethening the rôle international law may play in ordering the rele 
tions along the non-Communist states. 

Profi ssor Jessup has developed his theme in chapters devoted to a r. 
appraisal of procedures of settlement, the rôle of national courts and ih. 
r6le of international courts. The inquiry concludes with a suggest. > 
survey of the potential use that may be made of international low in a: 
era Of capid seleutifie advance. 

ROBERT W. Tur KEN 


Control: for Outer Space and the Antarctic Analogy. By Philip C. Jessu> 
and 'Ioward J. Taubenfeld. New York: Columbia University Pres, 
1959. pp. xi, 379. Index. $6.00. 


A rew short years ago, ‘‘outer space’’ seemed a bizarre and half-huimoror . 
subject for international lawyers; their intellectual world generally clu 
noi melude modern physics, astronomy or ‘‘astronauties,’’ and ever. whe. 
scicutifie developments were thrust upon them, they remained largwly in 
differen’, not infrequently supercilious. But events have left thel mera 
and the ‘e is perhaps no better indication of the changed attitude than ‘In 
full-leneth study by the distinguished Hamilton Fish Professor of Inter 
national Law of Columbia University and his collaborator, Professor How 
ard Taubenfeld of Golden Gate College. The authors are neither jutimi 
dated nor coy in the face of scientific mysteries; they are aware that th 
problems of law and control of outer space depend in large part on scien 
tifie developments, and they have not hesitated to venture into what fov 
the lawyer are such recondite subjects as geophysics, meteorology, radic 
propaga:ion, astrophysics and other of the space sciences. ‘They are ¿lse 
cognizart of the considerable rôle played today by scientifie bodies ar 
internat onal relations; in describing the International Geophysical Y >: 
and its successors they show how the professional needs of the seient st- 
have furthered international collaboration, but they also indicate the li vi 
tat.ons Imposed ou such collaboration by political considerations. Belene 
‘ys Viewed by them not as an ivory-tower activity, but as a force in inte 
national affairs influencing and being influenced by political, strateg.c arc 
‘coal factors. 

While the authors recognize science as providing both basis and goals tor 
outer space activity, the book focuses mainly on the political objective 
expressed in United Nations resolutions: namely, to confine the use of outer 
space to peaceful purposes. The authors evince little interest in lezai 
doctrine and methodology as means of achieving this aim; their approech 
is essentially institutional and pragmatic, covering various arrangements 
that have been and might be made for international control. For this 
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reason, the study illuminates the whole field of international organization 
and should be of interest even to those who are still made uncomfortable 
by outer space problems. 

In fact, only one third of the volume deals with outer space. Part I, 
‘International Controls in Retrospect,’’ is a history of the many joint 
arrangements by states to cope with common problems. The authors dis- 
claim ‘‘any pretense to novelty’’ in this part, but they have rendered a 
service by their comprehensive and suceinet account of past experience in 
international collaboration and ‘‘shared’’ controls. Little appears to have 
escaped them; they have, for example, rescued from obscurity the sugges- 
tive Spitzbergen Protocol of 1912 (which was never applied) ; they include 
among the functional organizations not only the relatively well-known 
international agencies for communications, commodities, science and the 
hike, but they treat as well the little-known international companies such as 
‘“Hurofima’’ and ‘‘Eurochemic.’’ Nor is this survey merely descriptive; 
the authors indicate why some precedents may be of interest for the future, 
though they prudently interpose a caveat against indiscriminate appli- 
cation. 

Part IT is on Antarctica, considered to be of special relevance to outer 
space. It contains a clear and informative account of setting, claims, 
activities and potentialities; in addition, it suggests a number of possible 
patterns of control. The fact that even more variants are possible was 
demonstrated by the Washington Treaty of 1959 coneluded shortly after 
publication of this book. That treaty provides not only for demilitarization 
and neutralization (which are elements in one of the schemes suggested by 
the authors), but includes rights of inspection by all parties as well as 
measures for scientific co-operation. Although this arrangement falls short 
of the unified international administration preferred by Professors Jessup 
and Taubenfeld, it seems to meet present political and scientific require- 
ments, and of course has the practical virtue of being aeceptable to the 
governments directly concerned. 

In Part III the authors reach the main problem: control of outer space. 
They provide, as elsewhere, a skillful summary of developments and issues 
—scientific, military, legal and political. Legal ‘‘experts’’ on space will 
find a close reading of the scientific portions especially enlightening; on 
the other hand, there may be disappointment that, as to the legal question 
of the boundary of national airspace, the two law professors merely sum- 
marize other points of view and offer no independent analysis of their own. 

In moving from description to prescription, Professors Jessup and 
Taubenfeld become increasingly eloquent. They believe that the renuncia- 
tion of national claims (res communis) and co-operation as to peaceful uses 
(such as proposed by the United Nations ad hoc Committee last year) will 
not in themselves be sufficient to insure that activities in space will remain 
peaceful. They assert this forcefully, perhaps more so than necessary, 
since the point is generally accepted both in and outside the United 
Nations. Rather more controversial is the conclusion of the authors that 
direct international administration of spatial activity (whatever its insti- 
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a. oa} ions: is the appropriate and probably the only v able ese 
1. $ ‘0 keep outer space from beeoming an arena of nationa: corii. 
Apnea ing as this proposal may be to the internationalist, it is dttiieulit ù 
easace the ‘space Powers’? in the present circumstances turing cs 
taur Vast and costly projects to international bodies. A more loy a 
native to mect the security problem would appear to be demilúarizai 
backed by effective international inspection, as suggested by the Urt 
States in 1957. While this is not expressly rejected by the aut ors, +h | 
s..71 to believe that effective inspection is not feasible and is less Ukey o 
PO than international administration. This may be so, mit i -~ 
bk: to say, since the authors only barely touch on the problems of 
s. tiain though the point is erucial to their analysis. A dificult, 
i. ‘se is that the pertinent facts are shrouded by military security o < 
a,siovn by the Columbia study on ‘‘Inspection for Disarmament’’ eit ` 
ty Mclman), this may not be an insuperable obstacle to an unoiie 
contribution. 

Whetever future developments may bring on this and other issucs ece 
with, there can be no doubt that all concerned are heavily indebted :; 
E Jessup and Taubenfeld a a Paur and enne hron san 


[ 


an 


A it is an auspicious n of an undertaking iaf no: 


much oromise, 
Oscar Schacht 


International Arbitration: Law and Practice. By J. L. Simpson aid 
Haz-l Fox. New York: Frederick A. Praeger, 1959. pp. xx, 330 
Ladex, $8.00. 


The statement of the authors of this study, advanced as a reason tor 1; 
public ition, that there was no ‘‘broad survey of international tribunal 
nade in the postwar years, appears to overlook the Commentary on í 
Dreft Convention on Arbitral Procedure prepared by the Seeretaric: 
the United Nations and adopted by the International Law Commission «a 
iis Fi'th Session.* This study was considered by the Commission to c 
tain tan accouut of the existing practice in the matter of arbiteel > 
calare and of available jurisprudence and doctrine” and to coussi <> 
“a valuable contribution to the study and the application of the iz. 

¿| tral procedure.’’ ? 

The book begins with a brief history of international arbitration : 
¿ajud cation and a description of the types of modern international < 
borak. The constitution and procedure of the International Court =’ 
e.stic?, as well as the character and procedure of other internasio! 
tethurals, are viewed by the authors to be within the province of iue 


U.N. Doe. A/CN. 4/92, April, 1955. 

2 Rey ort of the International Law Commission covering the Work of its Fifth So. », 
1 Janc-14 August, 1953. U.N. General Assembly, Eighth Session, Official Reco ', 
supp, No. 9 (A/2456), p. 2. 
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study. The several chapters of the book take up substantially all the pro- 
cedural problems to be encountered in the course of an international arbi- 
tration. A brief recapitulation of their titles may be in order. These 
are the bases of international jurisdiction, the establishment of arbitral 
tribunals, the parties, conditions of preferment of claims, law applicable, 
procedure, interlocutory proceedings, counterclaims and modification of 
the case, participation of additional parties, evidence, end of proceedings, 
consequences of judgment or award, proceedings after judgment or award, 
special procedures, and administrative matters. 

The authors find it possible to devote a chapter to the law of evidence 
without a citation of Sandifer’s exhaustive work on this subject.2 The 
problems of default procedure are explored without mentioning the leading 
case of the Interpretation of Peace Treaties with Bulgaria, Hungary and 
Romania.’ 

After considering the simultaneous and successive filing of pleadings, 
the authors express their personal opinion that: ‘‘Simultaneous filings of 
pleadings is ... the more usual procedure” (page 153). Others may 
question whether it is today the more usual procedure. The procedural 
difficulties created by this practice long ago led to recommendations by 
experienced practitioners that it be abandoned.’ The authors state that 
the successive filing of pleadings before ad hoec tribunals ‘‘means that 
the written proceedings will be intolerably protracted’’ (page 153). The 
degree to which successive pleadings will be extended is simply a matter 
of agreement and not an inherent characteristic of the procedure itself. 

The authors counsel that ad hoc arbitral tribunals be granted wide dis- 
eretionary power in procedural matters (page 154). There is consider- 
able evidence to indicate that the failure to indicate in advance fairly de- 
tailed procedural rules have led to unnecessary procedural disputes, de- 
lays, expense, and dissatisfaction with the international arbitral process.® 

Important aspects of the problem of appeal to the International Court 
of Justice were considered by the Court in its Advisory Opinion, as well 
as in the separate and dissenting opinions of some of its members, in 
Judgments of the Administrative Tribunal of the International Labour 
Organisation upon Complaints made against the United Nations Educa- 
tional, Scientific and Cultural Organization.’ This case is not mentioned, 
however, in the treatment of the topic of appeal (pages 247-250). 

There is a need for a handbook on arbitral procedure and rules which 
will indicate how the constitutive agreements for international tribunals 
shall be drafted, how provision for appeal, if any, shall be made, and how 
procedural rules shall be elaborated. The authors’ text should be con- 
sulted by international lawyers in filling this need. If used in conjunction 

3 Sandifer, Evidence before International Tribunals (1939). 

4 [1950] I. C. J. Rep. 65, 221; 44 AJ.LL. 742, 752 (1950); note, ibid. 728-737. 

5 Bishop, International Arbitral Procedure 238 (1930); Lansing, ‘‘The Need of 
Revision of Procedure before International Courts of Arbitration,’’ 1912 Proceedings, 
American Society of International Law 159, 161-163. 


8 Carlston, The Process of International Arbitration (1946), Ch. 1, particularly pp. 4-7. 
7 [1956] I. C. J. Rep. 77. 
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witb the Collection of Detailed Rules of Arbitral Procedure, represent 2 
av «xhaustive collection of forms or precedents found in the Comme: tavy 
aoove mentioned, the text of the Commentary itself, and other leadiee 
“ catises and articles, it will undoubtedly be found helpful for this purpos >. 

There is also a need, and perhaps a more pressing one, for a guide i0 
practice of international arbitration as a means for regulating conflic:~ 
avising in international transactions between persons, between siaies ail 
persons, and between international agencies and persons. It is believed 
that provision for resort to arbitration in this sphere is growing aa 
While the instant volume is not without value for such a purpose, li 1s 
admittedly not designed for such use. The reviewer takes this occasion 
to mer tion the need in the hope that it may serve to stimulate stiu y 
tas burgeoning area of international arbitration. 


KENNETH S. CARLSTON 


Varia Juris Gentium. Liber Amicorum Presented to Jean Pierre Adri 2 
Fraucois. Leiden: A. W. Sijthoff, 1959. pp. 427. 


This is a rich collection of essays by thirty-five publicists of some fifteen 
Letionalities in tribute to the great Dutch international lawyer, Profess.* 
l «ene vis, on the occasion of his seventieth birthday. 

Among the articles in Dutch, N. S. Blom treats the problem of ‘tie 
states directly concerned’’ m Artiele 79 of the U.N. Charter; H. Fori r 
ana'yz’s the meaning for the present time of Grotius’ natural law di - 
trine of obligation; Van Hamel discusses the law of privateering au! 
blockade in the Republie of the United Netherlands; R. D. Kollcw ;> 
writes about divoree and publie order in Dutch private international lav; 
Van Panhuys considers the status in international law of private leval 
persons such as commercial corporations and other private associations aia 
their nationality (summary in French); W. Riphagen discusses “he eon- 
eentra’‘ion and delegation of powers in the law of international organiz#- 
tons English summary); B. V. A. Röling presents commenis or ti 
penal law of war in relation to the rules of international law; -. 1}. 
Scheppers writes about the emblem and name of the Red Cross; A. J. °°. 
Tamms proposes the creation of a ‘‘High Council of Establishmen:’’ 
whieh would be entrusted with the pronouncing of factual statements of 
decisive character (English summary). 

R. J. Alfaro presents some observations (in English) on the science aid 
att of diplomacy. Baron van Asbeck writes (in French) on some aspects 
o: intcrnational non-judieial control of the application by governments of 
international conventions. L. Beaufort presents some remarks (in Ene- 
lish* about the European Convention for the Protection of Human Righis, 
and he stresses some revolutionary elements introduced into internatior«: 
law by the enforcement measures of that convention. M. Bos writes (im 
French) about the universality of the law of nations, presenting his 
“postulate” of the validity of international law thronghout the whole 
world, and his ‘program, which is concerned with making the law o” 
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nations universally acceptable by efforts such as those sketched by Jenks 
in his Common Law of Mankind. L. Erades, in an essay (in English) on 
the promulgation and publication of international agreements and their in- 
ternally binding force in The Netherlands, delves deeply into the juridical 
aspects of the problems. 

Jonkheer van Eysinga, in his article ‘‘The Retrograde Evolution’’ (in 
French), complains about the reluctance of states to submit their disputes 
to arbitral or judicial settlement; he cites facts illustrating the lack of a due 
respect for the rule of law in international relations. M. van der Goes 
van Naters writes (in French) about the revision of supranational treaties. 
E. Hambro analyzes (in English) the problem of conflicts of law as part of 
international law. He believes that it would be beneficial for both private 
and public international law if more attention were paid to the interaction 
of these two fields. C. W. Jenks contributes an essay on the ‘‘Laws of 
Nature and International Law’’ against the background of man’s con- 
temporary experiments with his natural environment. Lord McNair 
writes about “Pacta Tertus,’’? and arrives at the conclusion that while 
ample authority exists for the rule that a treaty cannot impose obligations 
upon third states, the circumstances in which a third state can acquire 
and maintain the benefit of a treaty provision in its favor have not been 
so clearly defined. 

A. N. Makarov examines (in French) the problem of the right of option 
in ease of double citizenship pursuant to international conventions. 
G. H. J. van der Molen writes (in English) about the principle of absten- 
tion and the freedom of the seas. H. Rolin in an essay (in French) about 
obligatory arbitration as ‘‘an illusory panacea,’’ discusses, in a spirit of 
realism, the European Convention of 1957 on Pacifie Settlement. In 
an essay on ‘Jus in Bello, Jus ad Belum,” G. Seelle develops his pet 
idea of the evolving pattern of federalism in international relations, and 
strongly endorses Professor François’ plea for a re-casting of the laws of 
war in spite of the fact that, in his view, ‘‘offensive’’ wars or a war con- 
trary to the Pact of Paris have become illegal under customary inter- 
national law. M. Sgrensen writes (in English) on the territorial sea of 
archipelagos, and he draws attention to the fact that the whole subject 
matter abounds with potential sources of international conflict and friction. 
J. Spiropoulos gives (in English) an analytical appraisal of the contribu- 
tion of the U.N. International Law Commission to the codification of the 
law on fishing and conservation of the living resources of the high seas. 

A. M. Stuyt examines (in French) the teleological aspects of international 
law. <A. Verdross writes (in English) about the protection of private prop- 
erty under quasi-international agreements. J. H. W. Verzijl (in English) 
analyzes the achievements of the International Court of Justice in 1957 
and 1958; he dwells particularly upon the pending Indian-Portuguese ease, 
the Interhandel case, and the case of certain Norwegian Loans. He in- 
cisively discusses the problem of the so-called ‘‘sovereign appraisal’’ of the 
international or domestic character of a matter in dispute. 

H. Wehberg presents (in French) another juridical analysis of the pro- 
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sos¢us of the Enropean Convention on Pacific Settlement of Disp 1: 
L. T. ce Winter gives (in English) a penetrating essay on the West. 
diieoeracies and the underdeveloped countries. The last article is | 
Qa'es Wright on the ‘‘New Law of War and Neutrality.” Exar 
ug the problem of collective security, he affirms that, while it cannci |: 
seid that collective security has prevented war, it can be said that, sup»! : 
mnatin » halanee-of-power politics, it has made aggressive war unproftah 
and has prevented the gross injustices which in the past have flowed iro | 
suck war. 

sà proper analytical review, which this book deserves, is not possible h 
The book should be of great interest to all persons interested in the then: 
a {d practice of international law. 


Levon di Storia dci Trattati e Politica Internazionale. 1: Perte Gener”: 
3y Mario Toscano. Turin: G. Giappichelli, 1958. pp. iv, 518. L. 3.500, 


The volume being reviewed constitutes the introductory part of e cuur-. 
o” lectures on the ‘‘ History of Treaties and International Polities’’ ny ¢ 2 
Kalian university professor who is well known for several works or tw 
hstory of treaties. The volume is divided into three parts and an a: 
pods: 

in tie first part, ‘‘History of Treaties and International Polities’ (p>. 
1 921, the author undertakes the task of explaining and justityine i ^ 
sonewlhat awkward topie of his course, which is not of his own choosir-:. 
boing a prescribed subject in the curriculum of the Italian schoo’ 
poies] seienee. While ‘‘History of Treaties’’ and ‘‘International Pe: 
ties’? ere both well-defined subjects, it is hard for this reviewer to undr- 
sard why they should be combined into one course, since the history 
t-eaties is only one of the facets of international polities seen as a historiani 
process; on the other hand, international polities as a science should analy’? 
a'l ihe aspects and forms of international relations, and not treaties on 
Proessor Toscano’s position is that from the viewpoint of internat ov’! 
polities a treaty is not to be considered for its value as a legal instrr1e. < 
bat ra her as the crystallization or mirror of a situation involving twe 
mor states that has reached a certain balance of which the treaty ‘isei? 
i cvičence; moreover, treaties are also of significance as evidence o? t's 
fui that human relations in the international field, the study of wlu:t 
tae author states to be the object of international polities, now eentce 
armur’ sovereign states, which resort to treaties as one of the means f° 
manifesting their will. The first part of the work also briefly descril.. 
(pp. 43-71) some of the main collections of treaties and the criteri 
guiding their preparation. 

In the second part, ‘‘Documentary Sources’’ (pp. 938-286), the author 
explains the nature, purposes and contents of so-called diplomatic pancr: 
aod of the other collections of documents issued by governments; he th: 3 
examines in greater detail materials of that type published by the varios, 
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governments which relate to the origins of the first and second World 
Wars. The third part, ‘‘Memoirs and Similar Sources’’ (pp. 287-482), 
analyzes the characteristics and evidentiary value from the viewpoint of 
international polities of diaries, memoirs and similar writings by statesmen, 
diplomats and other protagonists of international events; it then discusses 
the contents of some of the more interesting materials of this kind pub- 
lished from the time of the Vienna Congress to the end of the second 
World War. The analysis is not merely descriptive, but also tends to 
give an appraisal of the historical value of the materials described within 
the context of the historical events to which they refer. 

The Appendix (pp. 473-512) is somewhat unrelated to the rest of the 
volume and is of a different nature: it is in fact a political essay on 
‘Certain Peculiarities of the Present International Political Situation.’’ 
Based on the premise that neither of the two main opposing Powers, the 
United States and the Soviet Union, and of the blocs revolving around 
them, is in a position to defeat the other in a full-scale war and that there- 
fore a ‘‘balance of impotence’’ has been established, the author’s conten- 
tion is that some tacit and de facto understanding tending to prevent ex- 
treme solutions has always been reached between the opponents whenever 
an open military conflict arose (Korea, Indochina) or might have arisen 
(Berlin) ; hence war may now be waged chiefly in localized areas of conflict 
or in the psychological field. 

Although the work is mainly conceived as an aid to students in the 
preparation of their examinations and the topic of the lectures does not 
lend itself to unified treatment, Professor Toscano has written an inter- 
esting work, which shows the author’s familiarity with important classes 
of documents relating to diplomatic history and especially to the origins 
of the first and second World Wars. 

ANGELO PIERO SERENI 


Das Potsdamer Abkommen und seine Vélkerrechtliche Bedeutung. By 
Fritz Faust. Frankfurt-am-Main and Berlin: Alfred Metzner Verlag, 
1959. pp. 201. 


The Potsdam Agreement of 1945 laid the groundwork for the German oc- 
cupation regime. It is still basie for the eventual settlement of the German 
question. This treatise analyzes the Agreement, its antecedents, and the 
subsequent policies of the wartime Allies from the standpoint of inter- 
national law. 

The book contains a number of theorems and legal constructions which, 
to say the least, are tenuous or questionable, and it furthermore shows 
a noticeable lack of consistency. For example, it is claimed as a central 
thesis that, since Germany never surrendered unconditionally (only her 
armed forces did, it is asserted), the victors were not entitled to establish 
at Potsdam any rights for themselves to which Germany did not agree. 
Since Germany was not a party to the Agreement, no German Government 
or organ has any obligations whatsoever (irgendwelche Verpflichtungen) 
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Linder it (pp. 72-73). Yet, it is also argued that the Atlentic Chart +, 
to which Germany was not a party either, did establish a legal obligatim 
for the Allies not to change Germany's territory. Churchill's strong sta’ >`- 
ments to the contrary are discarded as ‘“‘legalistic’’ (p. 153). 

Of the Sudeten Germans it is stated that they were Reich citizens ef + 
1938, and hence justified in obeying the Reich (p. 190). This made ‘hem, 
among other things Wehrmacht soldiers and undesirable aliens in Cah 
eyes, and destroys the argument that the Benes government commiticd 
‘‘venoside’’ (p. 191) by expelling them, as authorized by Potsdam. 

Various actions are criticized as illegal because they contradicted ine 
Potsdam Agreement. Thus, the ‘‘illegality’’ (Widerrecitlichhe:t) of ine 
“rene regime for the Saar could not be rectified by the consent of ¿i^c 
puppet (Frankreich hoerige) Saar government (p. 166). France's aw d- 
ment ihat this was to indemnify her partly for war damages is ‘‘legally + «- 
tenable’’ because, under international law, reparations can only be ne- 
mandcd in cash or commodities (p. 168). Ilowever, for any of the g- 
cupants to take reparations from current German production was also 
impermissible, both under general international law and the Potsd. 7 
Agreement (p. 127). 

Most serious, In view of impheations for the future, is the reasonlas an ut 
‘he German frontier with Poland. The insistence that the frontier was 
wt definitely established at Potsdam is, of course, justified. But ery 
-sugge tion (as put forth, e.g., by Mr. John McCloy in his Russia and 
-liver.ca, 1956) to accept the Oder-Neisse line in principle is uncorpron is- 
ingly rejected. 

In arguing these and various other points, the author—and his ecpious 
quotations show his views to be widespread in professional German litera- 
ture— never condones the misbehavior of Hitler Germany. But neither 
işs any allowance made for the profound dilemma of the countries vetimized 
by it- namely, how to square the humanitarian precepts which were sc 
utterly disregarded by that regime with the axiom that any legal system 
must allow for the righting of wrongs. Reading this book one would eet 
the impression that the very progress of international standards has, pe w- 
doxicelly, made transgressor states virtually immune against compensatory 
demands from the rest of the international community. 


Jon H. E. Frm. 


Polisk-German Frontier from the Standpoint of International Law. By 
Boleslaw Wiewiora. Preface by Professor Alfons Klafkowski. Poznan- 
Warsaw: Wydawnictwo Zachodnie, 1959. pp. xxxii, 224. 


B. Wiewilora’s book provides English-speaking lawyers with aa op- 
portunity of getting acquainted with the Polish legal arguments concern- 
ing the Oder-Neisse boundary. The Polish legal thesis may be summarised 
under five heads: 

1. The Four Great Powers had the right to transfer German territories to 
other states by virtue of the German unconditional surrender and theiv 
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assumption of the supreme authority over Germany in the absence at the 
time of any German Goverament. They claimed this right in their 
Declaration of June 5, 1945, where they said that they ‘‘ ... will here- 
after determine the boundaries of Germany... .’’ 

2. They intended in 1945 finally to allocate the territories east of the 
Oder-Neisse line to Poland, for the Potsdam Agreement referred to these 
territories as ‘‘former German territories’’ and did not limit in any way 
the powers of the Polish administration extended to them; also the German 
territory placed under the Polish administration was not declared to be a 
fifth zone of occupation. 

Their simultaneous decision to transfer the German population from 
Poland and their subsequent co-operation in this mass transfer in 1945- 
1946, which mostly affected the German inhabitants of these territories, 
indicated their intention to consider the new boundary as final. 

The book also recalls President Truman’s reference in his statement of 
August 9, 1945, to the Potsdam decision as providing ‘‘a short and more 
defensible frontier between Poland and Germany.’’ 

3. The author interprets the Potsdam reservation concerning the final 
delimitation and determination of the German-Polish frontier in a later 
peace settlement (he thinks that a peace settlement did not necessarily 
mean a peace treaty) as a reference to a later formal approval of the 
demarcation on the spot of a boundary line already and finally settled at 
Potsdam. 

4, He holds that the Potsdam Agreement is a pactum in favorem tertii 
(like the provision in the Versailles Treaty on the transfer of Schleswig 
to Denmark). He thinks that, once the third party has accepted the right 
whieh such a pactum had conferred on it, the original contracting parties 
(the Four Powers in this case) can no longer revoke or modify this right 
without the third party’s assent. 

5. He concedes, however, that there is a need for Western recognition of 
the boundary because the Western Powers have held since 1946 that the 
Polish elaim is either illegal or of doubtful validity. He thinks that such 
a recognition is required only from the Powers which made the Potsdam 
decision, as they had at the time full jurisdiction to transfer German 
territories. The Western German recognition would be legally super- 
fluous for an additional reason, namely, because the only German neighbor 
on the Oder-Neisse, the German Democratic Republic, accepted the new 
frontier in the three agreements concluded with Poland in 1950-1951. 

It is interesting that the author rejects the concept of compensation (the 
allocation of the former German territories as a compensation for the 
former Polish territories lost to the U.S.S.R.) and thus dissociates the 
problem of the Polish Western frontiers from that of her Eastern 
boundaries. 

One can agree or disagree with this legal analysis, but one cannot deny 
that these arguments carry a considerable political weight because they 
reflect not only the Polish but, much more important, also the Soviet stand 
on the matter. Whatever might be the objective value of the legal, his- 
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t:e, economie and ethnie arguments advanced by the German ¿`u 
Polish parties to this dispute, the fact remains that Soviet. policy, ms iy 
{ies reaffirmed and backed up by nuclear power, petrifies the slyius enn 


vot oily on the Oder but also on the Elbe, which divides Germans. +! | 
cvece Ler legitimate frontiers might be, into two mutually hostile stats. 


W W, AK sx 


Documents on the Expulsion of the Germans from Eastern-Control £ ° toe 
Vol. I: The Expulsion of the German Population from the Terria «s 
Last of the Oder-Neisse Line. Bonn: Federal Ministry for Expe'!. .«. 
Refugees and War Victims, 1958. pp. xvi, 370. 


‘she item under review represents a much abridged translation into 2'i 
lish of the first volume of Dokumentation der Vertreibung der Demise: n 
us Ost-itteleuropa, prepared for publication by a special editorial & va 
niites set up for that purpose by the Federal Ministry for Expel‘ s 
Reorugees and War Victims, and which first came out in 1953. The ove. >’ 
versicn consists of a long introduction (pp. 1-124) and a section of dc. u 
ments comprising a selection of eye-witness reports on the large s-ic¢ 
movement of German population from Bast European areas towarl: ™ı 

vi of, and after, the war. 

sit lo ean be said either for or against the documentary appendix, <. x 
>. p-rsonal aecounts, this one suffers from being highly personal cae 
‘“inotive, as well as being somewhat confused. Some of the statenu nts 
sounc eredible and truthful, others strike the reader as much less ¢ 1 
vireing. As objective data their value must, on the whole, be deemed 4 .s 
sconable. 

On the other hand, the lengthy introduction written by the «io -s 
-ommittee contains much valuable information that is difficult to oota v i 
‘he migrations of the German population towards the end of the war. .‘a 
"oriu rately, however, the positive aspects of the work are entirely vese’ oe 
ey if, many objectionable features. The general tone of the wri: i 
hish]? emotional, at times even openly propagandistic. Maay © + 
Assortions and conclusions are either undocumented or based on inet: i 
o: the most dubious nature and either mistaken, to say the least, or naci 

actueed with an obvious purpose in mind, Mistakes, distortions. 4 
iv ndos and half-truths abound. Developments are taken ont of (1o 
oroper historical context. IJlitler’s policies of the prewar and vat.» 
perio: in the occupied and annexed territories of Eastern Europe, and tai 
cruciol fact that the area in question was the scene of some of the wsi 
igitiig of World War IJ, both decisive factors in any explanation o’ leca 
population displacements, are largely ignored in favor of stressing So os 
atro tics as the main cause of the flights. Fear-stricken refugers, Re ied 
ad ninistrators and ‘‘settlers’’ escaping from the vengeance of ire Inca 
romu-ations so humanely ruled by them, thousands evacuated on the oz¢s* 
o: th Nazi Government and Party and bona fide expellees, all are inu s 
crimiiately and conveniently lumped together as innocent victims of 4.1 
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expulsion policies of the Russian, Polish and Czech authorities, openly or 
tacitly aided and abetted by the Western Allies. 

Many atrocities were undoubtedly committed by the invading armies in 
East German territories; numerous private accounts, too, were certainly 
settled in the occupied areas when the tide of war turned. The picture is 
certainly grim enough without added embellishment and deserves im- 
partial and objective examination. Programmatie in purpose, biased in 
approach, suspect in execution, the present volume can hardly be said to fill 
this need. The quality of the English translation also leaves much to be 
desired. 

GEORGE GINSBURGS 


El Derecho Internacional Interpretado por la Corte Suprema de la Nacion 
(1863-1956). Rosario, Argentina: Instituto de Derecho Internacional, 
Facultad de Ciencias Económicas, Commerciales y Políticas, Universidad 
Nacional del Litoral, 1958. pp. xlvii, 285. Index. 


This useful volume brings together in digest form about a century’s 
jurisprudence of the Argentine Supreme Court on international legal 
questions. The digest contains fifty-four main subject headings, running 
from ‘‘aceession’’ to ‘‘treaties and conventions.’ Most of main topical 
headings deal with familiar international law subjects, such as diplomatic 
agents, extradition, nationality, neutrality, war, et cetera. Several main 
headings, however, deal with particular facets of Argentina municipal 
law that have international implications; for examples, amparo, the 
Catholic Church, the competence of the Argentine federal judiciary in 
certain international matters, industrial accidents, liberal professions, 
et cetera. 

In the case of several topics, the digest reveals a wealth of court de- 
cisions. This is particularly true for aliens, citizenship and naturalization, 
competence of the federal judiciary, consuls, diplomatic agents, extradi- 
tion, and treaties and conventions. Under extradition, for example, one 
finds 260 entries; again, the section on treaties and conventions digests 
eases relating to some 40 separate instruments. Also this digest makes 
available materials not published in Lauterpacht’s International Law 
Reports. A hasty check of the Reports for the years 1951-1954 determined 
that this digest contains every Supreme Court decision published in the 
Reports, and in addition refers to many which are not (as, for examples, 
decisions Nos. 1 (1951), 11 (1953), and 23 (1953) digested under ‘‘ Agentes 
Diplomaticos’’ and relating to the competence of the Argentine Supreme 
Court in actions involving diplomatie officials). 

The volume has certain drawbacks. It is limited to Supreme Court 
decisions; digests of cases are never as satisfactory as full reports; running 
heads at the tops of pages indicating the subject matter treated are lacking ; 
and there is some repetition, since a given case may be entered several 
times under various headings. But these are minor. The Institute under 
whose auspices this digest was prepared has gained a reputation for 
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thovot gh, factual produetion. This volume stands to add to that repa- 
tation for its value as a guide to Argentine case materials on international 
law is manifest. 

Dav R. DELENIE 


The Nuremberg Trials. By August von Knieriem. Chicago: Henry R s- 
nery Co., 1959. pp. xxii, 561. $12.50. 


On December 20, 1945, the Control Council for Germany engeted ‘1s 
Law No. 10 for the purpose of establishing ‘‘a uniform legal basis iu 
(xermeny for the prosecution of war criminals and other similar offend vs, 
other than those dealt with by the International Military Tribuna: ” 
Participation of the United States in these subsequent trials was im: e 
possible by the enactment, effective October 18, 1946, of Military Govern- 
ment Ordinanee No. 7, the purpose of which was ‘‘to provide for «ie 
establishment of military tribunals which shall have power to iry e-d 
punish persons charged with offenses recognized as crimes in Artic]: ‘J 
of Control Law No. 10, including conspiracies to commit any such erin: 

The Chief of Counsel for War Crimes, acting under the Office of Mili sv 
(overament for Germany, was empowered to bring persons to trial bef. -> 
‘Þe military tribunals established pursuant to Military Government Orii 

aiec No. 7. In all, twelve trials were completed in these subsegu. rt 
yraverdings before United States tribunals. The sixth trial, the ‘Farben 
Case, | was brought against twenty-three former officials of J. G. Ferb «- 
adus rie Aktiengesellschaft. August von Knieriem, an attorney for I. C 
Farben, who was one of the defendants in that trial (he was aequiti 
is the author of this eritique of the subsequent trials at Nuremberg. 

The work is in three parts. The first part deals with problems o- 5: 
stantive law, Judicial organization, and procedural law. Von Knierie:s 
asie contention is the oft-repeated argument that Control Council Lew 
No. 19 (and ipso facto, the Charter of the International Military Tribu `» 
vhich preceded it) was invalid as an er post facto enactment, and cow's 
wt justifiably be sustained as a codification of international law exist ve 
ot the time the acts were committed. In his view, criminal responsibi' ay 
should have been determined by German law, either as the law direc. iy 
applicable, or the only law which could have been invoked wndor estah 
‘shed principles of the conflict of laws. This contention under.ies iro 
at the criticism which heretofore has been leveled at the Nuremberg pro 
 edings, 

The second part considers selected legal problems common to all eass, 
sneh as causality and punishability of acts of omission, participation, cou- 
sciousness of doing wrong, conflict of duties, superior orders and state of 
revessity, and the duty of publie office. The third part reviews th: « 
problems as related to trials of military leaders and industrialists, int 
cluding specifically, of course, the ‘Farben Case.”’ 

The author's attack upon the validity of the proceedings before ‘he 


a 


Cuitcd States Military Tribunals at Nuremberg reflects a reluctance ou 
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his part to recognize the possibility of the development—in our own time— 
of an international law of crimes. He thus invokes the defense of which 
Mr. Justice Jackson spoke in his opening statement before the International 
Military Tribunal: 


The refuge of the defendants can be only their hope that International 
Law will lag so far behind the moral sense of mankind that conduct 
which is crime in the moral sense must be regarded as innocent in law. 


If one agrees with von Knieriem’s premise—that there is no basis in 
international law for the trials conducted pursuant to Control Council 
Law No. 10—it would, indeed, be difficult to disagree with many, if not 
most, of the technical defects which he finds in them. But it is just on 
the validity of this premise that the fate of mankind depends. For if it is 
not a crime, punishable at the bar of international justice, to engage in 
aggression by force in today’s thermonuclear age, or to commit genocide 
or other crimes of enormous magnitude against humanity itself—mankind 
is, indeed, on the verge of extinction. 

Watney R. Harris 


The Crime of State. By Pieter N. Drost. Vol. I: Humanicide. pp. x, 358. 
Fl. 28.90, cloth; Vol. II: Genocide. pp. x, 212. Bibliography. FI. 
16.95, cloth. Leyden: A. W. Sijthoff, 1959. 


This twofold publication deals with penal protection of rights of persons 
and peoples in international law. The first volume, which is the general 
part, is entitled Humameide, International Governmental Crime Against 
Individual Human Rights. Theory and proposals for international penal 
safeguards for such rights de lege ferenda are discussed against a general 
background of the rights and duties of states. 

When there is a violation of basic human values, such as integrity, 
liberty, security and dignity of person, by a private person, a common 
erime is committed. According to the author, violations of these rights 
by a state official constitutes humanicide. Such crimes of state should be 
punished internationally, not only because they may endanger international 
peace and security, but also because the state authorities are frequently 
beyond the reach of national law and jurisdiction. Ultimately, penal 
law can be enforced on individuals, not on abstractions like states. In 
presenting his legal theory, the author deals, in Part I, with the law of 
nations and the rights of people. More than half of the first volume 
is devoted to this discussion. His philosophy of law is characterized by 
the depth, clarity and reasoning ability of one who obviously knows his 
subject. There is a critical analysis of the Declaration on Rights and 
Duties of States, prepared by the U.N. International Law Commission, 
of the Universal Declaration of Human Rights proclaimed by the U.N. 
General Assembly, and of the two Draft Covenants on such rights. The 
rest of Volume I is devoted to international law and individual] duties. 
Historical analyses of various schools of legal thought are followed by a 
discussion of international criminal law. 
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-ihe first part of the second volume the author deals wita gizo: 
aud perticularly with the convention on this subject. The author exann s 
tzo ovghly the views expressed in the development of the text of ike < 
vcniio1 and follows them with a critical study and balancing ot op y> 
cpiniois. This reviewer, as U.S. delegate on, and chairman of, tae Ce. 
r1:l{tee on Genocide, and also participant in the Legal Comumitice’s 
L.birations, expressed extensive views which are not in accord ‘vith so ` 
of ihe basic positions taken by the author, but a review is not the pron 
paree to present them. 

In the second, and last part of Volume IT, the author Giscusses criti: > 
the Ciarter and Principles of Nürnberg, the United Nations coris ‘o 

c -itlate those principles and the U.N. Draft Code of Oifenses egei 
‘i. Peace and Security of Mankind. In discussing aggression, the avi: ur 
«ors to the U.N. Committee on Defining Aggression. As a U.S. dolee 
cc thit committee, this reviewer dealt extensively with this ‘up: :3 
problem, and he remains unconvinced by the author’s basie conclusion i : 1 
e Cefinition of aggression is desirable. 

\Whue this reviewer cannot approve everything in the publication va % 
veviev’, he must point out that international law in general, and iner + 
‘ional crnminal law in particular, have been greatly enriched by this v'e « 

i sinusually well written by an able and knowledgeable scholar. 


JOHN MAKO 


Icevecho Constitucional de las Naciones Unidas. By Eduardo Jimé cz .. 
Ar(ehava. Madrid: Escuela de Funcionarios Internacionales, 1958  ;p., 
G42. Index. 


eC 


Seror Aréchaga’s contributions to the development of the law of ?lic 
Jonite l Nations have already established his reputation as a scholar ¢ ic 
javist. We can give a warm welcome, therefore, to his new comprehen: ns 
study of what the author describes as the Constitutional Law of ike U1": 
Nations, surveying the organization and activities of the United Neti: - 
aud examining, problem by problem the leading issues that have kb ^r 
tide: discussion since the adoption of the Charter. The volume is, vi «l 
co.ibiy welcome, not only as a careful analysis of the Charter, bit i< 
“xpression of the point of view of a distinguished Uruguayan onir co vo 
vo csik l issues involving the revision of the Charter. 

So elaborate are the details of this lengthy study that it is only poss 
io xelaet particular issues for comment. The discussion of ‘‘domestie ji v's 
cicticn’’ under Article 2 (7) of the Charter is particularly interesti ‘7, <b 
aithcr contrasting the views of Kelsen, Lauterpacht and others, and {zi 
“1201 each issue his own conclusion clearly and frankly, always a practi en 
¿v l cealistie one looking to the effective application of the Charte. Z 
suceession of ‘‘rules’’ clarify the delimitation of the respective compcte::ce 
of the Assembly and the Council, a difficult question which is admir: hh 
ueadied, as is the supplementary question of the competence of the ^s 
semb y in the absence of action by the Council. 


446 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


The chapter dealing with ‘‘Jegitimate defense and regional security 
agreements’? commands attention in view of the practical interpretation 
given to Articles 51-54 of the Charter by the suecessive cases that have 
arisen under the Inter-American Treaty of Reciprocal Assistance. What 
is self-defense in classical international law, what concessions does the 
Charter make to self-defense as an exception to the prohibited use of force, 
who is to decide what is self-defense in the light of modern conditions, how 
far are regional security measures subordinate to the jurisdiction of the 
Security Couneil—all these phases of the problem are discussed with ad- 
mirabile balance of judgment. A brief but careful analysis of the Guate- 
malan case in 1954 leads to the conclusion that a serious precedent was 
created in denying a hearing to the Arbenz government. The chapter on 
the International Court deserves special mention because of its judicious 
observations on the forms taken by the optional clause and on the situa- 
tion resulting from the failure of one of the parties to appear before the 
Court (juicio en rebeldia). 

It is unfortunate that so valuable a commentary does not appear in an 
English as well as a Spanish text. But this is a matter which it should 
not be too difficult to remedy. Latin American jurisprudence has become 
too valuable to be limited to those who are at home in Spanish. 


C. Q. Fenwick 


The United Nations. By Leland M. Goodrich. New York: Thomas Y. 
Crowell Co., 1959. pp. x, 398. Index. 


This is a survey of the United Nations designed principally for under- 
graduates. It is well suited for use as a text in college courses in interna- 
tional relations and as an Introduction to the study of international or- 
ganization, 

The book begins with a glance at the history of international organiza- 
tion, notably the League of Nations. It then deseribes the establishment 
of the United Nations, and summarizes its structure. The assumptions 
of the Charter, and in what degree they have corresponded to the actuali- 
ties of the postwar world, are set forth. Professor Goodrich proceeds to 
discuss the Charter’s evolution through interpretation. Having set the 
stage with these preliminary chapters, he turns to more detailed exposition 
of phases of United Nations history: membership; the interplay of the 
General Assembly and the Security Couneil; the rôle of the Secretary 
General and Secretariat; ‘‘keeping the peace’’; pacific settlement of dis- 
putes; ‘‘the atom and disarmament’’; the protection of human rights; the 
promotion of economice and social welfare; helping dependent peoples. 
The book concludes with an evaluation of the record of the United Nations: 
its achievement is characterized as ‘‘substantial’’ but ‘‘imadequate’’ (p. 
325). Professor Goodrich suggests that: ‘‘. .. we should be impressed 
by the fact that it [the United Nations] has actually achieved so much, 
and not surprised that it has accomplished so little” (p. 328). The texts of 
the Charter and of the Covenant of the League are printed in an appendix. 
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Tie “nited Nations is an informed work, grounded im Professor Goo - 
rivtis v ell-known familiarity with the Organization. It contains a few vary 
muor ‘actual errors, most notably the statement that the members cf tl + 
United Nations Field Service are ‘‘seconded by Member governments * t 
l3 . While seconding was proposed at one point by the Secretary Ge 
eral, the General Assembly decided in favor of direct reerultment. T! 
work contains a larger number of errors in grammar, typography aw 
form—e.g., the International Court of Justice more than once is presentis 
as ttre Court of International Justice.” One may have reservatio ~ 
aso. t ttsage which places the United States among the ‘‘colonial powers 
"n. O18) and suggests, without caveat, that British Togoland ‘‘has alri 
achieved independence, in union with the Gold Coast, as the state i 
(Ciana {p312 

Pveofessor Goodrich’s exposition is clear and his evaluations are caref: ` 
Fe has succeeded in compressing a great body of data into a mariageal e 


and useful text. STEPHEN M. SCHWEBHI 


Eup an Organisations, By Political and Economie Planning. Lone: 
George Allen & Unwin, Ltd.: Fair Lawn, New Jersey: Esseutea Ban - 
1950. pp. xvi, 372. Index. $4.50; 30 s. 


This study is a collaborative work of the PEP staff and is subtit] a 
van objective survey.” And a most welcome objective study it is: ijt po: 
souts a comprehensive, detached and well-written deseription and eval: 
tion o’ the work of the seven main European regional organizations a 
NATG, minimizing unnecessary detail and stressing the general cone u- 
sions which may be drawn from the record of these efforts at peema ei 
1 wtiliteral regional collaboration. The book must be considered a va. 
ible text in courses on International Organization which emphasize {> 
(nstec Nations system but wish to allot some time to European resionélis.:.. 

At .he same time this study is only of indirect interest to the ni 
1atioral lawyer. Nor can it be considered an original monograph. Tre 
wuthors discuss cach organization according to a standard outline: origis, 
sirnetire and powers, functions, program and achievements, ne uods r 
work. The information imparted under each of these headings -wir < 
cxerption of the last—is available elsewhere. Important legal conelusie s 
ove stated when methods of work are analyzed, but only to the extent o! 
wte that the decision-making rules laid down in each treaty are ici 
‘<perally observed: irrespective of the voting rules specified, the operat ve 
nrinciple in each ministerial body is the tacit rule of unanimity. A more 
detailled discussion, clearly beyond the intentions of the authors, cf ier 
_'ciclal process of the European Court of Justice, the experience of the 
“avopean Commission on Human Rights, the quasi-judicial rules um- 
loved by the High Authority of the Coal and Steel Community or ‘he 
().E.F.C. Steering Board for Trade is still to be produced. 

A searching analysis of the methods of work, by contrast, is of sr »t 
iuportanee to students of political aspects of international organizatic. s 


448 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


Here the unique value of this study lies in the chapter on O.E.E.C., the 
only one which makes an important monographie contribution. We have 
here the first objective and systematic evaluation of decision-making by 
intergovernmental bodies, its suecesses and its failures. The chapter on 
Western European Union is marred by the omission of the Council’s con- 
sideration of the 1957 British White Paper on Defense and the whole issue 
of nuclear deterrence versus limited war, the only really controversial issue 
taken up by W.E.U. Similarly, the chapter on NATO, while presenting a 
very sophisticated discussion of non-military co-operation and a most per- 
ceptive evaluation of ‘‘political consultation,’’ never comes to grips with 
the main strategic problem which has underlain the decline of the alliance. 
The analysis of working methods in the Coal and Steel Community is ex- 
cellent. While the novelty of the European Economie Community and of 
Euratom precludes a similar analysis of these bodies, the two chapters in 
question have the enormous merit of presenting two incredibly complicated 
treaties in a succinct and accurate fashion. But one cannot help wondering 
why the admittedly interesting working methods of the U.N. Economic 
Commission for Europe are painstakingly analyzed while the practical 
marginality of that organization is conceded at the same time. The first 
and concluding chapters are perhaps of greatest value in terms of the needs 
of the teacher. The introduction gives us a succinct historical introduction 
of the political circumstances governing the growth of European regional- 
ism, while the concluding chapter contains a series of judicious statements 
as to the circumstances under which a given type of organization is likely 
to flourish or to wither. In each case the importance attached to the organ- 
izations by national governments emerges as the crucial consideration. 


Ernst B. Haas 


Towards a European Parliament. By Kenneth Lindsay. Introduction by 
Sir Robert Boothby. Strasbourg: Secretariat of the Council of Europe, 
1958. pp. xvii, 164. Appendices. 


This compact, highly recommended book about the 15-nation, non-legisla- 
tive ‘‘Parliament’’ that periodically meets at Strasbourg, combines urbanity 
with sharpness, and worry with faith. The author, a former Civil Lord 
of the Admiralty and Under-Secretary for Education and a former M.P. 
for the Combined English Universities, wrote it after observing the Con- 
sultative Assembly of the Council of Europe for almost a decade. 

Mr. Lindsay is a great believer in supra-national parliamentary (as 
distinguished from inter-governmental) bodies. He would agree with A. 
H. Robertson, who considers them as ‘‘the distinctive feature of interna- 
tional organizations in Europe’’ (91 Hague Hecueil, 1957, p. 164). But 
while Robertson sees ‘‘a steady development of the powers and functions of 
the Assembly’’ (ibid. 169-170), Lindsay is dissatisfied with the per- 
formance. 

As parliamentary practitioner, he dissects the concrete, down-to-earth 
problems which beset those gatherings—the absence of political groupings; 
the effects of seating Turks and Swedes, Italians and Icelanders, socialists 
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i ' eg Iwervatives, in the alphabetical order of their names; the erovel 
wrcnvaos of the short sessions; the intractable language problem; i 
9v d ival complications; the frequent need to send substitutes: <he | 
devltie, for the delegates, upon their return home, to interest theie gover 
ents n the Strasbourg recommendations, ct cetera. Yet he consi ers i 
Asscnhly “a brave attempt.” On the basis of a questionnaire be s 
culatec among 617 parliamentarians who over the years atienauca Y. 

e ves 2 vivid picture of their different attitudes toward Strasboury avil. 
orines there, 

Tic author credits the Assembly with some positive echievemeris | 
“velp e, with breaking the potentially ominous stalemete over tie 5o 
yeesticw -‘‘the first case of parliamentary [meaning: regioyal-peni. 
noite y, diplomacy’’ (p. 86); the emergence of the Euronean i ons 
ion o1 Human Rights; the abolition of traffic barriers, (t ce’ery, 
cralins Lowever, that the Statute of the Council of Eurove makes the a ~ 
sani, so weak as to create a ‘‘permanent atmosphere of frustcet ei 
‘Scores of recommendations and resolutions have been passed with 
tugib e results” ip. 60), since the Committee of Ministers can reject ts - 
yino t explanation; hence, ‘‘a ceaseless cold war between -Assembly s 
Diuusters,”? 

7, turn. he blames the Assembly for lacking ‘‘political sagariyv” a 
: > fa line to evolve an official opposition, ‘‘the only cheek on a Go» 
nert,” eiza in this ease, the Committee of Ministers (p. 105). The anf or 
((7s ot advocate axiomatie imitation of British parliamentery priiw: > 
tithe he wishes for a considerable strengthening and streamlinisu: 
Ewvog ean parliamentarianism. 

it earding the attitude of individual governments toward B v p» i 
it geraton. he only discusses that of the United Kingdom. His vercie’ s 
‘ish Britain could have become the architect of a unified Enrope. | 1 
e eCo fn this judgment he is seconded, with almost passionate sever _ 
v Si: Rehert Boothby who, after eight years’ membership in the Sps- 
crs assembly as British M.P., resigned for the time being “is 4v 
rustration.”’ Ile believes that, with the European Economie Comin ew 

tne ‘‘Little Europe’’ of the Six—in being, it is too late to re'orw 
cerh acry of the Fifteen. While the Strasbourg Assembly ‘‘has »t 4 

id,’ the Cominittee of Ministers ‘‘has throughout been guilty .. 
crt futility’ © ip. xili). In Sir Robert's opinion, a iresh stuet tu 
mueCocen Union is needed, through an entirely new seheme nki u 
etic Commonwealth and Western Europe. 


nent “ 
” 


-m 


JouN H. E. Fri: 


‘+ Conada et le Systéme Interaméricain. By Marcel Roussin. Otte». 
4d tions de l Université d’Ottawa, 1959. pp. ix, 285. 


iio v is it that Canada, our neighbor to the north, who might Fave F 
voer ed to play a prominent part in the affairs of the Western Ik 
wrero, has thus far failed to occupy the empty chair said to be wit . + 
oy her at the Pan American Union? The answer is giyer m Pre 
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Roussin’s new volume, which ranges over the whole field from the histori- 
eal background of Pan-Americanism to the practical advantages and dis- 
advantages of the possible co-operation of Canada in the inter-American 
system. In some respects a French Canadian is in a favored position to 
estimate the moral elements of unity in the inter-American system and to 
point out the obstacles to the reconciliation of Anglo-Saxon traditions with 
those of Latin America. 

The interplay of centripetal and centrifugal forces marks the evolution 
of the present inter-American system. Commercial interests dictated the 
beginning of the series of inter-American conferences, which little by little 
realized the need of meeting political issues, and at last came to the domi- 
nant issue of regional collective security, which in turn has made possible 
economic, social and cultural relations hitherto impracticable. "Where does 
Canada fit into this new picture? The Conference at Mexico City in 1943 
expressed the hope that the collaboration of Canada with the inter-Ameri- 
can system might become closer and closer; and the Charter of the Organi- 
zation of American States was deliberately worded so as to call for the 
signature of inter-American states rather than republics. But in spite 
of the recognition by leading statesmen on both sides that the participation 
of Canada in the inter-American system would be of mutual advantage, 
the forces in opposition are still sufficiently strong to make it unwise to. 
press the issue for the moment. The argument that Canada, as a member 
of the British Commonwealth, is barred from membership in any similar 
groups of states can readily be disposed of; but more difficult would be the 
public reaction to the possible loss of initiative and independence in the 
field of economic relations. ‘‘Let the United States make economic sacri- 
fices for ulterior political gain; why should Canada?” might sum up the 
argument. Perhaps the most informative chapter (XI) in the book is that 
describing the various points of view in favor of and against the partici- 
pation of Canada in the inter-American system. The emphasis placed by 
the author himself upon the moral obligation of promoting the high objee- 
tives of regional co-operation 1s impressive. 

Professor Roussin has performed a valuable service which can only be 
properly estimated in the coming years. The eritical issues now before 
the Organization of American States call for courage and sound judgment, 
which the Government of Canada has shown it possesses in full measure; 
and the unhappy tag of imperialism unjustly pinned to the most generous 
of United States policies would have no application to our neighbor to. 


the north. C. G. Fenwick 


The Soviet Umon and the Middle East. By Walter Z. Laqueur. New 
York: Frederick A. Praeger, 1959. pp. xiv, 366. Appendices. Index. 
$6.00. 


The Soviet Union and the Middle East is divided into two parts, ‘‘The 
Soviet Image of the Middle Hast’’ and ‘‘The Great Breakthrough.” Ac- 
cording to the author, Part I, ‘‘The Soviet Image,” is ‘‘an investigation 
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into ihe sources of Soviet policy’’ in the Middle East; however, it is rcallv 
Pert Il, “The Great Breakthrough,’’ with which the book is concerne, 
Hore Nr. Laqueur describes the crucial 1955-1959 period in the Sowieci- 
Midcle Eastern relationship in detail. Jlis approach is functional as ve: 
as gcographical, and he traces the main issues, such as the arms deal, iF 
Suez Canal crisis, Soviet trade and aid, Soviet cultural policy and tte 
impart of Communism both as a movement and as an ideology on Isla 
and on Arab nationalism in Egypt, Syria, Sudan, Jordan, Lebanon, Iran. 
Turkey, and Iran. His principal conclusions may be conveniently sur - 
mezrized as follows: The Egypt-Czechoslovak arms transaction was the act s 
mirabilis which started the Soviet-Arab rapprochement, to be move sins 
confirn ed by the dramatie Suez crisis; by then the Arab world had a 
orly rejected the Eisenhower Doctrine but had fully accepted the Sovi | 
version of the incident. The union of Syria with Egypt, which came as a 
srrorise to Moscow, was eventually received with good grave; indeed, give > 
the cir -umstances, there was little else Khrushehev could do. Politiceli,, 
this good grace was expressed by continued Soviet credit, which by 1995 
Was th- highest Noviet credit ever granted to a non-Communist cout’. 
namely, 760 million dollars, three times as much as Soviet eredit to Ind.. 

As & movement and organization, Communism in the Middle East, €+- 
cordins to Mr. Laqueur, has great attraction for the native intellige its a 
in spite of the Party’s overt dropping of the Marxist-Leninist doetrines ar.. 
its ace ptance of staunch Arab nationalist views instead, thereby competit i 
with oiher nationalist Arab parties. As an ideology, Communism dows i i 
appear to Mr. Laqueur incompatible either with Islam or with Arab nation 
adsm. Still, a conflict ‘‘seems inevitable in the long run...” 1 
anthor predicts. 

The Sovict Union and the Middle East, though somewhat tedious in 
stvi, sa distinguished, significant contribution to international relatio s, 
to Soy et foreign policy, and to Middle Eastern affairs. 

Jan F. TRISKA 


Legal Problems of International Trade. Edited by Paul O. Proebl. Ur- 
hana: University of Illinois Press, 1959. pp. xiv, 453. Index. $6.00. 


1 his volume, a collection of twenty-two papers, was published to cc t- 
Lrate the opening in 1959 of the St. Lawrence Seaway. The papers ere 
erranved in three major sections, the first of which, under the head. 
“The Legal Framework of the St. Lawrence Seaway,’’ contains an su- 
murab y concise but comprehensive survey by Maxwell Cohen and Gilbert 
Nadeeu of the juridical basis of the Seaway, which consists primarily of 
same exchange of notes, parallel legislation by the Canadian Parliament 
and tle Congress of the United States, and certain approval actions by ihe 
Inter: ational Joint Commission established under the Boundary Waters 
Treaty of 1909 (p. 33). The second section, entitled ‘‘Legal Problems 
o? an International Seaport,” includes three papers, one of which ix a 
rcadanle and up-to-date introduction to Admiralty and Maritime Lew ov 
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Stuart B. Bradley; it appears that its author considers admiralty law 
as international law when he writes: 


Admiralty law is ancient, and it is international, but it must direct 
its course between the thousand poorly charted reefs of federal statutes, 
state statutes, city ordinances, departmental regulations, treaties, in- 
ternational conventions, court decisions, and administrative rulings. 


(p. 81.) 


The third section, under the heading ‘‘Legal Problems of International 
Trade,” comprises eighteen papers and a selected bibliography. ‘* Ex- 
change Controls and International Law’’ (pp. 311-327), by Stanley D. 
Metzger, discusses some guiding principles on administration of foreign 
exchange controls embodied in several bilateral agreements to which the 
United States is a party; the author states that the ‘‘most-favored-nation”’ 
standard of application referred to in the Brazilian, Costa Rican and 
Guatemalan agreements, either alone or coupled with the ‘‘national’’ treat- 
ment standard, is of extremely limited relevance to exchange control (p. 
315). The paper also takes up in considerable detail the impact of the 
Articles of Agreement of the International Monetary Fund on the freedom 
of members to impose exchange controls or exchange restrictions, and to 
recognize the exchange control regulations of other members. In particu- 
lar, it presents a lucid exposition of the major legal issues involved in 
Article VIIL, Section 2(b) of the Fund Agreement, which relates to the 
unenforceability of certain exchange contracts. 

‘‘Methods and Channels of Foreign Trade’ (pp. 142-161), by Wallace 
R. Baker, deals primarily with the legal forms and comparative economic 
advantages to United States firms of carrying on business abroad through 
wholiy-owned foreign subsidiaries, branches of a United States company, 
or through a foreign base company. Substantially the same questions are 
taken up in ‘‘Operating a Corporate Enterprise Abroad’’ (pp. 271-281), 
by David G. Moyer. ‘‘Foreign Business Operating in the United States” 
(pp. 282-310), by Smith Thompson, presents a useful introduction to a 
traditionally neglected subject of considerable interest to lawyers and 
businessmen. ‘‘The Significance of Regional Market Arrangements’’ (pp. 
364-386), by Robert B. Looper, focuses on the European Common Market, 
the Sterling Area, and the contemplated Free Trade Area; it ventures, 
inter alia, a forecast on the probable effects of the European Common 
Market on American trade and investment (p. 383). It is somewhat 
surprising to note that the rather detailed ‘‘Checklist of Legal Problems 
in Considering Foreign Investment’’ (pp. 416-425), by Robert Charles 
Kelso, poses the question: ‘‘ What is the nature of its [2.¢., the prospective 
capital-importing country] foreign relations with the U.N. and other 
nations?’’ but apparently overlooks the relevance of membership in the 
International Monetary Fund or the International Finance Corporation in 
this context. l 

“The Settlement of Disputes in International Trade” (pp. 402-415), 
by Martin Domke, sums up succinctly all major aspects of international 
commercial arbitration with due regard to arbitration statutes adopted 
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sy {xve iteen of the fifty States of the Union, to arbitration agencies in the 
uted Siates and abroad, to Judicial decisions, and to international eor- 
vertions on the subject, including the 1958 U.N. Convention on the Recog - 
nits. end Enforcement of Foreign Arbitral Awards. 

‘4 Critique of the United States Foreign Economic Policy’’ (po. 121 
141.. by Richard N. Gardner, purports to chart new directions in the tvs 
mai: areas of U.S. foreign economic policy: aid and trade. A deteile-s 
iliserss'on of the many suggestions advanced in this provocative paper : 
avts:de the scope of this review; however, it should at least be mention. 
tlet Cardner forcefully conjures up the perils to liberal trade pclici-s 
‘rherei t in the ‘‘esvape clause’’ provisions and the escapism from intern ` 
{1 nal commitments inherent in the ‘‘peril point’ provisions of the Teacs 
Aereen ents Act. ‘‘United States Foreign Trade and Investment Policics 
‘ry. 197-120), by C. Douglas Dillon, clearly presents the official U. 
pesition as regards the expansion of trade, promotion of private forci:» 
investment abroad, and government assistance. ‘‘A Quarter Century ci 
Serviec: The Export-Import Bank of Washington’’ (pp. 233-286), by 
Samuel C. Waugh, in conjunction with ‘‘The Export-Import Bank of Wash- 
ington: Organization and Operation’’ (pp. 237-247), by William L. Town- 
send, farnish an excellent historical, structural and functional survey or 
the Export-Import Bank in the period under review. 

Virtually all contributions to this volume, including those not especial'y 
uwentioaed here, are well balanced and well documented, and offer tle 
reacer. if not an exhaustive treatment of, at least a useful introduction ia, 
tle various subjects covered in the individual papers. The book should ie 
©’ tntcrest to lawyers and businessmen; but it might also be econsiderc:| 
helpfu: collateral reading in courses dealing with legal aspects of inter- 
national trade and finance or in courses concerned generally with ‘iate 
national legal studies.’’ 

Hans AUFRICHT * 


Anerican-Swiss Private International Law. By Arthur Nussbaum. 21.4 
ec. (Bilateral Studies in Private International Law, No.1.) New Yor:: 
Oveana Publications, 1958. pp. 94. $8.50. 


Although this is the second edition, it is such a substantial revisi.» 
tuat those fortunate enough to have secured the now rare first editicn 
should certainly replace it with the new. The plaudits that have besi 
av-eorded to previous bilateral studies of private international law undo 
eken by the Parker School of Foreign and Comparative Law are especialy 
merited by this study by the editor of the series himself. Professor Arth.:+ 
Nussbaum has added new material on naturalization and dual citizenship, 
the coiventions on copyright, patent and trademarks, and included tne 
texts of the two recent tax treaties between the United States and Swrtzcr- 
ond cealing with the avoidance of double taxation on income and ow 


‘Legal Department, International Monetary Fund. The views expressed are those o” 
zcc reviewer and not necessarily those of the International Monetary Fund. 
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estates and inheritances. Furthermore, translated in an appendix are 
some of the important provisions of the Swiss Federal law dealing with the 
private law relations of residents and sojourners. 

From front to back this book contains new material of special interest 
to the international lawyer. The focus of the study remains upon those 
provisions of the Treaty of Friendship and Commerce of November 25, 
1850, which are in force. Chapter I, which deals with matters of substan- 
tive law, includes sections on inheritance, the power to acquire or dispose 
of property, the right to work, corporations, and the so-called ‘‘bill of 
rights’’ in the 1850 treaty. Chapter II concerns some matters of civil 
procedure and its scope includes international jurisdiction of courts, access 
to courts, enforcement of foreign judgments, divorce, testimony abroad, 
proof of foreign law and arbitration. 

The value of this little volume is enhanced by Professor Nussbaum’s 
critical comments. The book is a true study rather than an uncritical résumé 
of what some courts and commentators have said. He suggests, for ex- 
ample, that in spite of an opinion to the contrary ventured by the Swiss 
Federal Council, the treaty of 1850 permits an American domiciled in 
Switzerland to exercise the right held by Swiss nationals to specify the law 
of an earlier home as governing his future estate (pp. 27-28). The matter 
of foreign judgments is treated with care. He concludes that there is not 
much danger that Swiss judgments will be denied recognition and enforce- 
ment in the United States on the ground of lack of reciprocity (p. 54). 

The section on taking testimony abroad calls attention to a major prob- 
lem. Although Swiss consuls in the United States are allowed to take 
whatever testimony may be used in Swiss litigations, similar privileges are 
not accorded to American consuls in Switzerland. Hence, some New York 
courts erred when they ‘‘commissioned’’ an American consul to take testi- 
mony. The proper method would be to issue a letter rogatory addressed 
to a Swiss court. The difficulties are substantial, and the author is justified 
in urging a treaty to simplify this matter. 

Studies of this nature will become even more valuable as the international 
transaction becomes commonplace. Because of the bilateral treatment, it 
might be profitable to translate some of these studies into the language of 
the other country. For the lawyers of both countries common references 
would be useful. 

Gorpon B. BALDWIN 


The Tragedy of American Diplomacy. By Wiliam Appleman Williams. 
Cleveland and New York: World Publishing Co., 1959. pp. 219. $4.75. 


As its name implies, this analysis of twentieth-century American foreign 
policy is both critical and provocative. According to the author, almost 
every Secretary of State from John Hay onward has been driven by an 
urge to economic imperialism. The policy of the ‘‘Open Door,’’ which is 
now discounted by most historians, Williams regards as ‘‘a brilliant stra- 
tegic stroke which led to the gradual extension of American economic and 
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politie: |] power throughout the world.” In fact, he postulates thai Wi so: 
Hoover. Hughes and Stimson were in agreement on the primacy of il> 
Open Foor Policy, which set the pattern of American expansion, and when 
its pru ciples were threatened by Germany and Japan, the United Ntat s 
entered World War IH. Franklin D. Roosevelt’s ‘New Deal” and Corci ’ 
Hull's reciprocal trade agreements, which stressed America’s prosperis 
ard overseas expansion, were adjuncts of the Open Door. It was not unt | 
the moral idea of reforming the world was added, transforming the traed 
tional concept of Open Door expansion ‘‘into a vision of an America: 
eentury, that tragedy ensued. 

Up to this point the author’s thesis as to the development of the Ope: 
Door Poliey is at least persuasive. However, when he declares that it ve- 
the decision of the majority of American leaders ‘‘to employ the pove? 
of the united States, in keeping with the traditional policy of the Open 
Door. vhich crystallized the cold war, the reader is brought up shor 
He is startled when ‘‘negotiation from strength’’ is declared to be ‘tn: 
negotiation," and subsequently he is dubious as to whether Harrimar 
Forrestal, Baruch and Kennan were all wrong in their attitude tow: re. 
the Soviets. The basis of the author's eriticism of the policy of the Unte 
States in its relations with the Soviet Union was the refusal of the Amen 
ean Government to grant Stalin economic aid. As a result, Stalin was 
eompell-d to obtain economic reparations from Germany and a strong st 
tegie position iu the Balkans and the Far East. The United States, r:'y 
me upon its possession of the atomie bomb, and upon the premise tha’ 
Russia ‘vas both wicked and weak, felt that the Soviet Government voul 
he push-d back to its traditional borders in Eastern Europe. 

If this be true, why did the United States make such an effort to pw 
atomie *veapons under rigid international control and offer to make th 
Soviet Union one of the participants in the Marshall Plan? The autho 
overlooks the refusal of Soviet Russia to co-operate fully in the war cion 
her obstinate rôle at the San Francisco Conference, her refusal to carry 
mui the peace treaties once they were signed, and her perpetual ebuse o” 
the veto in the United Nations. 

Secretary of State Byrnes was only too willing to compromise, but h: 
round, in dealing with the Russians, that ‘‘give and take’’ meant ‘vo 
give and they take.’ It is suggested that the author read Seeretary 
Byrnes’ autobiographie presentation of his dealings with the Sovicts + 
Npeaking Frankly a book which does not appear in the author's dib‘io 
eraphieal note. 

Tu spite of the author’s predilection towards the Soviet point of view. 
‘he book makes a sincere effort to evaluate the causes of the present weak 
position of the United States in its foreign relations. It is brilliantly 
written end the author drives home effectively the truism that ‘‘ America’s 
\umanitarian urge to assist other peoples is undereut—even subvertec- 
ny the way it goes about helping them.” 

GRAHAM STUART 
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Crisis Diplomacy: A History of U. K. Intervention Politics and Practices. 
By D. A. Graber. Washington, D.C.: Publie Affairs Press, 1959. pp. 
xviii, 402. Index. $6.75. 


This is a careful, detailed and documented study of United States inter- 
ventions, from the points of view of national policy and of international 
law. After discussing intervention as a legal concept and the non-inter- 
vention doctrine of the United States, the bulk of the study considers by 
periods (1789-1848, 1849-1898, 1899-1949, and 1950-1958), and in parallel, 
the practice of the United States and the growth of the non-intervention 
principle. In international law doctrine, the earlier principle of justified 
national interventions has been replaced, at least among the American 
states, by the principle of non-intervention. 

The author defines intervention as occurring 


when a state’s sovereignty is violated because another state forces it 
to act against its will by threatening severe damage to its vital inter- 
ests, or engages in direet, unsolicited interference in matters which are 
traditionally left to the jurisdiction of individual states. 


A. brief review cannot do justice to the patient analysis in all the historical 
chapters, as, for example, in their treatment of the interventionary char- 
acter of some of the United States’ territorial expansion; and these chapters 
constitute much of the importance of the work. The author concludes that 


intervention is legal when it is used to protect vital national or inter- 
national interests which are in imminent jeopardy and which cannot 
be protected by other means. When it is undertaken to safeguard 
lesser stakes, or when peril is not pressing, or when other means are 
~ or when it violates contractual obligations, intervention is 
illegal. 


As to the morality of intervention, she sees no universally acceptable an- 
swer; but 


one fact is clear: moral considerations have had little effect on political 
decisions, except for foreing political leaders to explain their policies 
in moral terms and abstain from interventions, particularly military 
ones, which would be totally repugnant to the moral views of a ma- 
jority of their political backers. 


She concludes that non-intervention has been in fact the traditional policy 
of the United States, if non-intervention is properly understood. ‘‘The 
United States has never subscribed to the view that interventions were 
absolutely forbidden. Rather, interventions were permitted for limited 
purposes and under rigidly specified conditions. ...’’ Popular opposi- 
tion to United States interventions has been based less on principle and 
law, than on the belief that certain interventions were unwise. 

For the future, the author believes that while the basic policy should 
continue to be non-intervention, collective intervention via the United 
Nations or the Organization of American States will not always serve the 
vital interests of the United States, which should be free to intervene in 
certain situations. 
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‘7, saher'’s 1evommendations pose very large problems, kut sn onah 
a -cvlcas contribution, and, in the recent literature of intervention, i+ 
well worthy of a place alongside Thomas and Thomas’ Non-lnterucitio:- 
T> Lew and its Import in the Americas. 
LLEWELLYN Ps aNnkUCILEN 
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rede Derecho Acronautico. By Augusto R. Fuster. (Asocio 
ai Ario, 1998. pp. 187. Appendix. Index.) The author, whe urvo 
doot Ithe course on air law into the curriculum of the Faculty of Law ear 
So] tseiences in Asunción, correctly claims neither comprehensivencss « 
vrsna ity for this work. Rather, it is a schematic description of tke pri 
‘iw. doctrines, legislation, and institutions—national and internationa; 
wich regulate civil and state aviation. The book does not seek to adva > 
xı owledge but to spread it. The opening three chapters outline the ebara. 
‘evistic: of air Jaw, its sources and the emergence of the doctrine or || 
‘nuited and exclusive state sovereignty over the airspace above its territor 
Seperate chapters are then devoted to the regulation of air vehivic 
airport, personnel, and international flights. A final chapter skeiebes “i 
operation of the International Civil Aviation Organization and of reel: 
.o°¥Y agencies within Paraguay. The Appendix consists of Paraguay 
1957 Aviation Code, the preliminary version of which was drafted by tt: 
“_tnor. Perhaps because the book is intended for use by the begintin:: 
tiw american student, its general bibliography gives little recogar io’ 
‘o $to distinguished body of pertinent literature that unfortunately has re’ 
oom tr: nslated into any of the Romance languages. 

Since the book is simply written and accurate, it should accomplish th > 
suthor’s. purpose of providing a convenient introduction to air law a) 
a ~ceady reference souree for elementary information. It is to he hon... 
‘hai in -uture work he will raise his sights and deal eritically and maine 
‘ively with existing doctrines and practices. The crisis which technolo. 
has recently ereated for air law requires nothing less from all sebo ars n 
the field 


wew 


JEROME A. COHLN 


Die P licht des Staates zur Gewährung diplomatischen Schutzes. By Ke: 
Dochriny. (Berlin and Cologne: Carl Heymanns Verlag, 1959. pp. vi} 
127. DM. 18.) It is generally recognized that a state, under interii iora 
law, has a right to protect its citizens and that it may exercise this right o 
aiploma‘ie protection subject to certain conditions, such as exhaustion o 
‘ocal reriedies, denial of justice, et cetera. It is sometimes affirmed tiy 
there is a duty of diplomatie protection, which duty, however, is said to ‘x 
suelified by the discretion of the state not to comply with it where tx 
mterest of the individual concerned is in conflict with the superior genera’ 
nterests of the state. 

The author of the present study is a Referent (assistant) at the fnmo. 
Max Planek Institute of Comparative Law and International Law which 
oublishe, the Fontes Juris Gentium. He points out that the existence oi 
ihe right of the citizen concerned to receive diplomatic protection depends 
apon the domestie law of the state in question, and he inquires, in partic- 
jax, inte the possibility of the eitizen’s enforcing his right against the stat 
'o this ofřeet, he reviews the laws of the United States, Great Britain, 
‘renee, Switzerland and Germany—the latter under the Empire and ile 
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Weimar and Bonn Republics, omitting the Third Reich. On the basis of a 
somewhat sketchy discussion, particularly of the American law, he comes to 
the conclusion that, although a ‘‘legal duty of the State to protect its citizens 
is recognized,” the latter cannot enforce it (p. 88). As for West Germany, 
he concludes that it is within the free political discretion of the government 
to evaluate the interests of the state and the individual and that this discre- 
tion as such is not subject to judicial review, but that the citizen has an 
unrestricted right to this discretion being exercised duly (pflichtgeméss) 
and to be informed of the result of the exercise thereof, and that the lack of 
protection because of ‘‘pflichtwidriger Ermessensausiibung’’ (culpable 
exercise of discretion) may incur the liability of the state (pp. 126-127). 
This, however, will obviously be the case only in the rare instances where the 
state frankly admits that its organs have not ‘‘duly’’ exercised their free 
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A Processualistica dos Atos Internacionais. By João Hermes Pereira de 
Araujo. (Rio de Janeiro: Ministério das RelacGes Exteriores, 1958. pp. 
353. Index.) Under the guidance of the distinguished jurist, Hilde- 
brando Accioly, one of the officers of the Brazilian Foreign Office here gives 
us a careful study of the problems involved in the technical process of 
entering into treaties and other international acts—the kind of treaties, 
the form they may take, the powers of the agents, approval by constitu- 
tional provisions, ratification, registration and termination. Separate chap- 
ters deal with treaties in the time of the Empire and in the successive 
constitutions from 1891 to 1946. Perhaps the most interesting feature of 
the volume is the historical background of the several topics, presenting 
illustrations not generally found in English and American Texts. 


C. G. F. 


Le Istituzioni Internazionali di Cooperazione Europea. By Riccardo 
Monaco. (Milan: Dott. A. Giuffré, 1956. pp. 100.) These pages repro- 
duce in essence a series of lectures given by Professor Monaco at the Uni- 
versity of Valladolid. An introduction traces the development of Euro- 
pean regionalism since World War II. The body of the work analyzes 
with great competence and lucidity the reasons for the creation, and the 
legal structure and functions, of the Organization for European Economie 
Co-operation (O.E.E.C.), the Council of Europe, the European Coal and 
Steel Community, and the Western European Union. While others have 
regretted the proliferation of supra-national organizations in Western 
Europe, the author is of the opinion that each resulted from specifie 
circumstances, and each additional scheme could be expected to intensify 
regional co-operation. Professor Monaco was, however, even at mid-decade 
not unaware of the potential complications. His various proposals for the 
co-ordination of European institutions with each other and/or with the 
United Nations system may grow in importance as time goes on. 


Joan H. E. FRED 


The Universal Declaration of Human Rights: Its Origin, Significance, 
Application, and Interpretation. By Nehemiah Robinson. (New York: 
Institute of Jewish Affairs, 1958. pp. xxiv, 149.) This brief study of the 
Declaration of Human Rights will serve a useful purpose in putting before 
the student the successive steps in the drafting of the Declaration, the 
different points of view expressed in respect to the Declaration as a pro- 
posed rule of international law, the reaction to the Declaration by the 
respective organs of the United Nations, and an item-by-item interpretation 
of the rights set forth in the Declaration. The numerous references to 


y 
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dovim -nis of the United Nations and the elaborate bibliography add to 1+. 
descriptive material of the text. The problem of enforcing the provisio., 
o the Declaration still remains; but it is believed that much has be: .. 
gained by setting up a standard and trusting for the time to the mor: 
sanction of publie opinion. 

C. G. Frewick 


Le Referendum du Togo (28 Octobre 1956). By Edmond-Pierre Lue. 
(Paris Editions A. Pedone, 1958. pp. x, 152.) On October 28, 1956, c: 
historic referendum took place in the French-administered Trust Territory 
of Togoland. On that date the inhabitants were given the choice of eithe < 
(e° a statute conferring substantial internal autonomy upon the territory 
as a member of the French Union, coupled with the termination of tru~~ 
status, or (b) a continuation of the Trusteeship System. Seventy-one am 
five-ten*hs percent of the registered electorate voted in favor of alte -ne- 
tive (a . France conducted the referendum without prior authorizatio: 
from the United Nations. Debates in the Trusteeship Council and in th» 
Fourth Committee of the General Assembly indicated that many delegatit» 
felt tha:, validly to implement Article 76(b) of the U.N. Charter, it weil: 
have be'n necessary to give the voters the additional alternative of seli 
government outside of the French Union. However, events subsequent 1» 
the refcrendum in French Togoland have received approval from th 
United Nations; the termination of trust status is now scheduled for 1960. 
It is against this background that the book under review must be considercd 

M. Edmond-Pierre Luce is a French jurist who was sent to Breach 
Tovoland as the assistant supervisor of the 1956 referendum. Ue ha. 
written an exhaustive study of the referendum, ineluding a full consid: ra 
tion of ts theoretical implications, an admirably documented account o. 
the protlems surrounding its administration, and a full evaluation of its 
results. A special effort is made to show that the voting represented i 
truly fiec expression of the popular will in French Togoland. Tan 
analysis made by M. Luce takes full account of the sociological context, in- 
cluding ethnic, political, economic, and historical factors. The book has 
sreat vaiue as a ease study of the tripartite relations between the United 
Nations, the administering authority, and the trust territory as they bear 
apon the issue of self-government presented by Article 76(b). 

It should be appreciated, however, that M. Luce writes from an orienta- 
tion fully in accord with the official French position. He views the referen- 
dum as gu important achievement, as it enabled a new middle way between 
full independence and trust status to emerge in French Togoland. ‘This, 
it is argued, encouraged the most rational political future for tke :n- 
habitants, since it conferred considerable self-government at an early date 
and yet retained the stabilizing benefits of an affiliation with France. 


RICHARD A. FALK 


Die Kcehleswig-Frage sett 1945: Dokumente zur Rechtsstellung der Manr- 
derheiten beiderseits der deutsch-dänischen Grenze. Edited by Eberhard 
Jäckel. (Frankfurt-am-Main and Berlin: Alfred Metzner Verlag, 1959. 
pp. 152. Index. DM. 19.80.) This volume is primarily a collection of 
official correspondence exchanged between the governments of Denmark, 
reat Britain, and Western Germany with regard to the Schleswig border 
and minority questions. It is Volume XXIX of the useful Dokumente 
series pu dlished by the Institutes of International Law in Hamburg, Kiel, 
and Gott ngen. 

Part A contains sixty-two documents in two sections, chronologically ar- 
ranged. The first twenty-nine of these cover developments from the first 
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official statement of Danish policy on May 9, 1945, to the Kiel Declaration 
and the Copenhagen Protocol of 1949. The thirty-three documents of 
section two carry the account through the Bonn Declaration of 1955 and 
its ratification. With the gradual elimination of the frontier refugee 
problem and with the establishment of NATO, ground for a bilateral 
Danish-German agreement on the entire Schleswig question was gradually 
cleared. At the October, 1954, NATO meeting the foundation was laid 
for a Bonn-Copenhagen understanding and on March 29, 1955, bilateral 
minority guarantees were signed in Bonn. Approval by the Danish, Ger- 
man, and Schleswig-Holstein parliaments was prompt. Part B consists 
of three sections, with eleven documents on election laws, eighteen on 
school legislation, and nine relating to the church question—in each case 
arranged chronologically. 

A collection of documents of this kind cannot and is not intended to 
present full explanations of the attitudes of the governments involved. 
Dr. Jickel’s brief introductory essay does provide a helpful perspective. 
More background, analysis, and explanation would, however, have been 
useful. In the reviewer’s opinion, the interesting exchanges between the 
Danish and British governments deserve a closer look. The too hasty 
Danish decision that no border problem existed, the conclusions drawn by 
London as a result of this position, the rather unrealistic later Rasmussen 
demand for treaty protection of the national minority, the failure of 
Danish governments to adopt and advance a clearcut policy, et cetera, 
have led to mteresting appraisals in Denmark—only partially noted here. 

As to the future, Dr. Jackel visualizes a peaceful competition between 
Danish and German cultures, and expects a gradual integration of the 
minorities of both sides of the border. 

Eric ©. BELLQUIST 


Las Marcas y sus Leyendas Obligatorias. By David Rangel Medina. 
(México, D.F.: Talleres de Impresos de Lujo, S.A., 1958. pp. 73. Index.) 
This brief study contains an excellent statement of the Mexican law on the 
question of trademarks and their required notices. The author, an active 
member of the Mexican Bar Association, has written other works in the field 
of industrial as well as literary property. The book is divided into two 
parts, the first dealing with notices for optional trademarks and the second 
with the regime of obligatory trademarks. The subject matter is covered 
thoroughly in clear and precise language. 

M. CANYES 


Documents on American Foreign Relations, 1958. Edited by Paul B. 
Zinner. (New York: Harper & Brothers, for the Council on Foreign Re- 
lations, 1959. pp. xxiv, 568. Index. $6.95.) Editors of documentary 
collections are eternally vulnerable to the attack of those who regret the 
omission of an item in which they are interested, or cavil at the inclusion of 
one in which they are not interested. Mr. Zinner has doubtless failed to 
produce a universally acceptable table of contents, but he has made a well- 
balanced selection of documents, designed to serve the serious student of 
America’s contemporary situation in world affairs. This latest annual 
volume in the series now being carried on by the Council on Foreign Rela- 
tions contains 171 documents or excerpts. Clearly, no such number of 
classic state papers emerged from the year 1958; many of these are 
ephemeral, and some are even trivial. It is admittedly difficult to dis- 
tinguish those documents which should be carefully clipped from the New 
York Times, filed, and dumped out at the end of the year, from those which 
should be bound in hard covers and given permanent shelf space. From 
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this reviewer’s point of view, the editorial bias of the volume runs toward 
excessive inclusiveness. 

Whether Mr. Zinner has given us too much or too little, he has certainly 
provided an effective documentation of the range and complexity of the 
problems which beset the United States. Geographically, the papers deal 
with points ranging from Canada to Ghana to outer space; topically, they 
refer to matters as traditional as international trade and as new as the 
peaceful exploitation of atomic energy. The documents for 1958 ofer 
striking evidence of the prominence of the economic element in the prob- 
lems and programs of American foreign policy. The quantity of ‘‘per- 
sonal correspondence’’ among leaders of the major states which is ineluded 
in the volume indicates the trend toward experimentation in diplomatic 
techniques which stems from the desperate awareness of the rational un- 
thinkability of war. These papers make a useful contribution to the un- 
derstanding of the world of our time—the nature of the global predicament, 
and the situation of the United States within that context. 


Inis L. LAUDE, JR. 


The Diplomatie Relations Between the United States and Mexico, as Af- 
fected by the Struggle for Religious Liberty in Mexico, 1925-1929. By 
Sister M. Elizabeth Ann Rice, O.P., M.A. (Washington, D. C.: The Cath- 
olie University of America Press, 1959. pp. vii, 224. Index. $2.50, 
paper-bound.) This scholarly volume, written with praiseworthy detach- 
ment, describes the reactions of American Catholics to the religious con- 
troversies in Mexico during the four critical years and their efforts to secure 
relief for their Mexican co-religionists through the intervention of the 
Department of State. The story is fully documented and criticism is freely 
directed against the extremists on both sides. The narrative centers about 
the patience and skill with which Ambassador Morrow unofficially mediated 
between the Calles regime and the Church, and succeeded finally in securing 
a modus vivendi. An ‘Introductory Survey’’ gives the background of the 
problem ; then with the recognition of Obregon comes the problem itself, the 
failure of American diplomacy, the repercussions of the Calles era, followed 
by the unofficial mediation of Ambassador Morrow and the modus vivendi of 


1929 under the presidency of Portes Gil. C. G. FENWICK 


Summit Diplomacy—Personal Diplomacy of the Presideni of the United 
States. By Elmer Plischke. (College Park, Md.: Bureau of Govern- 
ment Research, 1958. pp. viii, 125. $2.50.) In this timely and unpre- 
tentious! monograph, the author, who is Head of the Department of Gov- 
ernment and Polities at the University of Maryland, gives to the term 
‘‘summit diplomacy’’ a more extensive meaning than is currently fashion- 
able. Thus his survey embraces not only summit conferences but also the 
use by heads of government of personal communications, personal diplo- 
matie representatives and ceremonial state visits. Viewed in this way, 
summit diplomacy can be shown to have very ancient and quite respectable 
antecedents which the author briefly discusses. 

Turning more specifically to summit ‘‘conferences,’’ he appraises the 
alleged advantages and apprehended dangers which inhere in the process. 
On balance he inclines to the belief that, when used sparingly and with 
cireumspection, they constitute a desirable and possibly a necessary supple- 
ment to traditional diplomatie methods. This restrained conclusion is not 
reached without paying some attention to the arguments of the ‘‘tradi- 
tionalists,’’ ineluding Sir Harold Nicolson, Sisley Huddleston and George 


1The work is paper-bound and contains no index. 
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Kennan, whose well-known views on conference diplomacy of any kind are 
charged with a degree of skepticism bordering on active distrust. In fair- 
ness to these critics it should be said that the author’s discussion fails to do 
full justice to their criticisms, since their indictment is tied to certain con- 
ceptions of the nature of international tension which would require, by 
way of rebuttal, a more extensive analysis than the author’s summary 
treatment permits. This suggests the need for a more thorough historical 
and analytical study in which the virtues and limitations of various diplo- 
matic processes are analyzed in depth. The present well-written and in- 
formative work does not pretend to be more than a primer for this larger 


effort. Harpy C. DILLARD 


The Victor and the Spoils. A Life of Wiliam L. Marcy. By Ivor 
Debenham Spencer. (Providence, R. I.: Brown University Press, 1959. 
pp. xii, 438. Index. $8.00.) Wiliam L. Marcy’s career as Secretary of 
State has been the object of discriminating analysis by a number of seholars, 
as the pioneering essay by John Bassett Moore and the comprehensive 
studies by Henry Barrett Learned and Robert L. Scribner attest.! 

His abilities, particularly as Secretary of State, were tested in a variety 
of vexing problems, including the Black Warrior Incident and its sequel, 
the notorious and misnamed Ostend Manifesto; the Martin Koszta Affair; 
turbulence in Central America; the reeruitment of volunteers for England 
during the Crimean War; fishing rights around Labrador and Newfound- 
land; the status of Hawaii and many issues dealing with freedom of the 
seas. It is noteworthy that, in giving expression to United States interests, 
Marcy repeatedly invoked principles of international law and vigorously 
insisted on their binding authority. In so doing he disclosed an acute 
understanding of the simple fact, too frequently ignored, that ‘‘law’’ and 
‘diplomacy’? are not alien competitors but friendly allies. Although Pro- 
fessor Spencer does not specifically emphasize the point, the present biog- 
raphy reveals that recourse to international law usually strengthened the 
diplomatic position of the United States while at the same time gaining the 
grudging acquiescence and heightened respect of its adversaries. It is 
helpful to have the record more readily available and for this reason, among 
others, students of international law as well as historians should be grateful 
to the author of this balanced and scholarly biography. 


Harpy ©. DILLARD 


Legal Sources and Bibliography of Czechoslovakia. By Alois Bohmer, 
Jaroslav Jira, Stefan Kotvara and Jindřich Nosek. Vladimir Gsovski, 
General Editor. (New York: Published for Free Europe Committee, Inc., 
by Frederick A. Praeger, 1959. pp. 180. Index. $6.00.) This volume is 
the third in a series of bibliographical reference books prepared by the 
Mid-European Law Project and published by the Mid-European Studies 
Center of the Free Europe Committee, Inc. Two previous volumes on 
Hungary and Bulgaria appeared in 1956. 

Since English-language source tools for the study of the law of Com- 
munist Central and Eastern Europe have, prior to the publication of these 


1 Moore, ‘‘ A Great Secretary of State: William L. Marcy,’’ 30 Pol. Science Quarterly 
377 (1915). The substance of this essay was delivered orally at Brown University, from 
which institution Marey graduated in 1808. lLearned’s study is to be found in Vol. VI 
of S. F. Bemis’ series on ‘‘The American Secretaries of State and Their Diplomacy’’ 
at pp. 146-294 (1928). Scribner’s exhaustively documented and felicitously written 
590-page dissertation is on file in Alderman Library, University of Virginia. It is cited 
in Spencer at p. 412. 
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volumes, not been in existence, and since the laws promulgated in these 
states offer insights not only into legal, but also into politico-sociological 
data, the effort that has gone into their preparation needs little justification. 
Cross-temporal as well as cross-cultural research on comparative law, partic- 
ularly comparative Communist law, and on the legal history of these coun- 
tries, will therefore find in these volumes useful guides. 

The basie material of this book is organized into five chapters preceded by 
an Introduction. The latter presents in outline the Austro-Hungarian 
origins of the Czechoslovak legal system. Chapter I describes and itemizes 
the official legal sources, t.e., general collections of laws and decrees; offi- 
cial gazettes ; departmental bulletins, and parliamentary and court records. 
Chapter II identifies standard representative books and legal writings on 
major aspects of Czechoslovak law, dividing them according to the compre- 
hensive or special nature of the topies. Chapter III lists Czechoslovak 
legal periodicals, again according to whether they are general or specialized 
in purpose. Chapter IV cites books, pamphlets and articles on Czecho- 
slovak law published in the English, French, German, and Russian lan- 
guages. Finally, Chapter V offers a listing, by subject, of important laws 
published between April 4, 1945, and March 15, 1957. The book coneludes 
with three useful indexes covering the references to titles; authors, printers, 
publishers, translators, and editors; and to subject matter. 

Throughout, bibliographical entries are made in the language of publi- 
cation, followed in parentheses (with the exception of Latin, German, and 
French) by a free English translation suggestive of the contents. 

While it is to be somewhat regretted that a 1959 publication brings the 
material only to mid-March of 1957—representing thus a lag of almost two 
years—the data that are presented are well and usefully organized and 
should find welcome by all who study the legal, sociological, and political 
developments of Central-Eastern Europe in general, and of Czechoslovakia 
in particular. MICHAEL J. FLACK 


Ethics in a World of Power: The Political Ideas of Friederich Meinecke. 
By Richard W. Sterling. (Princeton: Princeton University Press, 1958. 
pp. xiv, 318. Bibliography. Index. $6.00.) The ethics of international 
relations is a subject badly neglected in recent times, neglected even more 
than international law today. Earlier writers on the law of nations gave a 
good deal of attention to the law of nature and nature’s God, but still today 
we hardly have any literature on international ethies. 

Unfortunately, the present volume does not live up to its title, a title, ir 
fact, which may have been devised by the publishers rather than by the 
author. Actually, it is the subtitle which really describes the contents of 
the book. 

This is overwhelmingly, if not completely, a book about Friederich 
Meinecke (1862-1954), setting forth and commenting on his views on such 
cardinal topies as the nation-state, cosmopolitanism, power politics, national 
culture, revolution, and so on. Meineeke was intimately concerned with 
German history and polities also, being a great admirer of Bismarck (page 
9) and very nationalistic at one period (page 143), although reverting later 
to a more general outlook (pages 163-164) ; the two most extensive entries 
in the Index relate to Bismarck and von Ranke. There is naturally no 
chapter of summary or conclusions. 

It would be going too far to exclaim ‘‘Who cares what Meinecke 
thought?’’, for the student will find in that thought, brilliantly garnered 
and analyzed here, valuable stimulus and assistance in thinking about the 
main problem. But what we desperately need is a general treatise on 
international ethics, drawing on all available sources. 

PITMAN B. POTTER 
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CONFERENCE ON ANTARCTICA 


Washington, D. C., October 15-December 1, 1959 
FINAL ACT? 
Signed at Washington, December 1, 1959 


The Governments of Argentina, Australia, Belgium, Chile, the French 
Republic, Japan, New Zealand, Norway, the Union of South Africa, the 
Union of Soviet Socialist Republics, the United Kingdom of Great Britain 
and Northern Ireland, and the United States of America, 

Having accepted the invitation extended to them on May 2, 1958, by the 
Government of the United States of America to participate in a Conference 
on Antarctica to be attended by representatives of the twelve nations which 
cooperated in the Antarctic Program of the International Geophysical 
Year ; 

Appointed their respective Representatives, who are listed below by 
countries: 


[Here follow names of representatives of the governments of Argentina, 
Australia, Belgium, Chile, French Republic, Japan, New Zealand, Norway, 
Union of South Africa, Union of Soviet Socialist Republies, United King- 
dom, United States of America. | 


The Conference met at Washington on October 15, 1959. It had before 
it as a basis for discussion working papers considered in the course of 
informal preparatory talks among representatives of the twelve countries 
who had met in Washington following the aforesaid invitation of the Gov- 
ernment of the United States of America. 

At the opening Plenary Session of the Conference the Honorable Herman 
Phleger, Head of the United States Delegation, was elected Chairman of 
the Conference. Mr. Henry E. Allen was appointed Secretary General 
of the Conference and Rapporteur. 

The Conference established two Committees under rotating chairmanship 
to deal with the items on the agenda of the Conference. Following initial 
consideration of such items, these Committees were reconstituted as a Com- 
mittee of the Whole. There were also established a Credentials Committee, 
a Drafting Committee, and a Committee on Style. 

The final session of the Conference was held on December 1, 1959. 

As a result of the deliberations of the Conference, as recorded in the 
summary records and reports of the respective Committees and of the 
Plenary Sessions, the Conference formulated and submitted for signature 
on December 1, 1959, the Antarctic Treaty. 


141 Department of State Bulletin 912 (1959). 
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"he Conference recommended to the participating governn ents (hat +’ 
; opol t representatives to meet in Washington within two months afte 
:izoirg of the treaty and thereafter at such times as may be conver “, 
rdis the eniry into force of the treaty, to consult together ai! 
eon nend to their governments such interim arrangements regan! 
ibe mitters dealt with in the treaty as they may deem desirable. 

IN YITNLSS WHEREOF the following Plenipotentiaries sign this nia. J 
Dort at Washington this first day of December, one thousand nine wu" 
cred cnd fifty-nine, in the English, French, Russian and Spanish langues. 
cel version being equally authentic, in a single original which smit :: 

ecpos ted in the archives of the Government of the United Stat- 
zamer.ea. The Government of the United States of America shall rars v 
cerified copies thereof to all the other governments represented a ” 
(‘on fe ence. 


IIe ve follow signatures on behalf of the countries listed above. , 


ANTARCTIC TREATY 


Signed at Washington, December 1, 1959 


“he Governments of Argentina, Australia, Belgium, Chile, the Fr 
E: uub'ie, Japan, New Zealand, Norway, the Union of South Africa, i- 
U'n of Soviet Socialist Republics, the United Kingdom of Greast Bri: 
ard Northern Ireland, and the United States of America, 

Reecgnizine that it is in the interest of all mankind that Antarctica sn 
continue forever to be used exclusively for peaceful purposes and shal. x > 
becomc the scene or object of international discord; 

Acknowledging the substantial contributions to scientific knowleds. s 
sulting from international cooperation in scientifie investigation m Ay’ 
arctica; 

Convinced that the establishment of a firm foundation for the ecntirv ` 
tion and development of such cooperation on the basis of freedom of seis : 
tile investigation in Antarctica as applied during the Internations! C: > 
niivsicel Year accords with the interests of science and the progr 's~ of 
wovkird; 

Convinced also that a treaty ensuring the use of Antarctica for peers’. 
ponosss only and the continuance of international harmony m An arisk- 
wht futher the purposes and principles embodied in the Charter of 7. 
U uted Nations; 

Havı agreed as follows: 


1 1 e 


ARTICLE I 


1. Antaretica shall be used for peaceful purposes only. There sFe : 
be prolibited, inter alia, any measures of a military nature, such as i1 
establisiment of military bases and fortifications, the carrying out of mil 
tary meneuvers, as well as the testing of any type of weapons. 

2, The present treaty shall not prevent the use of military personnel « - 
cqupment for scientific research or for any other peaceful purposc. 


t 
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ARTICLE IT 


Freedom of scientific investigation in Antarctica and cooperation toward 
that end, as applied during the International Geophysical Year, shall con- 
tinue, subject to the provisions of the present treaty. 


ARTICLE ITI 


1. In order to promote international cooperation in scientific investiga- 
tion in Antarctica, as provided for in Article II of the present treaty, the 
Contracting Parties agree that, to the greatest extent feasible and prae- 
ticable : 


(a) information regarding plans for scientific programs in Antarctica 
shall be exchanged to permit maximum economy and efficiency of opera- 
tions ; 

(b) seientifie personnel shall be exchanged in Antarctica between ex- 
peditions and stations; 

(e) scientific observations and results from Antarctica shall be ex- 
changed and made freely available. 


2. In implementing this article, every encouragement shall be given to 
the establishment of cooperative working relations with those Specialized 
Agencies of the United Nations and other international organizations 
having a scientific or technical interest in Antarctica. 


ARTICLE IV 
1. Nothing contained in the present treaty shall be Interpreted as: 


(a) a renunciation by any Contracting Party of previously asserted 
rights of or claims to territorial sovereignty in Antarctica; 

(b) a renunciation or diminution by any Contracting Party of any basis 
of claim to territorial sovereignty in Antarctica which it may have whether 
as a result of its activities or those of its nationals in Antarctica, or other- 
wise ; 

(e) prejudicing the position of any Contracting Party as regards its 
recognition or non-recognition of any other State’s right of or claim or 
basis of claim to territorial sovereignty in Antarctica. 

2. No acts or aetivities taking place while the present treaty is in force 
shall constitute a basis for asserting, supporting or denying a claim to 
territorial sovereignty in Antarctica or create any rights of sovereignty in 
Antarctica. No new claim, or enlargement of an existing claim, to terri- 
torial sovereignty in Antarctica shall be asserted while the present treaty 


is in force. 
ARTICLE V 


1. Any nuclear explosions in Antarctica and the disposal there of radio- 
active waste material shall be prohibited. 

2. In the event of the conclusion of international agreements concerning 
the use of nuclear energy, including nuclear explosions and the disposal 
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of radioactive waste material, to which all of the Contracting Parties whose 
representatives are entitled to participate in the meetings provided for 
under Article IX are parties, the rules established under such agreements 
shall apply in Antarctica. 

ARTICLE VI 


The provisions of the present treaty shall apply to the area south of 60° 
South Latitude, including all ice shelves, but nothing in the present treaty 
shall prejudice or in any way affect the rights, or the exercise of the rights, 
of any state under international law with regard to the high seas within 
that area. 

ArTIicLE VII 


1. In order to promote the objectives and ensure the observance of the 
provisions of the present treaty, each Contracting Party whose repre- 
sentatives are entitled to participate in the meetings referred to in Article 
IX of the treaty shall have the right to designate observers to carry out 
any inspection provided for by the present article. Observers shall be 
nationals of the Contracting Parties which designate them. The names 
of observers shall be communicated to every other Contracting Party having 
the right to designate observers, and like notice shall be given of the termi- 
nation of their appointment. 

2. Each observer designated in accordance with the provisions of para- 
graph 1 of this article shall have complete freedom of access at any time 
to any or all areas of Antarctica. 

3. All areas of Antarctica, including all stations, installations and equip- 
ment within those areas, and all ships and aireraft at points of discharging 
or embarking cargoes or personnel in Antarctica, shall be open at all times 
to inspection by any observers designated in accordance with paragraph 1 
of this article. 

4+. Aerial observation may be carried out at any time over any or all 
areas of Antarctica by any of the Contracting Parties having the right 
to designate observers. 

5. Each Contracting Party shall, at the time when the present treaty 
enters into force for it, inform the other Contracting Parties, and there- 
after shall give them notice in advance, of 


(a) all expeditions to and within Antarctica, on the part of its ships or 
nationals, and all expeditions to Antarctica organized in or proceeding 
from its territory; 

(b) all stations in Antarctica occupied by its nationals; and 

(c) any military personnel or equipment intended to be introduced by 
it into Antarctica subject to the conditions prescribed in paragraph 2 of 
Article I of the present treaty. 


ARTICLE VIII 


1. In order to facilitate the exercise of their functions under the present 
treaty, and without prejudice to the respective positions of the Contracting 
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Parties relating to jurisdiction over all other persons in. Antarctica, ob- 
servers designated under paragraph 1 of Article VII and scientific per- 
sonnel exchanged under subparagraph 1(b) of Article III of the treaty, 
and members of the staffs accompanying any such persons, shall be subject 
only to the jurisdiction of the Contracting Party of which they are nationals 
in respect of all acts or omissions occurring while they are in Antarctica 
for the purpose of exercising their functions. 

2. Without prejudice to the provisions of paragraph 1 of this article, 
and pending the adoption of measures in pursuance of subparagraph 1(e) 
of Article IX, the Contracting Parties concerned in any case of dispute 
with regard to the exercise of jurisdiction in Antarctica shall immediately 
consult together with a view to reaching a mutually acceptable solution. 


ArtIcLE IX 


1. Representatives of the Contracting Parties named in the preamble 
to the present treaty shall meet at the City of Canberra within two months 
after the date of entry into force of the treaty, and thereafter at suitable 
intervals and places, for the purpose of exchanging information, consult- 
ing together on matters of common interest pertaining to Antarctica, and 
formulating and considering, and recommending to their governments, 
measures in furtherance of the principles and objectives of the treaty, 
including measures regarding: 


(a) use of Antaretica for peaceful purposes only; 

(b) facilitation of scientific research in Antarctica; 

(e) facilitation of international scientific cooperation in Antarctica; 

(d) facilitation of the exercise of the rights of inspection provided for 
in Article VII of the treaty; 

(e) questions relating to the exercise of jurisdiction in Antarctica; 

(f) preservation and conservation of living resources in Antarctica. 


2. Each Contracting Party which has become a party to the present treaty 
by accession under Article XILI shall be entitled to appoint representa- 
tives to participate in the meetings referred to in paragraph 1 of the 
present article, during such time as that Contracting Party demonstrates 
its interest in Antarctica by conducting substantial scientific research ac- 
tivity there, such as the establishment of a scientifie station or the despatch 
of a scientific expedition. 

3. Reports from the observers referred to in Article VII of the present 
treaty shall be transmitted to the representatives of the Contracting Parties 
participating in the meetings referred to in paragraph 1 of the present 
article. 

4. The measures referred to in paragraph 1 of this article shall become 
effective when approved by all the Contracting Parties whose representa- 
tives were entitled to participate in the meetings held to consider those 
measures. 

5. Any or all of the rights established in the present treaty may be exer- 
cised as from the date of entry into force of the treaty whether or not any 
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measures facilitating the exercise of such rights have been proposed, con- 
sidered or approved as provided im this article. 


ARTICLE X 


Each of the Contracting Parties undertakes to exert appropriate efforts, 
consistent with the Charter of the United Nations, to the end that no one 
engages in any activity in Antarctica contrary to the principles or pur- 
poses of the present treaty. 


ARTICLE XI 


1. If any dispute arises between two or more of the Contracting Parties 
concerning the interpretation or application of the present treaty, those 
Contracting Parties shall consult among themselves with a view to having 
the dispute resolved by negotiation, inquiry, mediation, conciliation, arbi- 
tration, Judicial settlement or other peaceful means of their own choice. 

2. Any dispute of this character not so resolved shall, with the consent, 
in each case, of all parties to the dispute, be referred to the International 
Court of Justice for settlement; but failure to reach agreement on refer- 
ence to the International Court shall not absolve parties to the dispute 
from the responsibility of continuing to seek to resolve it by any of the 
various peaceful means referred to in paragraph 1 of this article. 


ARTICLE XII 


1. (a) The present treaty may be modified or amended at any time 
by unanimous agreement of the Contracting Parties whose representatives 
are entitled to participate in the meetings provided for under Article IX. 
Any such modification or amendment shall enter into force when the de- 
positary government has received notice from all such Contracting Parties 
that they have ratified it. 

(b) Such modification or amendment shall thereafter enter into force 
as to any other Contracting Party when notice of ratification by it has 
been received by the depositary government. Any such Contracting Party 
from which no notice of ratification is received within a period of two 
years from the date of entry into force of the modification or amendment 
in accordance with the provisions of subparagraph 1(a) of this article 
shall be deemed to have withdrawn from the present treaty on the date 
of the expiration of such period. 

2. (a) If after the expiration of thirty years from the date of entry 
into force of the present treaty, any of the Contracting Parties whose rep- 
resentatives are entitled to participate in the meetings provided for under 
Article IX so requests by a communication addressed to the depositary 
government, a conference of all the Contracting Parties shall be held as 
soon as practicable to review the operation of the treaty. 

(b) Any modification or amendment to the present treaty which is ap- 
proved at such a conference by a majority of the Contracting Parties there 
represented, including a majority of those whose representatives are en- 
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titled to participate in the meetings provided for under Article IX, shall 
be communicated by the depositary government to all the Contracting 
Parties immediately after the termination of the conference and shall enter 
into force in accordance with the provisions of paragraph 1 of the present 
article. 

(c) If any such modification or amendment has not entered into force 
in accordance with the provisions of subparagraph 1(a) of this article 
within a period of two years after the date of its communication to all the 
Contracting Parties, any Contracting Party may at any time after the 
expiration of that period give notice to the depositary government of its 
withdrawal from the present treaty; and such withdrawal shall take effect 
two years after the receipt of the notice by the depositary government. 


ARTICLE XIII 


1. The present treaty shall be subject to ratification by the signatory 
states. It shall be open for accession by any state which is a Member of 
the United Nations, or by any other state which may be invited to accede 
to the treaty with the consent of all the Contracting Parties whose repre- 
sentatives are entitled to participate in the meetings provided for under 
Article IX of the treaty. 

2. Ratification of or accession to the present treaty shall be effected by 
each state in accordance with its constitutional processes. 

3. Instruments of ratification and instruments of accession shall be 
deposited with the Government of the United States of America, hereby 
designated as the depositary government. 

4. The depositary government shall inform all signatory and acceding 
states of the date of each deposit of an instrument of ratification or acces- 
sion, and the date of entry into force of the treaty and of any modification 
or amendment thereto. 

5. Upon the deposit of instruments of ratification by all the signatory 
states, the present treaty shall enter into force for those states and for 
states which have deposited instruments of accession. Thereafter the 
treaty shall enter into force for any acceding state upon the deposit of its 
instrument of accession. 

6. The present treaty shall be registered by the depositary government 
pursuant to Article 102 of the Charter of the United Nations. 


ARTICLE XIV 


The present treaty, done in the English, French, Russian, and Spanish 
languages, each version being equally authentic, shall be deposited in the 
archives of the Government of the United States of America, which shall 
transmit duly certified copies thereof to the governments of the signatory 
and acceding states. 


IN WITNESS WHEREOF, the undersigned Plenipotentiaries, duly authorized, 
have signed the present treaty. 
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Done at Washington this first day of December, one thousand nine hun- 
dred and fifty-nine. 


[Here follow signatures on behalf of Argentina, Australia, Belgium, 
Chile, French Republic, Japan, New Zealand, Norway, Union of South 
Africa, Union of Soviet Socialist Republics, United Kingdom and United 
States of America.?] 


2 At the signing of the treaty, Secretary Herter made the following statement: ‘‘The 
Governments of the United States of America, Argentina and Chile, on the occasion of 
the signing of the Antarctic treaty, declare that the Antarctic treaty does not affect 
their obligations under the Inter-American Treaty of Reciprocal Assistance, signed at 
Rio de Janeiro, Brazil, in 1947.7 


NETHERLANDS-INDONESIA 


NETHERLANDS Nots or DECEMBER 18, 1959, REGARDING NATIONALIZATION 
oF DutcH-OWNED ENTERPRISES * 


NOTE 


A great number of measures taken by the Indonesian Government in 
pursuance of the Act for the Nationalization of Dutch-owned Enterprises. 
of December 31, 1958 after submission of the Netherlands note of February 
28 of this year, in which the Netherlands Government adduced grounds on 
which they protested against this act, have come to the attention of the 
Netherlands Government. 

Examples of such measures are the promulgation, by a number of Gov- 
ernment Ordinances, of the nationalization of a large number of Dutch- 
owned enterprises, the latest instances being the nationalization of the 
Dutch-owned maritime enterprises and of a large group of industrial 
enterprises and the promulgation of the Government Ordinances of 


(a) February 28, 1959, No. 2, 
(b) February 28, 1959, No. 3, 
(e) April 2, 1959, No. 9, 


concerning respectively : 


(a) the principles for the implementation of the Act for the Nationaliza- 
tion of Dutch-owned enterprises ; 

(b) the setting-up of the Board for the Nationalization of Dutch-owned 
enterprises ; 

(c) the terms of reference of the Committee for the Fixation of Compensa- 
tions for Nationalized Dutch-owned Enterprises and the way in which 
applications for compensations are to be submitted, and 


(1) the designation of the members of the above-mentioned Committee by 
Decree of the Prime Minister No. 229/P.M./1959 of June 5, 1959, 
(2) Instruction No. Instr./003/B.A.N.A.8./1959 of August 21, 1959, from 
the Managing Board for the Nationalization of Dutch-owned enterprises, 
concerning the reservation of one per cent of part of the revenue of the 
Netherlands enterprises, and 
(3) the regulation concerning the Government policy with regard to enter- 
prises wholly or partly operating on non-Netherlands capital laid down by 
Decree of the Prime Minister No. 485/M.P./1959 of September 17, 1959. 
The Netherlands Government has further noted the contents of the note 
submitted to the Netherlands Diplomatic Representation on April 8, 1959, 


* Official translation supplied by courtesy of Mr. G. W. Haight. 
484 i 
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in which the Indonesian Government replied to the Netherlands note of 
protest of February 28, 1959. 

Finally, a number of official communications of Indonesian authorities 
and institutions has drawn the Netherlands Government’s attention. 
Where necessary reference will be made to these communications in 
this note. 

All this has induced the Netherlands Government again to address itself 
to the Indonesian Government with the following explanation. 

The Netherlands point of view that the nationalization measures are 
absolutely at variance with international law and are therefore unlawful 
and invalid, as set forth in the Netherlands Government’s note of February 
28, 1959, is based on the following grounds: 


A. the Preamble to the Act shows that the measures are not based on the 
general interest in connection with the use to be made of the property 
to be nationalized, but have been taken for the purpose of exerting 
pressure in a political dispute; 

B. the measures are only directed against Dutch-owned enterprises and are 
therefore discriminatory, since they exclusively affect the property of 
aliens of one particular nationality ; 

C. the measures are further of a confiscatory nature, since there is no 
question of any prompt payment of an adequate and effective com- 
pensation. 


The Indonesian Government reacted to these objections in its note of 
April 8, 1959, the main points of which may be summarized as follows: 


(1) the Indonesian Government states that it has already given a clear 
reply in its note of October 8, 1959. In this note it was stated that 
the Indonesian Government cannot discuss the Netherlands financial 
and economie interests so long as the dispute on Netherlands New 
Guinea has not been solved; 

(2) as a sovereign State the Republic of Indonesia has the right to decide 
independently on the nationalization of the private property of aliens; 

(3) the Nationalization Act recognizes the obligation to pay compensation ; 
a procedure for obtaining compensation has in the meantime been laid 
down; the amount of the compensation will be fixed by an official 
Indonesian committee set up for the purpose; 

(4) the protest lodged against the nationalization by the Netherlands Gov- 
ernment is repudiated as a case of impermissible Interference in the 
domestic affairs of the Republic of Indonesia; 

(5) the aim of the nationalization of Dutch-owned enterprises is to nor- 
malize the well-being of the Indonesian people and to abolish economie 
diserimination. 


Before commenting on the individual points, the Netherlands Govern- 
ment wishes to state that the infringement of Netherlands rights and the 
seizure of Netherlands property in Indonesia by the Republic of Indo- 
nesia since the end of 1957 is not, basically, nationalization of property 
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as generally known in municipal law and as recognized by international. 
law. When the measures taken are viewed together and in their inter- 
relationship it is quite clear that they are primarily aimed at harming 
Netherlands interests. 

In this connection the Netherlands Government needs only refer to the 
threats repeatedly heard from official Indonesian quarters during the 
months of October and November 1957 that in case certain political de- 
siderata in another field were not complied with, measures would be taken 
against the Dutch-owned enterprises. The Netherlands Government wishes 
to recall that on December 1, 1957, these measures were inaugurated by a 
general strike in the Dutch-owned enterprises announced by the Minister 
of Information of the Republic of Indonesia. It refers to the fact that 
subsequently the responsible managers were forcibly deprived of control 
over these enterprises, and to many other measures taken in violation of 
international law as enumerated in the Netherlands note of protest of 
December 18, 1957. 

After these prelimmary remarks the Netherlands Government wishes to 
say the following on the five points of the Indonesian Government’s note 
quoted above: 


sub (1) The reference to the Indonesian Government’s note of October 8, 
1958 can—under the present circumstances—only be interpreted 
by the Netherlands Government as confirming its conclusion—as 
set forth under A above—that the Indonesian Covernment links 
up the seizure and subsequent confiscation of Netherlands prop- 
erty with its political desiderata concerning Netherlands New 
Guinea. Regarding this matter reference may also be made to 
the speech by the President of the Republie of Indonesia on 
August 17, 1959 (Political Manifesto) : ‘‘the taking over of Dutch 
enterprises in the context of the struggle for the liberation of 
West-Irian was a very important step indeed. However, not all 
Dutch capital has been taken over, not all Dutch enterprises have 
been nationalized. While the Dutch attitude in the case of West- 
Irian is still stubborn, I sound warning that if, in the question 
of West-Irian, the Dutch remain stubborn, if, in the question of 
our national claim, they remain headstrong, then all the Dutch 
capital, including that in mixed enterprises, will bring its story 
to a close on Indonesian soil.’’ This is a motive for the seizure of 
property which is forbidden under international law. 

sub (2) The Netherlands Government will never deny the right of sover- 
eign States to nationalize the property of the nationals of other 
States, provided certain conditions have been complied with, 
namely : 

that such nationalization is based on national interests in con- 
nection with the use to be made of the Property to be nationalized, 

such nationalization is not of a discriminatory nature, 

and, finally, the mterested parties are promptly granted ade- 
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quate and effective (i.e. transferable) compensation. The Indo- 
nesian nationalization measures comply with none of these con- 
ditions and cannot therefore be regarded as valid under inter- 
national law, since, as set forth earlier in this note, the reason 
for these measures was not a desire to serve the general interest 
as referred to above (see further under (5)). 

They are further plainly discriminatory since they are only 
directed against Netherlands property. This discriminatory 
nature is further emphasized by the time when and the circum- 
stances under which the measures were effectuated and by the 
Preamble to the Act, in which a political dispute between the 
Republic of Indonesia and the Kingdom of the Netherlands is 
referred to as a motive. 

There is, moreover, no question of any prompt payment of 
adequate and effective compensation (see further under (8)). 

The Netherlands Government must pomt out that international 

law imposes obligations on sovereign States with regard to the 
property of aliens. These include the above-mentioned condi- 
tions, with which expropriation of such property should comply. 
Furthermore, international law grants sovereign States the right 
to uphold the interests of their nationals before the Governments 
of other States and to protect them if these interests are in- 
fringed by another sovereign State m defiance of its obligations 
under international law. The foregoing leads to the conclusion 
that the Indonesian Government has violated international obli- 
gations by its anti-Netherlands measures and the Netherlands 
Government is therefore justified in protesting against them and 
in opposing these measures. 
The Indonesian Government alleges that the Nationalization Act 
recognizes the obligation to pay compensation. In the Act it says, 
however, that the way in which payment is to be made will be 
further regulated by law, which has not been done so far. 

In the meantime the Netherlands Government has noted that 
in paragraph 1 of Article 1 of the Prime Minister’s Decree No. 
485/M.P./1959 of September 17, 1959, it is laid down that in ease 
of the nationalization of vital enterprises partly owned by aliens 
not being Netherlands nationals, compensation will be paid for 
the portion of the capital originally owned by non-Netherlands 
aliens. This clearly implies that no compensation will be paid for 
the portion of the capital owned by Netherlands nationals. 

The Netherlands Government also refers to a number of state- 
ments made by official Indonesian authorities which, far from 
recognizing the obligation to pay prompt, full and effective com- 
pensation and expressing the intention fully to meet this obli- 
gation, belittle its scope and do not say anything definite about 
the time of payment and the question of whether in fact any 
payment will be made. 
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In this connection the Netherlands Government refers to the 
statement made by the Minister of Agriculture on June 29, 1959 
when explaining the nationalization measures to the Panitya 
Perkebunan Negara (Committee for Government Agricultural 
Enterprises), to the effect that payment of compensation would 
take place if the situation in Indonesia and in particular the 
country’s economic position would permit this. During his stay 
in Belgium the Minister of Foreign Affairs stated to the Press 
on June 11, 1959 that it would only be possible to settle the matter 
of the payment of compensation within the framework of a general 
agreement on the political and economic problems forming the 
subject of the dispute between the Netherlands and Indonesia. 

As regards this matter reference may finally be made to Article 
3 of Government Ordinance No. 9/1959 in pursuance of the 
Nationalization Act, reading: 


‘‘The Committee for the Fixation of Compensations may pro- 
pose to the Board for the Nationalization of Dutch-owned enter- 
prises that part of the revenues obtained from enterprises which 
are nationalized will be reserved for the payment of the com- 
pensation at the appropriate time.’’ 


This plan to reserve only part of the revenues of the national- 
ized Dutch-owned enterprises for the future payment of compen- 
sation strengthens the doubts already justifiably entertained on 
the basis of the foregoing about any serious intention to pay 
compensation. These doubts turn into certainty after a perusal 
of the Instruction from the Managing Board of the B.A.N.A.S. 
of August 21, 1959 promulgated in virtue of Article 3 quoted 
above. This Instruction stipulates that only one per cent of the 
gross revenue of the Dutch-owned enterprises after deduction of 
the corporation income tax due shall be reserved for the payment 
of compensation at a future date. 

It will be clear that such a reservation is not even sufficient to 

cover the interest on the capital due, let alone to guarantee the 
redemption of the principal. 
It has already been set forth under (2) above that the Nether- 
lands Government has the right under the rules of international 
law to uphold the interests of Netherlands nationals abroad and 
to resist infringements of these interests if these go beyond the 
limits of what is permissible under international law. The state- 
ment that the Netherlands protest constitutes an impermissible 
interference in the domestic affairs of the Republie of Indonesia 
is repudiated by the Netherlands Government. It is untenable 
under the rules of international law. 

The observations which the Indonesian Government has deemed 
it appropriate to make in its note of April 8, 1959 concerning the 
attitude adopted by the Netherlands in the General Assembly of 
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the United Nations with respect to the policy of racial diserimi- 
nation pursued by the Government of the Union of South Africa 
are, besides being incorrect as far as the facets are concerned, 
irrelevant to the matter under consideration. 

sub (5) The reason for the expropriation of Netherlands property ad- 
duced by the Indonesian Government in its note is the normali- 
zation of the well-being of the Indonesian people and the abolition 
of economic discrimination. If by the normalization of the well- 
being of the Indonesian people the Indonesian Government means 
the efforts of the Republie of Indonesia towards building up a 
‘‘national economy’’, the Netherlands Government wishes to ob- 
serve that it is aware of the importance of these efforts, provided 
they are promoted by lawful means and do not result in unlawful 
and discriminatory expropriations. 

The mere presence of Dutch-owned enterprises in the territory 
of Indonesia can in itself never mean economic discrimination. 
Before as well as after the transfer of sovereignty there were in 
Indonesia, in addition to Dutch-owned enterprises, a large number 
of other foreign enterprises which in practice were treated in 
exactly the same manner as the Dutch enterprises; neither was 
there, before the transfer of sovereignty, any discrimination 
against enterprises in which Indonesians had an interest. The 
reason adduced does not therefore justify the measures taken. 


From the foregoing it will be clear that the arguments advanced in the 
Indonesian Government’s note cannot in any way affect the conelusion 
that the measures taken against Netherlands property are at variance with 
the gencral rules of international law which are binding on all States. 
These measures, moreover, flagrantly conflict with the treaty obligations 
in. respect of the Netherlands voluntarily undertaken by Indonesia at the 
time of the transfer of sovereignty. 

Under these circumstances the measures cannot be regarded as being 
legally valid. For this reason the Netherlands owners have refrained from 
submitting claims for compensation under the Indonesian laws in question, 
since such submission would amount to assisting in the actual application 
of those measures. 

The Netherlands Government maintains their point of view that the 
Indonesian Government is obliged under international law to restore the 
Netherlands owners to the actual exercise of their rights and to compensate 
them fully for the losses suffered so far. 


If the Indonesian Government, after having read the further explana- 
tion contained in this note, still disagrees with the Netherlands views on 
the matter and adheres to the point of view expressed in its note of April 
6, 1959, the Netherlands Government regrets being obliged to conelude 
that in that case there are profound differences of opinion between the 
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two Governments on the international law aspects of the Indonesian meas- 
ures against Netherlands property. 
= Since both the Netherlands and Indonesia plead the rules of inter- 
national law in the notes exchanged on the matter and, being Members of 
the United Nations, should settle their disputes by peaceful means, the 
Netherlands Government proposes that the legal differences in question be 
submitted to the judgment of the International Court of Justice or of 
another independent international legal body. 

The Netherlands Government will appreciate learning whether the 
Indonesian Government is prepared to give its co-operation in this matter. 


UNITED ARAB REPUBLIC 


TERRITORIAL WATERS AND CONTINENTAL SHELF ' 


MODIFICATION OF EGYPTIAN DECREE ON TERRITORIAL WATERS 


[By Presidential Decree of February 17, 1958, No. 180 (J.O. 15 bis of 
same day) Arts. 5 and 9 of the Royal Decree of January 15, 1951, were 
modified by the substitution of the word twelve for the word siz, as here- 
after indicated] 


Art. 5.— The coastal sea of the Republice (formerly Kingdom) lies out- 
side the inland waters of the Republic and extends seaward for 
a distance of twelve (formerly six) nautical miles. 

Art. 9.— With a view to assuring compliance with the laws and regula- 
tions relating to security, navigation, fiscal and sanitary mat- 
ters, maritime surveillance may be exercised in a contiguous 
zone outside the coastal sea, extending for a further distance 
twelve (formerly six) nautical miles and measured from the 
base-lines of the coastal sea; this provision shall not be deemed 
to apply to the rights of the Republic (formerly Kingdom) of 
Egypt with respect to fishing. 


DECREE ON THE CONTINENTAL SHELF? 


The President of the Republic, 

Seen the Decree of January 15, 1951 on Territorial Waters as modified 
by Presidential Decree No. 180 of 1958, 

Seen Article 17 of the Syrian Penal Code promulgated pursuant to Legis- 
lative Decree No. 148, of June 22, 1953, 

The Couneil of State having been consulted. 


ARTICLE 1 


The Arab Republic enjoys the rights of sovereignty over the seabed and 
its resources within the area of the continental shelf to a depth of 200 
meters or beyond that limit as far as the depth of the superadjacent waters 
admits the exploitation of the natural resources of the sea bottom. The 
Arab Republic furthermore enjoys similar rights of sovereignty over the 
continental shelf in the case of islands belonging to the Republic. The 
foregoing is without prejudice to existing rights in the waters of the said 
area in so far as they form part of the high seas or to freedom of naviga- 
tion withm these waters and of the air space lying above. 

1Reprinted from Revue Egyptienne de Droit International, Vol. 14 (1958), pp. 


406-407, 
2 Sept. 3, No. 1051, Official Journal, No. 27, December 11, 1958. bid. 
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ARTICLE 2 


The Arab Republie shall enjoy the exclusive right to prospect, dig for 
and exploit the natural mineral and other inert resources in the regions 
mentioned in Art. 1 and to enjoy all sedentary fishing rights therein. To 
this end it enjoys the right to construct the installations necessary for this 
purpose, and to take measures for their preservation and their putting 
into operation, as also to establish, within an area of 500 meters, zones of 
security as well as to take other measures of protection. 


ARTICLE 3 


The exercise of the rights mentioned in the last two articles is not to be 
subordinated to any effective or symbolic act of taking possession in respect 
to the said areas or to the making of special declarations regarding the 
same. 

ARTICLE 4 


It is forbidden for any natural or artificial person to undertake the ex- 
ploitation of natural resources mentioned in Article 2, or to undertake 
prospecting or digging with the view of discovering the same, or to make 
researches of any kind whatsoever in the continental shelf except by au- 
thority of a deeree of the President of the Republic. 


ARTICLE 5 


The present decree is published in the Official Journal and shall enter 
into force on the date of its publication. 

Done at the Presidency of the Republic, the 19th Safar 1378, the 3rd 
September 1958. 


QAMAL ABDEL NASSER 


SUEZ CANAL 


HEADS or AGREEMENT 


Signed at Rome, April 29, 19581 


The representative of the Government of the United Arab Republic (as 
successor to the Government of Egypt), and the representatives of the Suez 
Stockholders, namely the shareholders, the holders of founders’ shares, and 
the holders of the Parts Civiles (Société Civile pour le recouvrement des 
15 62 des produits nets de la Compagnie Universelle du Canal Maritime de 
Suez atiribués an Gouvernement égyptien), hereinafter referred to as ‘‘the 
Stockholders’’, have agreed [upon] the following Heads of Agreement: 


Į: 


As a full and final settlement of the compensation due to shareholders 
and holders of founders shares as a consequence of the Nationalisation 
Law No. 285 of 1956, and in full settlement of claims of the holders of 
the Parts Civiles, the Government of the United Arab Republic will 
make a payment equivalent to L.E. 28.3 m. (Twenty eight million and 
three hundred thousand Egyptian Pounds) and will leave all the 
external assets to the Stockholders. 


. In consideration of the above, the Stockholders will aecept responsi- 


bility for all liabilities outside Egypt as of July 26, 1956, ineluding 
liability for the service of the outstanding debentures (prmeipal and 
interest) and for pensions in accordance with paragraph 4 (a) below. 


. The Government of the United Arab Republic will continue to assume 


responsibility for all liabilities within Egypt as of July 26, 1956, in- 
cluding liability for pensions in accordance with paragraph 4 (a) 
below. 


. (a) The Government of the United Arab Republic will assume liabil- 


ity for pensions, as follows: 


(i) Pensions already granted as of July 26, 1956 and being paid 
by Egypt to pensioners resident in Egypt on the date of 
signature of the present Heads of Agreement; 

(ii) Pensions accruing to staff who were employed in the service 
on July 26, 1956 and who are still in the service of the Suez 
Canal Authority, or who having remained in the Author- 
ity’s service, retired on pension after that date in accord- 
ance with the regular pensions regulations. 


(b) The Stockholders will assume liability for all pensions other than 
those specified in (a) above. 

(e) Each party to these Heads of Agreement will afford facilities for 
the preparation of lists of individual pensioners falling within 
the various categories mentioned in this paragraph 4 in order 


1 Reprinted from Revue Egyptienne de Droit International, Vol. 14 (1958), pp. 338-340. 
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(a) 


(e) 


. The 
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that the liability for payment of pensions to each individual may 
be properly determined. 

The Stockholders will pay to the Government of the United Arab 
Republie the capital value of the pensions payable to persons 
who, having remained in the Authority’s service after July 26, 
1956, retired on pension after that date in accordance with the 
regular pensions regulations, but ceased to reside in Egypt prior 
to the date of the signature of these Heads of Agreement, do not 
recelve their pension from the Stockholders. 

Liability for pensions after the date of signature of these Heads 
of Agreement will not be affected by any subsequent change of 
residenee by a pensioner. 


payment specified in paragraph 1 will be made as follows: 


(a) An initial payment of L.E. 5.8 m. (Five million and three hun- 


(b) 


. The 


dred thousand Egyptian Pounds), through the retention by the 
Stockholders of the transit tolls collected in Paris and in London 
since July 26, 1956. 

The balance in instalments as follows: 


January 1, 1959 L.E. 4 m. (Four million Egyptian Pounds). 
January 1, 1960 L.E. 4 m. (Four million Egyptian Pounds). 
January 1, 1961 L.E. 4 m. (Four million Egyptian Pounds). 
January 1, 1962 L.E. 4m. (Four million Egyptian Pounds). 
January 1, 1963 L.E. 4 m. (Four million Egyptian Pounds). 
January 1, 1964 L.E. 3 m. (Three million Egyptian Pounds). 


instalments specified in paragraph 5 (b) above will be free of 


interest and will be payable in Pounds Sterling in London or in 
French Francs in Paris, calculated at the fixed rate of U.S. Dollars 
2.8715576 to L.E. 1. Not less than 40 % of each instalment shall be 
payable in Pounds Sterling. 


. (a) 


(b) 


(e) 


If the Government of the United Kingdom provides a special re- 
lease from Egypt’s No. 2 Sterling account for the specifice pur- 
poses of making advance payments on the instalments specified 
in paragraph 5 (b), amounts so released will be paid over forth- 
with by the Government of the United Arab Republie for appli- 
cation to the payment in advance of the two next maturing 
instalments specified in paragraph 5 (b). 

In the event of release by the Government of the United King- 
dom of the total of Egypt’s No. 2 Sterling account, the Govern- 
ment of the United Arab Republie will pay over forthwith an 
appropriate amount of the funds so released for application to 
the payment in advance of the two next maturing instalments 
specified in paragraph 5 (b). 

If either of the releases under (a) or (b) above takes place be- 
fore the effective date of the final agreement referred to in para- 
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graph 9 below, the appropriate amounts will be paid over forth- 
with on the effective date. 

8. The conclusion and implementation of the final agreement referred to 
to In paragraph 9 will be done in such a way that the rights and lia- 
bilities attributed to the Stockholders under the present Heads of 
Agreement are effectively exercised and assumed by an entity accept- 
able to both parties as representing regularly all the Stockholders and 
duly qualified to give full and final discharge to the Government of 
the United Arab Republic. 

9. In view of the fact that the present Heads of Agreement have been 
negotiated under the good offices of the International Bank for Recon- 
struction and Development, the Bank having accepted the capacity of 
the signatories for the purposes of concluding the present Heads of 
Agreement, the parties hereby request the Bank to continue its good 
offices until the conclusion and documentation of a final agreement 
implementing these Heads of Agreement and to act as fiscal agent for 
the purpose of recelving and paying out the monies provided for in 
paragraphs 4 (d) 5 (b) and 7 above. 


Done in triplicate at Rome on 29th April 1958 in the presence of a 
Vice-President of the International Bank of Reconstruction and De- 
velopment. One copy to be retained by the Government of the United 
Arab Republic; one copy to be retained by the Representatives of the 
Suez Stockholders; and one copy to be deposited in the archives of the 
International Bank. 


June 9, 1958 Lor No. 63 pe 1958 ! 


` 


RELATIVE À L'EXÉCUTION DE L’ACCORD DE PRINCIPE 
CONCLU LE 29 AVRIL 1958 AU SUJET DES INDEMNITÉS 
RÉSULTANT DE LA NATIONALISATION DE LA COMPAGNIE 
UNIVERSELLE DE CANAL MARITIME DE SUEZ. 


Au nom de la Nation, 

Le Président de la République, 

Vu la constitution provisoire, 

Vu la loi No. 285 de 1956 nationalisant la Compagnie Universelle du 
Canal Maritime de Suez, 

Vu la déclaration unilatérale du Gouvernement égyptien émise en date 
du 5 avril 1957 ct déposée auprès du Secrétaire Générale de 1’0.N.U. au 
24 avril 1957, 

Vu l'accord de principe du 29 avril 1958 ci-annexé, 

Vu l’avis du Conseil d’Etat, 

a sanctionné la loi dont la teneur suit: 


ARTICLE 1 


Sans préjudice des objectifs de la loi No. 285 de 1956 et en conformité 
du paragraphe No. 8 de la déclaration unilatérale du Gouvernement Egyp- 


1 Loe. cit., pp. 840-342. 
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tien ci-haut mentionnée, l'exécution de l’aceord de principe ci-annexé aura 
lieu conformément aux dispositions suivantes: 


ARTICLE 2 


A partir du 26 juillet 1956 la Compagnie Universelle du Canal Maritime 
de Suez (société anonyme égyptienne) nationalisée par la loi No. 285 de 
1956 n’aura de personnalité morale que pour poursuivre les buts suivants: 


A. La conclusion et l'exécution des accords relatifs aux indemnités résul- 

tant de la nationalisation. 

La garde des biens que l’accord final prévu par l'accord de principe 

ci-annexé décide de laisser aux bénéficiaires de ces indemnités ainsi 

que l’investissement de ces biens pour leur compte de qui de droit 
jusqu’à décision sur leur sort conformément à l'accord final. 

C. L’aecomplissement des formalités nécessaires pour jouir de la person- 
nalité morale sous l’empire d’une loi étrangère qui lui reconnaît une 
telle personnalité morale avee un objet social qu’elle est libre de 
choisir pourvu qu’elle modifie ses statuts pour les mettre en harmonie 
avec les dispositions de la loi No. 285 de 1956 et plus particulièrement 
en ce qui concerne la suppression de tout ce qui a trait au Canal 
Maritime de Suez de ses statuts. 


B 


ÅRTICLE 3 


Les résolutions à adopter par l’Assemblée Générale dans les limites des 
buts prévus par l’article précédent seront exécutoires sans qu’il soit besoin 
d’une approbation par le Gouvernement égyptien pourvu que la convoca- 
tion et les délibérations dans ses réunions aient réuni les conditions prévues 
par les statuts annexés au Firman du 5 janvier 1956 et leurs modifications. 
ultérieures. 

Par dérogation aux dispositions de l’alinéa précédent la convocation 
adressée par le conseil d'administration pour réunir l’Assemblée Générale 
est réputée valable si la composition du conseil a été déjà acceptée par un 
nombre d’actionnaires représentant le quorum requis pour la validité des 
délibérations d’une Assemblée Générale et si la convocation est adressée 
au moins quinze jours avant la date fixée pour la réunion. 


ARTICLE 4 


Par application de l’alinéa ‘‘A’’ de ]’Article 2, l’Assemblée Générale de 
la société nationalisée réunie conformément aux dispositions de 1’Article 3 
désignera un ou plusieurs représentants pour la conclusion des accords 
précités. 

ARTICLE 5 

I. A partir de la date de la conclusion de l'accord final portant exéeu- 
tion de l’accord de principe ci-annexé, le Gouvernement de la République 
Arabe Unie sera définitivement libéré, sans aucun recours d’un intéressé 
quelconque à quelque titre que ce soit des obligations suivantes : 
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1) L’obligation d’indemniser les actionnaires et les porteurs des parts 
de fondateurs de la société nationalisée conformément aux disposi- 
tions de la loi No. 285 de 1956. 

2) L’obligation d’indemniser les porteurs de parts civiles visées par 
Vaccord de principe ci-annexé. 

3) Les obligations de la société nationalisée qui ont été prises en charge 
par les bénéficiaires des indemnités en conformité de l'accord de 
principe ci-annexé et plus particulièrement l’obligation de payer les 
obligations et les pensions prévues par ledit accord. 


IL. A partir de la date prévue par l’alinéa précédent seront attribués 
aux bénéficiaires des indemnités les biens que l’accord final leur laissera 
en contre-partie de ces indemnités. Les annuités en numéraire que le 
Gouvernement s’est engagé à payer en tant que partie des indemnités, 
seront réglées dans les termes et selon les conditions prévus pour le dit 
accord final, 


ARTICLE 6 


A la date de la conclusion de l'accord final ]’Autorité du Canal de Suez 
donnera aux détenteurs des biens prévus à l'alinéa II de l’article qui 
précède des instructions nécessaires pour lever toute opposition. émise par 
elle au sujet des ces biens. 


ARTICLE 7 


1. Sera irrecevable devant les tribunaux et les organes juridictionnels 
quelque soit leur ordre toute action dirigée contre le Gouvernement de la 
République Arabe Unie par la société nationalisée, ses actionnaires, les 
porteurs de ses parts de fondateurs, les porteurs des parts civiles, les 
titulaires des droits de créance pris en charge par les bénéficiaires des 
indemnités conformément a l'Article 5 ou toute personne physique ou 
morale qui aurait succédé à la société nationalisée dans tout ou partie de 
ses droits ou obligations ou qui aurait succédé a tous les bénéficiaires des 
indemnités ou quelques uns d’entre eux dans tout ou partie de leurs droits 
ou obligations, quelque soit l’objet de ladite action: indemnité, garantie, ou 
exécution d’une obligation contractuelle ou extra-contractuelle basée sur, 
ou ayant trait à la nationalisation ou l'accord final, et quelque soit la forme 
de la demande: principale, incidente ou présentée par voie d’exception. 

2. Les dispositions de l'alinéa précédent s’appliqueront à toute action 
de ce genre qui serait pendante à la date de la promulgation de la 
présente loi. 


ARTICLE 8 
Aux fins de l'application de la présente loi on entend par bénéficiaires 


d’indemnité la personne morale qui sera désignée comme telle dans l’accord 
final. 


ARTICLE 9 


La présente loi sera publiée au Journal Officiel et entrera en vigueur 
à la date de sa publication. 
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AGREEMENT BETWEEN 
THE GOVERNMENT OF THE UNITED ARAB REPUBLIC 
AND COMPAGNIE FINANCIÈRE DE SUEZ} 


Signed at Geneva, July 14, 1958 


Agreement between: (1) the Government of the United Arab Republic 
(suecessor to the Government of Egypt) represented by 
under the authority granted to him by a true authenticated copy whereof 
is attached hereto as Annex 1;* and 


(2) Compagnie Financiére de Suez (formerly known as Compagnie 
Universelle du Canal Maritime de Suez), acting on its own behalf and as 
successor to the Société Civile pour le recouvrement des 15 % des béné- 
fices de la Compagnie Universelle du Canal Maritime de Suez attribués au 
Gouvernement égyptien, represented by under the power of 
attorney granted by virtue of resolutions passed at general meetings held 
on 4th July 1958, true authenticated copies of which are attached hereto 
as Annex No. 2,* and 


(3) International Bank for Reconstruction and Development, repre- 
sented by a Vice President, which is participating in this Agreement solely 
for the purposes set forth in Article 12. 


Witnesseth : 

Whereas on 26th July 1956, the Government of the Republie of Egypt 
passed law No. 285 nationalizing the Compagnie Universelle du Canal 
Maritime de Suez, the said Company being hereinafter called ‘‘the Com- 
pany’; 

Whereas the Government of the Republic of Egypt provided im the said 
law (hereinafter called ‘‘law No. 285’’) for compensation for the Share- 
holders and holders of Founders’ Shares of the Company, and later de- 
posited with the Secretary General of the United Nations a Unilateral 
Declaration dated 24th April 1957,7 whereof Article 8 runs as follows: 
‘‘The question of compensation and claims in connection with the nationali- 
zation of the Suez Canal Maritime Company shall, unless agreed between 
the Parties concerned, be referred to arbitration in accordance with the 
established international practice’’ ; 

Whereas the offer of the good offices of the International Bank for 
Reconstruction and Development (hereinafter called ‘‘I.B.R.D.’’) was ac- 
cepted by both Parties for the purpose of settling the said compensation 
by agreement ; 

Whereas on 29th April 1958, the representatives of the Parties acting 
under the authority and powers of attorney attached hereto as Annex 
No. 3,* agreed upon Heads of Agreement, attached hereto as Annex No. 4,3 


1Reprinted from Revue Egyptienne de Droit International, Vol. 14 (1958), pp. 
328-337. * Not printed here. 
251 A.J.I.L. 673 (1957). 8 Printed above, p. 493. 
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which provided for compensation for Shareholders and holders of Foun- 
ders’ Shares of the Company, and included compensation for the holders 
of the Parts Civiles (Société Civile pour le recouvrement des 15 % des 
bénéfices de la Compagnie Universelle du Canal Maritime de Suez attribués 
au Gouvernement égyptien) ; 

Whereas the Government of the United Arab Republic agreed to attrib- 
ute the rights and liabilities provided for in Article 1 of the said Heads of 
Agreement collectively and not individually to the Stockholders as herein- 
after defined and that the signatories of the Heads of Agreement (other 
than the signatory of the said Government) acting in their representative 
capacity accepted such collective attribution and relieved the Government 
of the United Arab Republic of any responsibility arising from the rela- 
tions between the said Stockholders; 

Whereas the Company has at all times affirmed its agreement to relieve 
the Government of the United Arab Republie of any such responsibility ; 

Whereas, therefore, Paragraph 8 of the Heads of Agreement required 
implementation of the said Heads of Agreement in the form of a final 
Agreement to be concluded with an ‘‘entity acceptable to both parties as 
representing regularly all the Stockholders and duly qualified to give full 
and final discharge to the Government of the United Arab Republic’’, it 
being understood that the term ‘‘Stockholders’’ as used therein and herein 
means the Shareholders and the holders of Founders’ Shares of the Com- 
pany and the holders of the Parts Civiles referred to above; 

Whereas the Government of the United Arab Republic considers that 
law No. 285 did not annihilate the corporate entity of the Company beyond 
the purposes of nationalization and that such corporate entity remained 
in existence solely to hold the Assets outside Egypt (as hereinafter defined) 
for remittance of the said Assets to the Government of the United Arab 
Republic, and for the purpose of concluding and carrying out an agree- 
ment for the settlement of compensation and considers that it was open 
to the Company to assume a new activity under a foreign law, in accord- 
ance with its ‘‘Statuts’’ and in compliance with the provisions of such 
foreign law, provided that the Company substituted for its original object 
any object not related in any way whatsoever to the Suez Canal or to the 
Concession obtained from the Egyptian Government and provided that it 
changed its name to one not indicating its original object; 

Whereas on June 9, 1958, the Government of the United Arab Republie 
passed law No. 63 (law relating to the implementation of the Heads of 
Agreement concluded on 29th April 1958 im respect of the compensation 
arising out of the nationalization of the Compagnie Universelle du Canal 
Maritime de Suez), a true copy of which with its translation into English 
and French is attached hereto as Annex No. 5;' 

Whereas in general meetings held in compliance with the provisions of 
law No. 63 of 1958, referred to above, the Shareholders and the holders of 
Founders’ Shares of the Company adopted on 4th July 1958, resolutions 


4 Printed above (in French), p. 495. 
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(true authenticated copies of which are attached hereto as Annex No. 2)* 
to the following effect: 


A) Confirmation of the intention of the Shareholders and holders of Foun- 
ders’ Shares to maintain the Company as reorganised under French 
law without any further formality, it being understood that French law 
already recognised the Company as a corporate entity. 

B) Confirmation of the resolutions adopted in the general meetings of 
the Shareholders and the holders of Founders’ Shares held on 25th 
June 1957, 5th February 1958, 4th March 1958 and 21st April 1958, 
true authenticated copies whereof are attached hereto as Annex No. 6.* 

C) Modification of the object and name of the Company to delete from 
such object all references to all Suez Canal concessions and the Canal 
itself and to substitute for its original name the name ‘‘Compagnie 
Financière de Suez’’. 

D) Ratification of the Heads of Agreement and designation of one or more 
representatives duly authorized to sign this Final Agreement. 


Whereas in a general meeting of the holders of the Parts Civiles held on 
10th March 1958, it was decided (by a resolution a true authenticated copy 
whereof is attached hereto as Annex No. 7)* to merge with the Company 
and the Company accepted such merging by virtue of the resolution passed 
on 21st April 1958, and referred to in subparagraph ‘‘B’’ of the preceding 
paragraph ; 

Whereas as a consequence of the resolutions referred to in the preceding 
paragraph and in ‘‘B’’ above the Company became the successor of the 
‘Société Civile pour le recouvrement des 15 % des bénéfices de la Com- 
pagnie Universelle du Canal Maritime de Suez attribués au Gouvernement 
égyptien” and integrated the holders of the Founders’ Shares; and 

Whereas Compagnie Financiére de Suez (hereinafter called C.F.S.) now 
integrates all the Shareholders and the holders of Founders’ Shares of the 
Company as well as the holders of the Parts Civiles and is thus, to the 
exclusion of any such Shareholder, holder of Founders’ Shares or holder of 
Parts Civiles, entitled to conclude and carry out this Agreement and to give 
full and final discharge to the Government of the United Arab Republic. 


Now Therefore the Government of the United Arab Republic and C.F.S. 


agree as follows: 
ARTICLE 1 


The above Recitals as well as the Annexes attached hereto shall form 
part and parcel of this Agreement. 


ARTICLE 2 


In this Agreement the expressions hereinafter set out have the following 
meanings: 

A.— (1) “Assets outside Egypt’’ means all that part of the Assets of 
the Company on 26th July 1956, which the Parties agree as being situate 
outside the territory of Egypt, that is to say: 


* Not printed here. 
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(a) all property of every nature whatsoever, real or personal, which 
was physically situate outside Egypt on 26th July 1956. 

(b) rights to obligations existing on 26th July 1956, the obligors whereof 
were ordinarily resident outside Egypt on 29th April 1958. 


(2) Subject to the determinative dates set forth in subparagraph (1) 
above, and in order to avoid any misinterpretation especially by third 
parties, it is agreed that Assets outside Egypt defined under subparagraph 
(1) inelude in particular but without any limitation on the generality of 
the foregoing: 


(a) all immovables situate outside Egypt. 

(b) all rights to, in or on immovables situate outside Egypt with the 
exception of mortages securing obligations to be paid by obligors 
ordinarily resident in Egypt on 29th April 1958. 

(e) all movable property, plant, equipment, tools, materials, merchan- 
dise, furnishings and furniture, whether afloat or ashore, whether 
in a finished state or under construction, physically situate outside 
Egypt, provided that any property which might fall within the 
foreign definition but which was purchased by the Government of 
the United Arab Republic or the Suez Canal Authority after 26th 
July 1956, shall not be deemed to be an Asset outside Egypt. 

(d) all choses in action, equitable and legal rights, equitable rights under 
trusts, rights under insurance policies, whether such choses in action 
or rights be vested or contingent, all securities, stocks and shares, 
coupons, bonds, bills, cheeks, negotiable instruments, bank accounts, 
gold, silver and monies physically situate outside Egypt or the 
debtors whereof were ordinarily resident outside Egypt. 


(3) Such definition and enumeration shall apply whether the prop- 
erty, real or personal, or rights are held directly, or on behalf of, or for 
account of, or to the order of, or in trust for the Company. 

B, — ‘‘Liabilities outside Egypt” means all that part of the liabilities of 
the Company on 26th July 1956, whereof the creditors were ordinarily 
resident outside Egypt on 29th April 1958 or which by the terms thereof 
were to be paid outside Egypt. 

C. —‘‘Liabilities in Egypt’’ means all liabilities other than those speci- 
fied in paragraph ‘‘B’’ above. 

D.—-‘‘Pensions’’ means pensions and benefits which are allocated on 
termination of service in accordance with the ‘‘Réglements des Pensions’’, 
laws, deerees and decisions applicable to the said pensions and benefits on 
26th July 1956 to the beneficiaries of the said ‘‘Réglements des Pensions’’, 
the said beneficiaries being hereinafter referred to as ‘‘ Pensioners’’. 


ARTICLE 3 


A.-~ As a full and final settlement of the compensation due to Share- 
holders and holders of Founders’ Shares as a consequence of law No. 285, 
and in full and final settlement of claims of the holders of the Parts Civiles, 
the Government of the United Arab Republic shall make a payment equiva- 
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lent to L.E. 28.3m. (Twenty-eight million and three hundred thousand 
Egyptian Pounds) and shall leave the Assets outside Egypt to C.F.S. 

B,— In consideration of the above C.F.S. shall assume the liabilities 
assigned to C.F.S. in Articles 5 and 6 below, as well as liability for the serv- 
ice of the outstanding debentures (principal and interest) subject to the 
provisions of Article 7 below. 

C.— It is agreed and understood that the rights and liabilities specified 
under “A” and ‘‘B”’’ of this Article are attributed collectively and not 
individually to the Shareholders and holders of Founders’ Shares of the 
Company and the holders of the Parts Civiles. It is further agreed and 
understood that the corporate entity which integrates all of the above 
Stockholders and as such is entitled to the said rights and qualified to 
assume the said liabilities is C.F.S. which is hereby designated as the corpo- 
rate entity referred to in Article 8 of Law No. 63 of 1958 for the purposes 
of such law. 

ARTICLE 4 


A.— Subject to paragraph ‘‘A’’ of Article 8 hereinafter, the Assets out- 
side Egypt as well as the income, accretions and benefits thereof are left 
to C.F.S. as they stand on the date of this Agreement, without any guar- 
antee, on behalf of the United Arab Republic, as to their existence or their 
value or claims thereon of whatever nature by third parties. 

B.— The Government of the United Arab Republie relinquishes, re- 
nounces, releases and assigns to C.F.S. any rights they may have had to 
the Assets outside Egypt and the income, accretions and benefits thereof 
as referred to in paragraph ‘‘A’’ above. 

C.— In order to give full effect to the provisions of paragraphs ‘‘A’’ and 
“B” of this Article: 


(1) The Parties agree on the forms of releases and of discontinuance of 
lawsuits attached hereto as Annex No. 8,* and the Government of the 
United Arab Republic will deliver any other declaration which 
C.F.S. may need to the same effect ; 
and 

(2) the Government of the United Arab Republic hereby authorises 
I.B.R.D. to deliver to C.F.S. on demand certified true copies of this 
Agreement and its Annexes. 


ARTICLE 5 
Subject to the provisions of Articles 6 and 7 hereof: 


A.— All Liabilities in Egypt that remain unpaid at the date of this 
Agreement shall remain for the account of the Government of the United 
Arab Republic. 

B.— All Liabilities outside Egypt that remain unpaid at the date of 
this Agreement, including those related to salaries of staff, shall be assumed 
by C.F.S. 


* Not printed here. 
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ARTICLE 6 


The Parties shall assume liability for Pensions in aecordance with the 
following provisions: 


A. — The Government of the United Arab Republie shall assume liability 
for: 


(1) Pensions to Pensioners resident in Egypt on 29th April 1958, whose 
right to Pensions had accrued on or before 26th July 1956. 

(2) Pensions accruing to staff who were employed in the service on 26th 
July 1956 and who are still in the service of the Suez Canal Author- 
ity, or who, having remained in the Suez Canal Authority’s service, 
retired on Pension after that date. 


B.— C.F.S. shall assume liability for all Pensions, the right to which 
accrued on or before 26th July 1956, other than those specified in para- 
graph ‘A’ above. 

C.— Liability for the Pensions referred to in paragraphs ‘‘A’’ and “B” 
above shall be taken over by the respective Parties as from 29th April 1958. 

D.— The following lists shall be conclusive as to the lability of the 
Parties with respect to the Pensioners listed in them, namely: 


List “A”? Pensioners whose Pensions will be paid by 
(Annex No. 9)* the Government of the United Arab Republic 

List “B” Pensioners whose Pensions will be paid by 
(Annex No. 10)* C.F.S. 


E. — Liability for Pensions will not be affected by any change of resi- 
dence by a Pensioner subsequent to 29th April 1958. 

F.— (1) Each Party guarantees the other against any claim by any 
Pensioner whose Pension is payable by that Party under this Agreement. 


(2) Each Party shall endeavour to obtain before ist July 1959, from 
each Pensioner whose Pension it is paying a signed declaration in 
the form of Annex No. 11," discharging the other Party from any 
responsibility for the payment of such Pension. 

(3) Each Party will send to the other Party these declarations as and 
when obtained, in which case the guarantee provided for in this 
paragraph ‘‘F”’ will cease to be of effect as regards the claim of 
each Pensioner who has signed the declaration. 


.— In consideration of the apportionment of liability for the payment 
of Pensions provided for by this Article 6, C.F.S. will pay to the Govern- 
ment of the United Arab Republic the sum of L.E. 77,500 (Seventy-seven 
thousand five hundred Egyptian Pounds), which sum will be deducted by 
the Government of the United Arab Republic from the first instalment 
due to (.E.8. under Article 8 ‘‘B’’ of this Agreement. 


* Not printed here. 
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ARTICLE 7 


A.— The Government of the United Arab Republic has decided to offer 
in Egypt to the holders of the 3 % ‘‘Obligations deuxième série (émission 
1885)” an option to repurchase their debentures on the following basis, 
subject to Egyptian laws and regulations: 


P.T. 5689.195 per debenture plus accrued interest on debentures not 
yet drawn for amortisation, and 

P.T. 85.837 per coupon matured and not subject to statutory limi- 
tation. 


B.— In consideration of this decision, it has been agreed as follows: 


41) Any debenture holder desiring to take advantage of the repurchase 
offer by the Government of the United Arab Republic shall deposit 
his debenture with the National Bank of Egypt on or before Ist 
December 1958. 

The list of debentures so deposited, stating the coupons attached, 
will be communicated to C.F.S. by the Government of the United 
Arab Republic, on or before 15th December 1958. 

After such deposit shall have been made, C.F.S. shall be discharged 
from servicing the debentures specified in the said list, but shall 
continue to be responsible for the service of all debentures whose 
holders have not exercised the above-mentioned option within the 
specified time. 

The Government of the United Arab Republic will deduct from the 
first instalment due to C.F.S. under Article 8 ‘‘B”’ of this Agreement 
the amount, in Egyptian Pounds, representing the responsibility of 
the Government of the United Arab Republie in consequence of the 
repurchase of all debentures specified in the communicated list. 


(2 


ee” 


(3 


ned 


(4 


N” 


ARTICLE 8 


The payment specified in Article 3 will be made as follows: 


A.— By leaving to C.F.S. the transit tolls collected in Paris and in Lon- 
don after 26th July 1956, as an initial payment of L.E. 5.3 m. (Five 
million and three hundred thousand Egyptian Pounds). 

B.— The balance in instalments as follows: 


January ist 1959 L.E. 4 m. (Four million Egyptian Pounds). 
January Ist 1960 L.E. 4 m. (Four million Egyptian Pounds). 
January ist 1961 L.E. 4 m. (Four million Egyptian Pounds). 
January Ist 1962 L.E. 4 m. (Four million Egyptian Pounds). 
January Ist 1963 L.E. 4 m. (Four million Egyptian Pounds). 
January Ist 1964 L.E. 3 m. (Three million Egyptian Pounds). 


C.— (1) The instalments specified in paragraph ‘‘B’’ above will be free 
of interest and will be payable in Pounds Sterling in London or in French 
Frances in Paris, calculated at the fixed rate of U.S. dollars 2.8715576 to 
L.E. 1. 
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(2) Not less than 40 % of each instalment referred to in paragraph 
“B” above shall be payable in Pounds Sterling. 

D.—- (1) If the Government of the United Kingdom provides a special 
release from Egypt’s No. 2 Sterling account for the specifice purpose of 
making advance payments on the instalments specified in paragraph “B” 
above, amounts so released will be paid over forthwith by the Government 
of the United Arab Republic for application to the payment in advance 
of the two next maturing instalments specified in the said paragraph “B”, 

(2) In the event of a release by the Government of the United King- 
dom of the total of Egypt’s No. 2 Sterling account, the Government of the 
United Arab Republic will pay over forthwith an appropriate amount of 
the funds so released for application to the payment in advance of the two 
next maturing instalments specified in paragraph ‘‘B’’ above. 

(3) In the event of releases being made under (1) or (2) of this para- 
graph “D”, the amounts payable thereunder shall in no event exceed the 
amount of two instalments. 


ARTICLE 9 


All expenses, fees, taxes and other charges, of whatever nature, if any, 
which might be due outside Egypt in connection with the Assets outside 
Egypt. or the release thereof, shall be borne by C.F.S. 


ARTICLE 10 


The parties having requested I.B.R.D. to act as fiscal agent for the pur- 
pose of the payments to be made pursuant to Article 8 of this Agreement, 
LB.R.D. has agreed so to aet pursuant to a fiscal agency agreement, exe- 
cuted simultaneously with this Agreement, in the form attached hereto as 
Annex No. 12.* Accordingly, all payments to be made pursuant to the 
above cited Article shall be made to or on the order of I.B.R.D. in accord- 
ance with and subject to the provisions of the fiseal agency agreement. 


ARTICLE 11 


In ease of any disagreement between the Parties concerning the inter- 
pretation or implementation of this Agreement, the Parties will request 
1.B.R.D. to use its good offices to assist them in composing their differences. 


ARTICLE 12 


I.B.R.D. joins in this Agreement solely for the purposes of Article 4 
“C° (2) and Articles 10 and 11. 


Done in triplicate at Geneva, on July 14, 1958; one copy to be retained 
by the Government of the United Arab Republic, one copy to be retained by 
the Compagnie Financiére de Suez, and one copy to be deposited in the 
archives of I.B.R.D. 


* Not printed here. 
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UNITED ARAB REPUBLIC—FRANCE! 
FINANCIAL AGREEMENTS 


GENERAL AGREEMENT 
Signed at Zurich, August 22, 1958 


The Government of the United Arab Republic and the Government of 
the French Republic desirous to settle the problems that have arisen þe- 
tween them as a result of the events of October and November 1956 and 
moved by the desire to re-establish the cultural, economie and financial 
relations between their two countries, have concluded the following agree- 
ment which, insofar as the United Arab Republic is concerned, applies 
only to the Egyptian territory (thereof). 


Art. 1.— Financial and commercial relations between the United Arab 
Republic and the French Republic shall be resumed on the date of signing 
the present agreement. 

The financial operations shall be conducted pursuant to the Payments 
Agreement concluded this day. A Trade Agreement shall be coneluded 
without delay with a view to developing commercial relations between the 
two countries. 


ART. 2.— Cultural relations between the French Republic and the 
United Arab Republic shall be resumed in accordance with the provisions 
of Protocol No. 1* which is an integral part of the present agreement. 


Art. 3.— Pursuant to the present agreement and its annexes, the Gov- 
ernment of the Egyptian Republic undertakes—on the date of the coming 
into force of the present agreement—to lift the special measures applying 
to French nationals, their properties and rights. 

On the date when the present agreement comes into force, the French 
Government undertakes to lift the special measures applying to Egyptian 
accounts or to assets under Egyptian dossier in France. 


Arr, 4.— Within the framework of laws and regulations in force in 
each of the two countries, French and Egyptian nationals shall be author- 
ized to resettle themselves in Egypt and France respectively and to resume 
their activities without interruption of the latter being opposed to them 
or allowed to alter their acquired rights. 


Art. 5.— The lifting of sequestration and the restoration of properties 
and rights to the persons entitled thereto or the payment of an equivalent 
for such properties or rights as shall not be restored shall be effected under 
the conditions provided for in Protocol No. 2 which is an integral part 
of the present agreement. 

The lifting of sequestration and the restoration of industrial property 
rights to the persons entitled thereto shall be effected on the conditions 


1 Reprinted from Revue Egyptienne de Droit International, Vol. 14 (1958), pp. 
344-350. 
* Not printed here. 
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provided for in Protocol No. 3 whieh is an integral part of the present 
agreement. 


Arr. 6.— A commission composed of a limited number of French ex- 
perts shall have as its task to lend its good offices before the competent 
Egyptian authorities in matters of sequestration to all French nationals 
who shall apply to it regarding their properties or rights. 


ART. 7.— The two Governments consider the present agreement and 
its annexes as well as the other agreements and their annexes signed this 
day as constituting a final settlement of their claims arising out of the 
events of October and November 1956. 


Art, 8.— The present agreement and its annexes shall come into force 
on the day of signing. 


Done at Zurich in duplicate this 22nd day of August 1958. 


For the Government of the For the Government of the 
French Republic, United Arab Republic 
(s) JEAN ROBERT. (s) EL-EMARY. 


[Protocol No. 1 omitted] 
ProrocoL No. 2 


Art. 1.—a) For each property under sequestration, the appropriate 
sequestrators shall draw up an account showing in debit and credit all 
transactions having a financial bearing upon the properties or the rights 
placed under the sequestrators’ control. However, insofar as concerns 
imdustrial and commercial establishments, the sequestrators shall have to 
supply only the balance sheets, profit and loss accounts and inventories. 

b) Furthermore, they shall place on record in a report all acts of man- 
agement or dispositions which they have made for the account of the 
sequestrated property. 

c) When, within the framework of the Egyptian internal regulations, 
the sequestrator has sold, liquidated or in any other manner disposed of 
part or the whole of the properties and rights placed under his control, 
he shall credit the account provided for in paragraph (a) hereinabove with 
the amounts actually collected from the purchaser and debit it with all 
expenses and charges actually paid which are chargeable to the owner and 
relate to said liquidation. 

d) The cession price must cover the whole value of the properties and 
rights disposed of. 

e) When the cession does not entail immediate payment of all the sums 
due and when, due to this fact, the cession price has to be settled in one 
or several instalments, the sequestrator shall deliver to the former owner 
a muniment covering the latter’s rights. 

f) The sequestrator shall be allowed to deduct from the value of the 
properties placed under his control only the amounts provided for by the 
Egyptian internal regulations in force on February 1, 1957. 
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Art. 2.—-a) French owners of properties and rights placed under 
sequestration by the Egyptian authorities or their assigns shall, within 
a year following the coming into force of the General Agreement, submit 
to the Sequestrator General, either directly or through their representative 
an application for the lifting of the sequestration measures. 

b) The foregoing application shall be sent by registered mail with 
acknowledgment of receipt and may be signed by an agent holding a 
power of attorney certified by a notary public. 

c) Assigns of an owner must present evidence of their claims. 

d) Between the date on which the General Agreement comes into force 
and that on which the sequestration measures are lifted, the sequestrators 
shall continue to exercise their administrative powers over such properties 
as remain under their control. 


Art. 3.—a) Within one month following the receipt by the Seques- 
trator General of the application referred to in the foregoing Article 2, 
the appropriate sequestrator shall lift sequestration measures and surren- 
der the sequestrated properties—against receipt—either to its owner or to 
his representative. 

b) Within the same period, he shall surrender to the owner, in cash, 
the balance of the account referred to in Article 1, paragraph (a) 
hereinabove. 

c) Finally, within the period indicated, he shall also hand over to 
him the accounts and reports referred to in Article 1, paragraphs (a) and 
(b), hereinabove. 

d) An inventory, checked by both parties, shall be drawn up at the 
time the properties are surrendered. 

e) In case the French owner does not recover from the sequestrator 
the whole or part of the properties that belonged to him or the value 
thereof, he may, within two months subsequent to the surrender of his 
other properties or to a negative reply from the sequestrator, communicate 
to the sequestrator such information as he has concerning these properties. 
The sequestrator shall transmit the owners’ request to the appropriate 
Egyptian authorities who shall take the necessary measures to locate the 
missing property. 

f) The restoration of the properties and the surrender of the accounts 
and properties shall be effected free of charge. No tax, duty or addi- 
tional tax shall be paid for these transactions. 


ART. 4.—a) The French owners desirous of submitting to the Egyp- 
tian authorities concerned with sequestration matters an application re- 
garding their properties, shall address it to the Sequestrator General either 
directly or through a representative. 

b) They also may request the Commission provided for in Article 6 
of the General Agreement to lend them its good office. The Commission 
shall intervene only to the extent that it considers the request of the 
interested party to be well founded. 
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c) In ease their application is rejected by the Sequestrator General 
or in case no reply from him is received within four months subsequent to 
the filmg of an application, the French owners may submit their dispute 
to the Minister concerned with sequestration matters. 


Art. 5.— The French owners whose properties have been sold or 
liquidated and who are of opinion that the price at which these properties 
have been disposed of is not in accordance with the provisions of Article 1, 
paragraph (d) hereinabove, may resort to the procedure provided for in 
Letter No. 11* annexed to the General Agreement. 


Done at Zurich in duplicate this 22nd day of August 1958. 


For the Government of the For the Government of the 
French Republic, United Arab Republic 
(s) JEAN ROBERT. (s) EL-EMARY. 


ProTocoL No. 3 


Art. 1,— All the necessary measures shall be taken by the Government 
of the United Arab Republie to the end that the French natural or juristie 
persons to whom their industrial property rights are restored pursuant to 
Article 5, paragraph 2 of the General Agreement shall fully enjoy said 
rights inclusive of the right to appeal to the courts under the same condi- 
tions as if the measures referred to in Article 3, paragraph 1 of the 
General Agreement had not taken place. 


Art. 2.— The periods covering priorities provided for in Article 4 of 
the Convention of the Paris Union for the Protection of Industrial Prop- 
erty which had not expired on October 30, 1956 and those which began 
after that date but more than six months before the signing of the present 
agreement shall be extended for the benefit of French holders of rights 
recognized under the aforementioned convention or of their assigns for a 
six month period subsequent to the signing of the present agreement. 


Art. 38,—-A six months’ fixed period beginning at the date of signing 
of the present agreement and without any penalty whatsoever shall be 
granted by the Government of the United Arab Republic to the French 
holders of industrial property rights recognized by the convention referred 
to in the foregoing article or to their assigns, for the conclusion of any act, 
the completion of any formality, the payment of any tax and, generally, for 
the satisfaction of any obligation provided for by the Egyptian laws and 
regulations for the preservation and defense of the acquired industrial 
property rights as of October 30, 1956 or for securing such rights as might 
have been acquired following an application filed in Egypt before that date 
if the measures referred to in Article 1 hereinabove had not intervened. 


Art. 4.— Renewal of the registration of trade marks or commercial 
marks which shall have reached the end of their normal period of protec- 
tion between October 30, 1956, and the date of the signing of the General 


* Not printed here. 
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Agreement, shall have retroactive effect at the date of the expiration of 
such normal duration on condition of its being effected within six months 
from the signing of the General Agreement. 


Done at Zurich in duplicate this 22nd day of August, 1958. 


For the Government of the For the Government of the 
French Republic, United Arab Republic 
(s) JEAN ROBERT. (s) EL-EMARY. 
| Translation] 


EXCHANGE OF LETTERS 
LETTER NO. 1 
To the President of the French Delegation, 


Zurich, August 22, 1958 
Mr. President, 


In the course of the negotiations which have ended in the conclusion of 
the General Agreement signed today, I pointed out that no legal proceed- 
ings or action would be initiated against such French nationals as would 
have infringed in Egypt the rules and regulations whereunder the meas- 
ures referred to in Article 3, paragraph 1 of said agreement were taken. 

Furthermore I specified that no French national had been the subject 
of administrative sanctions or punishments by the courts consequent to an 
infringement to said rules and regulations. 

I confirm you these statements and, in the name of my Government, 
give assurance that the Egyptian authorities shall not undertake any pro- 
ceedings against French nationals who would be im the cases referred to 
in the first paragraph of the present letter. 

You have given me the same assurance as regards Egyptians who would 
have infringed in France the rules and regulations whereunder the meas- 
ures referred to in Article 6, paragraph 2 of the General Agreement were 
taken. I shall be grateful if you will kindly confirm your Government’s 
agreement on said assurance. 

I avail myself ete. 

The President of the Delegation of the U.A.R. 
(s) A. G. EL-EMARY 


REPLY TO LETTER NO. 1 
To the President of the Delegation of the U. A. R. 


Zurich, August 22, 1958 


Mr. President, 
By letter under today’s date you have kindly let me know the following: 


[As in Letter No. 1] 
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[ take notice of the assurances you have given me therein and have the 
honor to let you know my Government’s agreement on the assurance I have 
given you. 

[ avail myself ete. 

The President of the French Delegation 
(s) JEAN ROBERT 


UNITED ARAB REPUBLIC—GREAT BRITAIN! 


AGREEMENT CONCERNING FINANCIAL AND COMMERCIAL RELATIONS 
AND BRITISH PROPERTY IN EGYPT 


Signed at Cairo, February 28, 1959 


The Government of the United Kingdom of Great Britain and Northern 
Ireland (hereinafter referred to as the United Kingdom Government) and 
the Government of the United Arab Republie (as successors of the Govern- 
ment of the Republice of Egypt, and acting so far only as concerns the 
territory of the Republie of Egypt), 

Desiring to re-establish normal relations, 

lave agreed as follows: 

ARTICLE I 


(1) For the purposes of the present Agreement the terms ‘‘property’’, 
‘‘ British property’’, ‘‘United Kingdom nationals” and ‘‘owners’”’ shall 
have the meaning ascribed to them in Annex A to the present Agreement. 

(2) All Annexes to the present Agreement shall be an integral part 
thereof. 


ARTICLE IT 


The United Kingdom Government shall on the date of the signature 
of the present Agreement: 


(a) remove all Exchange Control restrictions imposed since July 26, 
1956, on the No. 1 Account of the National Bank of Egypt and on 
the accounts in the United Kingdom of Egyptian banks and com- 
panies incorporated under the laws in force in Egypt and on the 
accounts of Egyptian residents; and 

(b) remove the restrictions imposed on March 15, 1957, on transactions 
affecting securities owned by residents of the Egyptian Monetary 
Area. 

ARTICLE III 


The Government of the United Arab Republic shall: 


(a) on the date of the signature of the present Agreement terminate the 
application of all measures of sequestration taken by the Govern- 


1 Reprinted from Revue Egyptienne de Droit International, Vol. 14 (1958), pp. 
364-380, 
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ment of the United Arab Republie against British property between 
October 30, 1956, and the date of the signature of the present Agree- 
ment, and all restrictive measures taken against United Kingdom 
nationals during the same period in accordance with the provisions. 
of Proclamation No. 5 of November 1, 1956; 

return all British property (or the proceeds of any such property 
sold between October 30, 1956, and the date of the signature of the 
present Agreement) to the owners thereof in accordance with the 
provisions of Annex B* to the present Agreement and after pay- 
ment only of the charges referred to in the said Annex B; 


(c) be entitled to exclude from the provisions of paragraph (b) of this 


(d) 


Article property sold between October 30, 1956, and August 2, 1958, 
under the provisions of Proclamation No. 5 of November 1, 1956, 
and referred to in Annex E #¥ to the present Agreement; 

take the measures in respect of industrial property referred to in 
Annex C to the present Agreement; 


(e) resume full payment and transfer of Egyptian Government pensions 


to United Kingdom nationals together with all arrears, in accord- 
ance with the Egyptian Laws Nos. 28 of 1928 and 58 of 1940, and 
the Exchange of Notes between the United Kingdom Government 
and the Egyptian Government of August 12, August 31 and Sep- 
tember 9, 1936; 


(f) pay to the United Kingdom Government the sum of £ 100,000 ster- 


(g) 


(h) 


ling as an interim payment in respect of compensation due to Brit- 
ish officials dismissed in 1951 in respect of which an Exchange of 
Notes between the Government of the Republic of Egypt and the 
United Kingdom Government dated October 19, 1954, provided 
for the establishment of [a] Commission, and cause the aforemen- 
tioned Commission to make a final assessment of the compensation 
due, and permit the payment of the balance thereof, in sterling; 
authorise the release to the beneficial owners who are United King- 
dom nationals or institutions of securities and funds (other than 
those formerly owned by United Kingdom nationals in the corpora- 
tions and associations listed in Annex E* to the present Agree- 
ment) held by United Kingdom and other banks outside Egypt to 
the order of banks in Egypt; 

ensure that the running of periods within which rights may be 
exercised in the Cours or tribunals of the United Arab Republie, 
which have not expired on the date of the termination of the appli- 
cation of the measures referred to in paragraph (a) of this Article, 
shall be suspended for a period of three months after the date of 
the signature of the present Agreement in favour of the owners of 
British property ; 


(4) permit United Kingdom nationals to request a re-examination of 


any tax matter which has become final because legal rights have not 


* Not printed here. 
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been exercised by the Sequestrator. In each case a request for such 
re-examination shall be made in writing to the Director-General of 
the Taxation Department within a period of two months following 
the date of reconsignment referred to in paragraph (4) (2) of 
Annex B* to the present Agreement. Re-examination shall be car- 
ried out by a Committee presided over by a member of the Egyptian 
Conseil d’Etat, which will consider each application and submit its 
opinion to the competent Minister. The decision of the Minister 
shall be final and without right of appeal. 


ARTICLE IV 


(1) The Government of the United Arab Republic shall pay to the 
United Kingdom Government the sum of & 27,500,000 sterling in full and 
final settlement of the following: 


(a) all claims in respect of the property referred to in paragraph (c) 
of Article III of the present Agreement; 

(b) all claims in respect of injury or damage to property suffered prior 
to the date of the signature of the present Agreement as a result of 
the measures referred to in paragraph (a) of Article III of the 
present Agreement. 


(2) The Government of the United Arab Republic shall: 


(a) pay the sum of & 27,500,000 sterling referred to in paragraph (1) 
of this Article as follows: 


(i) the sum of £ 3,500,000 sterling on the date of the signature of 
the present Agreement; 
(ii) the sum of £ 24,000,000 sterling on February 29, 1960. 


(b) on the date of the signature of the present Agreement deposit, in 
the name of the United Kingdom Government, United Kingdom 
Government securities of a market value of not less than £ 25,000,000 
sterling (computed at the middle closing prices ruling on the London 
Stock Exchange on the previous day). 


(3) The securities referred to in paragraph (2) (b) of this Article and 
the proceeds referred to in sub-paragraph (c) of this paragraph shall 
remain the property of the National Bank of Egypt who shall be en- 
titled to: 


(a) receive the income therefrom ; 

(b) exchange any of these securities for securities of equal market value 
(computed at the middle closing prices ruling on the London Stock 
Exchange on the previous day) ; and 

(c) give instructions for the sale of any of these securities provided 
that the proceeds, less all costs and expenses of sale, are either: 


* Not printed here. 
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(i) used in order to extinguish in whole or in part any outstanding 
liability on the part of the Government of the United Arab 
Republic arising out of the provisions of this Article, or 

(11) deposited in the name of the United Kingdom Government. 


(4) In order to extinguish in whole or in part any outstanding liability 
on the part of the Governament of the United Arab Republice arising out of 
the provisions of this Article, the United Kingdom Government may, on 
or after March 1, 1960, sell any or all of the securities referred to in para- 
graphs (2) (b) and (3) (b) of this Article, which remain deposited in the 
name of the United Kingdom Government, and may appropriate the pro- 
ceeds, less all costs and expenses of sale, and any sums deposited in accord- 
ance with the provisions of paragraph (8) (c) of this Article. The United 
Kingdom Government shall pay the balance of the said proceeds, after 
extinction of the said lability, to the Government of the United Arab 
Republic. Upon the extinction of the said liability the United Kingdom 
Government shall return to the Government of the United Arab Republie 
any of the securities and proceeds referred to in paragraphs (2) (b), 
(3) (b) and (8) (ce) of this Article which remain deposited in the name 
of the United Kingdom Government. 

(5) The United Kingdom Government hereby declare on their own 
behalf, and on behalf of United Kingdom nationals, that payment by the 
Government of the United Arab Republic of the sum of £ 27,500,000 ster- 
ling referred to in paragraph (1) of this Article fully and finally dis- 
charges the Government of the United Arab Republic and nationals of the 
United Arab Republie from all liability to the United Kingdom Govern- 
ment and United Kingdom nationals in respect of the claims referred to 
in paragraph (1) of this Article. 


ARTICLE V 


(1) If the owners of British property at any time subject to the meas- 
ures referred to in paragraph (a) of Article III of the present Agreement 
have at no time been residents in the United Arab Republic, or decide not 
to resume residence in the United Arab Republic, or to terminate their 
residence in the United Arab Republic, the Government of the United Arab 
Republie shall, subject to the normal requirements of the Exchange Control 
regulations of the United Arab Republic set out in Annex F'* to the 
present Agreement: 


(a) give immediate approval to applications for the transfer into ster- 
ling by each such owner of cash and bank balances held by him in 
the United Arab Republic which have at any time been subject to 
the measures referred to in paragraph (a) of Article III of the 
present Agreement, and sums realised by the sale of property sub- 
sequent to the signature of the present Agreement which has at any 
time been subject to the aforesaid measures, up to the equivalent 
of £E. 5,000 (pounds Egyptian) ; 


* Not printed here. 
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(b) give favourable consideration to applications for further transfers 
into sterling in excess of the transfers provided for in sub-paragraph 
(a) of this paragraph of the cash, bank balances and sums referred 
to in sub-paragraph (a) of this paragraph; 

(¢) permit such owners to export to the United Kingdom their jewellery 
and other personal and household effeets which have at any time been 
subject to the measures referred to in paragraph (a) of Article ITI 
of the present Agreement. 


(2) For the purposes of this Article: 


teen 


(a) the Exchange Control regulations at any time in force in the United 

Arab Republie concerning rates of exchange shall be applied in such 

a way that United Kingdom nationals shall be accorded treatment 

not less favourable than that accorded to nationals of any other 

country having a convertible or transferable currency; and 

(b) in the case of applications which were made on behalf of United 
Kingdom nationals and approved prior to July 27, 1956, for the 
transfer of sums into sterling, the rate of exchange for the Egyptian 
pound in terms of the pound sterling shall in each case be ealeulated 
by using the respective parity values for the Egyptian pound and 
the pound sterling declared to the International Monetary Fund 
on July 27, 1956. 


ArticLe VI 


The two Governments shall take steps, including those referred to in 
Annex D to the present Agreement, to permit the resumption of normal 


commercial relations. 
ARTICLE VII 


(1) The two Governments shall permit such freedom of entry and 
exit, and accord such other facilities, as may be necessary for the imple- 
mentation of the present Agreement; and the Government of the United 
Arab Republie shall give favourable consideration to the issue of residence 
permits to United Kingdom nationals who left Egypt between October 30, 
1956, and the date of the signature of the present Agreement, even if they 
have signed undertakings not to return to the United Arab Republie. 

(2) The Government of the United Arab Republic shall afford to the 
United Kingdom Government facilities for obtaining information about 
the claims referred to in Article IV of the present Agreement, and in 
particular shall supply to the United Kingdom Government and United 
Kinedom nationals all the available particulars which are held by the 
appropriate Egyptian authorities concerning the said claims, including 
documents relating to sale or transfer to Egyptian ownership. 


ARTICLE VIII 


The Sterling Releases Agreement between the United Kingdom Govern- 
ment and the Egyptian Government of July 1, 1951, as modified by the 
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Exchanges of Notes between the said two Governments of November 10, 
1952, and August 30, 1955, shall terminate on the final release from the 
No. 2 Account of the National Bank of Egypt. 


ARTICLE IX 


The present Agreement shall enter into force on the date of the signa- 
ture thereof. 


In witness whereof [the] undersigned, being duly authorised thereto by 
their respective Governments, have signed the present Agreement and 
affixed thereto their seals. 


Done in duplicate at Cairo, this 28th day of February, 1959. 
For the Government of the United For the Government of the United 


Kingdom of Great Britain and Arab Republie: 
Northern Ireland: 
F. J. ERROLL. A. KAISSOUNI. 
ANNEX A 


(1) ‘‘Property’’ shall mean all movable or immovable property whether 
tangible or intangible, and includes rights to receive payment (whether con- 
tractual or not), other contractual rights, copyright, patents, trade marks 
and other forms of industrial property, as well as rights or interests of any 
kind in property. 

(2) ‘‘British property” shall mean the property in Egypt of United 
Kingdom nationals. British property shall be deemed to include shares, 
of which United Kingdom nationals are the owners, in corporations or 
associations incorporated or constituted under the laws in force in the 
United Arab Republic even though the documentary evidence of title to 
those shares is held outside the United Arab Republic. 

(8) ‘‘United Kingdom nationals’’ are: 


(i) physical persons who at the date of the signature of the present 
Agreement are citizens of the United Kingdom and Colonies, citi- 
zens of Rhodesia and Nyasaland, Southern Rhodesian citizens, Brit- 
ish subjects without citizenship, or British protected persons be- 
longing to any of the territories for whose international relations 
the United Kingdom Government are responsible; and 

(ii) corporations and associations incorporated or constituted under the 
laws in force in the United Kingdom of Great. Britain and Northern 
Ireland or in any territory for whose international relations the 
United Kingdom Government are, at the date of the signature of 
the present Agreement responsible; 


provided that the persons, corporations and associations concerned were 
equally United Kingdom nationals on October 31, 1956. 

(4) ‘‘Owners’’ shall mean United Kingdom nationals who, on any date 
between October 30, 1956, and the date of the signature of the present 


1960] OFFICIAL DOCUMENTS 517 


Agreement, were entitled to the property, rights or interests in question, 
to the extent to which they were so entitled, and shall include any successors 
of the owners provided such successors are United Kingdom nationals as 
defined in paragraph (3) of this Annex. 


[Annex B omitted] 
ANNEX © 


(1) The Government of the United Arab Republic shall take all neces- 
sary steps to ensure that owners to whom the industrial property rights 
are restored by reason of the provisions of paragraph (b) of Article III 
of the present Agreement shall enjoy these rights in full, including rights 
of recourse to the Courts in the same way as if the measures referred to 
in paragraph (a) of Article III of the present Agreement had not been 
taken. 

(2) Periods of priority provided for by Article IV of the International 
Convention for the Protection of Industrial Property of 1883 (as revised 
in London in 1934) which had not expired on Oetober 30, 1956, and those 
which commenced to run after that date but before the date of the signa- 
ture of the present Agreement shall be extended in favour of the owners 
of industrial property rights for a period of six months following the date 
of the signature of the present Agreement. 

(3) A period of six months, to run from the date of the signature of 
the present Agreement, shall be allowed by the Government of the United 
Arab Republie with no penalty of any kind to the owners of industrial 
property rights including those provided for or recognised by the Con- 
vention referred to in paragraph (2) of this Annex, to perform all acts, 
comply with all formalities, pay all taxes or charges and generally dis- 
charge all requirements of the laws and regulations of the United Arab 
Republic in order to maintain and defend industrial property rights al- 
ready acquired on October 30, 1956, or to obtain those which could have 
been acquired as a result of an application filed before that date if the 
measures referred to in paragraph (a) of Article III of the present Agree- 
ment had not been taken. 

(4) The renewal of registration of trade marks in respect of which 
the period of protection lapsed between October 30, 1956, and the date of 
the signature of the present Agreement, shall have effect retrospectively 
from the date of expiry of the period, provided that the renewal is effected 
before the expiry of a period of not more than six months after the date 
of the signature of the present Agreement. 


ANNEX D 


(1) The Provisional Commercial Agreement between the United Arab 
Repubhe and the United Kingdom Government contained in the Exchange 
of Notes of June 5/7, 1930, as modified and renewed by the Exchange of 
Notes of October 19, 1952 shall be deemed to be in force as from the date 
of the signature of the present Agreement. 
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(2) In accordance with the provisions of Article VI, and without 
prejudice to the generality of the provisions of Article III, of the present 
Agreement: 


(1) the Government of the United Arab Republic shall not institute 
or maintain any measure which results in persons who effect trans- 
actions payment in respect of which is made in sterling receiving 
less favourable terms than they would receive if payment were 
made in any other convertible or transferable currency ; 

(ii) shipping agencies which are owned or controlled by United King- 
dom nationals shall receive treatment no less favourable than that 
accorded to the shipping agencies of any other foreign country ; 

(i) in all that relates to civil aviation, including the exercise of traffic 
rights, the Government of the United Arab Republie shall accord 
to United Kingdom nationals, and to aircraft registered in the 
United Kingdom or in any territory for whose international rela- 
tions the United Kingdom Government are at the date of the sig- 
nature of the present Agreement responsible, the same treatment 
which was being granted to them, in accordance with the Air Agree- 
ment initialled by the representatives of the two Governments on 
April 1, 1950, and also accord treatment in aecordance with any 
temporary Permit issued by the aeronautical authority of the 
Egyptian Government before October 29, 1956. 


(3) The United Kingdom Government shall, in all that relates to civil 
aviation, including the exercise of traffic rights, accord to nationals of the 
United Arab Republic and to aircraft registered in any territory for whose 
international relations the Government of the United Arab Republic are 
at the date of the signature of the present Agreement responsible, the 
same treatment which was being granted to them, in accordance with the 
Air Agreement initialled by the representatives of the two Governments 
on April 1, 1950, and also accord treatment in accordance with any tempo- 
rary Permit issued by the aeronautical authority of the United Kingdom 
before October 29, 1956. 


[ Annexes E-G omitted] 


Unrrep Kinepom Note 


Cairo, February 28, 1959. 
Mr. Minister, 

I have the honour to refer to the Agreement signed this day between the 
Government of the United Kingdom of Great Britain and Northern Ireland 
and the Government of the United Arab Republic coneerning financial and 
commercial relations and British property in Egypt, and to the negotiations 
leading thereto. In the course of these negotiations there arose certain 
claims put forward on the one hand by the Government of the United 
Kingdom and on the other by the Government of the United Arab Republic, 
for which no provision is made in the Agreement. 
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(2) For their part the United Kingdom Government put forward claims, 
arising out of the events of October-November 1956, including claims in 
respect of United Kingdom Government property situated in the Suez Canal 
Base (as defined in paragraph (1) of Part A of Annex II to the Suez Canal 
Base Agreement of October 19, 1954, and in respect of the costs incurred by 
the Government of the United Kingdom for clearance of the Suez Canal, 
being costs for which the United Nations Organisation did not assume 
responsibility. The Government of the United Arab Republie do not admit 
liability in respect of any of these claims, 

(3) For their part the Government of the United Arab Republie put 
forward claims arising out of the events of October-November 1956, includ- 
ing damage to Government and private property, and damage to public 
utilities including loss of revenue, damage to the Suez Canal including loss 
of revenue to the Suez Canal Authority and other damage to the Egyptian 
economy. The United Kingdom Government do not admit liability in 
respect of any of these claims. 

(4) In consideration of the foregoing and without prejudice to any of 
the provisions of the Agreement referred to in paragraph (1) of this Note, 
I have the honour to propose that the two Governments shall waive all the 
claims and categories of claims described in paragraphs (2) and (3) of 
this Note. 

(5) If the foregoing proposal is acceptable to the Government of the 
United Arab Republic, I have to suggest that the present Note, together 
with your reply in that sense should be regarded as constituting an Agree- 
ment between the two Governments in this matter. 

I avail, &e. 
F. J. ERROLL. 


UNITED ARAB REPUBLIC NOTE 


Cairo, February 28, 1959. 
Sir, 

I have the honour to acknowledge receipt of your Note of today’s date 
which reads as follows: 

[Text of United Kingdom Note] 

(2) In reply I have the honour to inform you that the foregoing pro- 
posal is acceptable to the Government of the United Arab Republic and that 
your Note and the present reply shall be regarded as constituting an 
Agreement between the two Governments. 

I avail, &e. 
A. KAISSOUNI 
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SUBVERSIVE INTERVENTION 


By Quincy WRIGHT 
Of the Board of Editors 


A Joint Resolution! was unanimously approved by the Senate and the 
House of Representatives of the United States on July 6 and 8, 1959, 
respectively. It was proclaimed by the President on July 17 and he 
designated the week beginning July 19, 1959, as ‘‘Captive Nations Week’’ 
to be observed ‘‘with appropriate ceremonies and activities.’’ The resolu- 
tion cited, among other things that ‘‘the enslavement of a substantial part 
of the world’s population by Communist imperialism makes a mockery of 
the idea of peaceful coexistence between nations’’; that ‘‘since 1918 the 
imperialistic and aggressive policies of Russian Communism have resulted 
in the creation of a vast empire which poses a dire threat to the security 
of the United States and of all the free peoples of the world’’; that ‘‘the 
imperialistic policies of Communist Russia have led, through direct and 
indirect aggression, to the subjugation of the national independence’’ of 
twenty-two states;? that ‘‘these submerged nations look to the United 
States, as the citadel of human freedom, for leadership in bringing about 
their liberation and independence’ and the enjoyment of ‘‘religious 
freedom” and ‘‘individual liberties’; that ‘‘it is vital to the national 
security of the United States that the desire for liberty and independence 
on the part of the peoples of these conquered nations should be stead- 
fastly kept alive’’; that ‘‘the desire for liberty and independence by the 


1 Senate Joint Resolution ITI, introduced by Senator Paul Douglas associated with 
18 others, and in the Ilouse by Congressman John W. MeCormack. Governors of 15 
States and mayors of 20 cities issued supporting proclamations, services were held in 
many churches, and there was considerable news coverage both in the United States 
and abroad. A number of speeches were made in Congress, Acting Secretary of State 
Dillon received delegates from the ‘‘ Assembly of Captive European Nations’’ on July 
21, and, in a press conference on July 22, President Eisenhower denied that the 
proclamation had any relation to the American visit of Deputy Vice Premier Kozlov 
of the Soviet Union shortly before, or the Russian visit of Vice President Nixon at the 
same time. He added, ‘‘The United States would never accept the idea that a true 
peace had beeu established in the world until every single nation had the right to 
express its own views about its own destiny, and ... would always use whatever 
peaceful methods were available to it to bring about this opportunity.’’ See ACEN 
News, Nos. 32-54, July-December, 1959, pp. 4, 5, 15. 

2 They included 7 Eastern European states (Poland, Hungary, Czechoslovakia, 
Rumania, Bulgaria, Albania and East Germany), 4 Asian states (mainland China, 
North Korea, North Vietnam, and Tibet), and 11 members of the Soviet Union 
(Ukraine, White Ruthenia (Byelo-Russia), Lithuania, Latvia, Estonia, Armenia, 
Azerbaijan, Georgia, Cossackia (Kazakhistan), Turkistan (Turkmenistan), Idel-Ural 
(Uzbekistan)). For some reason the Tadjikestan, Kirghiz, and Moldavian member 
republies were omitted, as was Outer Mongolia, which the Soviet Union recognizes as 
an independent state. 
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overwhelming majority of the people of these submerged nations constitutes 
a powerful deterrent to war and one of the best hopes of a just and lasting 
peace”; and that ‘‘it is fitting that we clearly manifest to such peoples 
through an appropriate and official means the historie fact that the people 
of the United States share with them their aspirations for the recovery 
of their freedom and independence.’’ 

After this long preamble the resolution ‘‘authorized and requested’’ the 
President to issue a proclamation designating the third week of July, 
1959, as ‘‘Captive Nations Week,’’ and ‘‘to issue a similar proclamation 
each year until such time as freedom and independence shall have been 
achieved for all captive nations of the world.’’ 

On July 23 Prime Minister Khrushchev charged in Moscow that this 
Proclamation and celebration were a ‘‘direct interference in the Soviet 
Union’s internal affairs’’ and ‘‘the most unceremonious treatment of 
sovereign and independent countries which are members of the United 
Nations just as the United States.” The holding of this week, he said 
‘Cot a time when some prospect of international friendship and better 
relations between the USSR and the USA are in evidence, indicates, above 
all, that it is not reason but the fear of the growing forces of the new 
world that guides some quarters.’’ Similar opinions were expressed by 
the governments and press of the ‘‘Captive Nations,’’ some of which made 
formal protests. 

This writer does not propose to comment on the historical accuracy of 
the recitals; the scientific probability of their predictions; or the political 
expediency of the resolution from the points of view of liberating the 
captive nations, promoting international peace and security, realizing the 
Charter principles concerning human rights and the self-determination of 
peoples; but only on the compatibility of the proclamation with the obli- 
gations of the United States under international law. 

The resolution faces the jurist with a dilemma between the legal obliga- 
tion of states, affirmed in the United Nations Charter, to respect one an- 
other’s territorial integrity and political independence,* and the political 
obligations of Members of the United Nations to seek realization of the 
principles of respect for human rights and the self-determination of 
peoples.® 

While it has been said that the latter principles constitute legal rights, 
and while there have been efforts to give them that status through gaining 

3 The press and radio in Albania, Bulgaria, Hungary, Rumania and China charac- 
terized the proclamation as ‘‘shameful,’’ ‘‘ provocative,’’ ‘‘slanderous,’’ ‘‘ violative of 
the independence of nations,’’ ‘‘interference in internal affairs,’’ ‘‘openly in oppo- 
sition to the principles of the United Nations,’’ and ‘‘in utter disregard for the estab- 
lished standards of behavior and practices in international life.’’ The Polish radio 
called it ‘fan unfortunate move by the United States politicians who support the Cold 
War’? which does not ‘‘serve the cause of peace and friendship among nations.’’ 
Rumania officially protested to the United States on July 24, demanding a cessation 
of this celebration on the ground that ‘‘it is directed against Rumania and the other 
socialist countries and that it violates the United Nations Charter.’’? ACEN News, 


July-September, 1959, pp. 8, 28-26. 4 Art. 1, par. 1; Art. 2, pars. 1, 4, 7. 
6 Art. 1, pars. 2, 3; Arts. 55, 56, 72. 
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general ratification of Covenants of Human Rights, which include the 
‘right of self-determination,’’ no such covenants have as yet been con- 
eluded, and the United States has asserted that it believes further study 
of the actual practice of states and further education on the values of 
these principles is necessary before concluding such covenants. Although 
the ‘“‘pledge’’ to respect these principles has been given legal force by 
courts in a few eases, it seems to be the prevailing view in both the 
United Nations and the United States that these principles assert political 
rather than legal obligations.® Members, it is said, are urged by the 
Charter to take measures to realize them by each acting within its own 
jurisdiction or by accepting precise obligations in treaties.’ While United 
Nations organs may make recommendations urging such action, neither the 
United Nations nor states may ‘‘intervene’’ unless a state has accepted 
such precise obligations.® 

It has, on the other hand, been generally recognized, and affirmed by 
the United Nations, that governments are under an obligation not to en- 
gage in propaganda, official utterances or legislative action with the intent 
or likelihood of inciting sedition or revolt against the governments of other 
states? On November 3, 1947, the General Assembly of the United 
Nations passed a resolution ‘‘condemning all forms of propaganda, in 
whatsoever country conducted, which is either designed or likely to provoke 
or encourage any threat to the peace, breach of the peace, or act of ag- 


6 Except perhaps in trusteeship and non-self-governing territories. Charter, Arts. 
72, 76. 

7Q. Wright, ‘‘National Courts and Human Rights—the Fujii Case,’’ 45 AJ.LL. 
62 ff. (1951); ‘‘Recognition and Self-determination,’’ 1954 Proceedings, American 
Society of International Law 23 ff.; ‘‘Freedom and Human Rights under International 
Law,’’ in Aspects of Liberty 181 ff., 208, 207 (Clinton Rossiter and Milton R. Kon- 
vitz, eds., Ithaca, Cornell University Press, 1958); ‘‘The United States and Human 
Rights,’’ 26 University of Detroit Law Journal 277 ff. (1959); 28 U. S. Dept. of State 
Bulletin 579 ff. (1953). 

8 Thus excluding the matter from its ‘‘domestic jurisdiction.’’ Charter, Art. 2, par. 7. 

9“*The severity of condemnation which naturally attaches to’’... ‘‘revolutionary acts 
and propaganda originating directly from a government and aimed at a foreign state’’ 
ought not to be confused with the state’s responsibility for ‘‘revolutionary activities 
by private persons.’’ H. Lauterpacht, ‘‘ Revolutionary Activities by Private Persons 
Against Foreign States,’? 22 A.J.I.L. 105 (1928). After the United States recognized 
the Soviet Union in 1933, it protested against propaganda by the Communist Inter- 
national whieh it said was contrary to international law and to the Litvinoff Agree- 
ment. The Soviet Union tried to defend itself by distinguishing the Communist Inter- 
national, which it described as a private agency, from the Soviet Government itself, 
admitting that propaganda by the latter was forbidden. See Lawrence Preuss, ‘‘ Inter- 
national Responsibility for Hostile Propaganda against Foreign States,’’ 28 A.J.LL. 
649 ff. (19384); Vernon Van Dyke, ‘‘The Responsibility of States for International 
Propaganda,’’ 34 ibid. 58 (1940). Not only ‘‘undertaking or encouragement by the 
authorities of a state’’ but also their ‘‘toleration of organized activities calculated to 
foment civil strife in another state’’ is condemned in the International Law Commis- 
sion’s draft Code of Offenses against the Peace and Security of Mankind, 1951, Article 
2 (5). U. N. General Assembly, 6th Sess., Official Records, Supp. No. 9 (Doe. A/1858), 
p. 10; printed in 45 A.J.IL. Supp. 126 (1951), and in Sohn, Cases on United Nations 
Law 986 (Brooklyn, 1956). 
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gression.” 1° Qn December 1, 1949, it called upon every nation ‘‘to 
refrain from threatening or using force contrary to the Charter’’ and 
also ‘‘to refrain from any threats or acts, direct or indirect, aimed at im- 
pairing the freedom, independence or integrity of any state, or at 
fomenting civil strife and subverting the will of the people in any state.’’ 
On November 17, 1950, it ‘‘solemnly reaffirmed’’ that 


whatever the weapons used, any aggression whether committed openly 
or by fomenting civil strife in the interest of a foreign power, or 
otherwise, is the gravest of all crimes against peace and security 
throughout the world.+ 


The United States has been foremost in criticizing actions of this char- 
acter by the Soviet Union and other Communist countries; has branded 
such action as ‘‘indirect aggression’’; and in the summer of 1958 inter- 
vened with armed force in Lebanon, on request of the government of 
that state, which asserted that it was the victim of ‘‘indirect aggression’’ 
from the United Arab Republic.t? The President and other high United 
States officials have characterized subversive intervention by certain states 
as the greatest menace to international peace and security in the world 
today.*® 

Has the United States, by proclaiming and celebrating ‘‘Captive Nations 
Week,” engaged in subversive intervention or indirect aggression which 
it has so vigorously condemned when engaged in by others? Let us set 
the issue in the basic framework of international law and the present 
discussion of peaceful co-existence among nations. 

Human groups of considerable size, mutual vulnerability to attack, and 
different ideologies and cultures have sometimes been able to live in peace 
with one another over considerable periods of time because a super-organi- 


10 This resolution arose from Soviet representative Vishinsky’s demand for the out- 
lawing of ‘‘war-mongering.’’ See Q. Wright ‘‘The Crime of ‘War-Mongering,’ ’’ 42 
À.J.L.L. 128 (1948); U.N. Weekly Bulletin, Nov. 11, 1947, p. 618. 

11 These resolutions, passed in connection with the Korean situation, were referred 
to by the United States Ambassador to the United Nations, Henry Cabot Lodge, in the 
General Assembly on July 18, 1958, in connection with the situation in the Lebanon. 
See Q. Wright, ‘‘ United States Intervention in the Lebanon,’’ 53 A.J.LL. 123 (1959). 

12 Ibid. 118, 124. 

13¢* |, it is by no means certain that of all revolutionary acts coming from abroad 
hostile expeditions constitute the greatest danger. At least, they present an open 
menace which, given the means, can be repelled by force. But the menaced state is to 
a considerable degree powerless against revolutionary propaganda generated abroad, 
possibly spread from the air by means of publications or broadcast by wireless, in- 
citing its population to armed revolt and its troops to rebellion; against revolutionary 
organizations formed abroad with the view to assisting an actual or impending 
revolt in their mother country; against moneys being subscribed or lent, or other 
assistance given, for such purposes. What protection, if any, from such acts falling 
short of hostile expeditions does international law afford, and what duties, if any, 
does it impose upon the state from whose territory such acts originate?’’ lLauterpacht, 
loc. cit. 107. President Eisenhower has declared that such subversive intervention 
constitutes the greatest danger in the world today, and Ambassador Lodge said: ‘‘If 
the United Nations cannot deal with indirect aggression, the United Nations will 
break up.’’ 39 Dept. of State Bulletin 195 (1958). 
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zation was able to control the people of all of them, while it promoted a 
process of cultural and legal assimilation. Religious super-organizations 
relying on superhuman sanctions have sometimes been able to synthesize 
or subordinate the ideological differences among peoples by establishing 
a common ideology or religion. This happened in medieval Europe under 
the Papacy, in medieval Islam under the Caliphs and, to some extent, in 
medieval India under the Brahmins. Sometimes a secular super-organiza- 
tion has been able to maintain a general law, tolerating cultural and 
ideological differences, as in the Achaemenid Empire of Persia, the 
Augustinian Empire of Rome, the Mongol and Manchu Empires in China, 
the Empires of Asoka and Akbar in India and the modern overseas Empires 
of Great Britain, The Netherlands, France and Portugal. Frequently, such 
a super-organization has tried to support its authority by both ideological 
and legal sanctions, as did the rulers of Islam and Christendom in the 
Middle Ages and of Communism in recent times. 

More often, however, under such conditions, insofar as peace has ban 
maintained, it has been by the geographical separation of the various 
ideologies, religions and nationalities under a system of diplomacy guided 
by balance-of-power policies and principles of international law which 
recognize the right of each state to develop its own culture within its 
territory. Such a system existed in the Confucian period of Chinese 
history, the late Mauryan period of Indian history, the Hellenistic period 
in the Mediterranean, and the modern period of European history since 
the Peace of Westphalia. At first confined to Europe, this system was 
gradually extended to the entire world after the American Revolution, 
but the peace it sought was far from perfect. 

These two systems for maintaining peace among divergent nationalities, 
through central control by a super-organization or through territorial 
segregation under international law, have never been wholly distinct. 
Segregated peoples, because of conquest, federation, abundant communica- 
tion, or international organization, may in time become to some extent 
assimilated and centrally controlled, and partially assimilated peoples may, 
because of revolt, insurrection, grants of autonomy, obstructions to com- 
munication, and cultural divergence, become territorially segregated, 
giving birth to many independent states related only by diplomacy, iuter- 
national law, and international organization. 

The greater the difference in the ideology and culture of peoples, the 
greater the barriers of distance and language to continuous communication 
and contact, the greater the enmities stemming from historical conflict and 
feud, the more unlikely are assimilation and central control. In the pres- 
ent world all nations are vulnerable to attack from the most distant parts of 
the world; there are great differences in ideology and culture; there are 
important linguistic and legal barriers to communication; and there are 
also recent recollections maintaining suspicion and hostility. Nevertheless 
the presently opposing ideologies will doubtless approach each other as 


14Q. Wright, A Study of War 962 ff., 1033 ff. (Chicago); ‘‘Reeognition and Self- 
Determination,’’ 1954 Proceedings, American Society of International Law 23 ff. 
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communication increases through mass media, trade, literacy, cultural 
exchanges and travel, and as tensions decrease through diplomacy, high- 
level meetings, common recognition of the suicidal character of nuclear 
war, and the activities of international organizations, provided that general 
war is avoided while this process goes on. There is, however, little prospect 
that any process, either peaceful or warlike, will effect sufficient assimila- 
tion to permit central control of the world by any universal church, 
party, empire or federation in the foreseeable future. 

The only practical way to peace, therefore, seems to be through the 
peaceful co-existence of sovereign nations, each assured the opportunity to 
develop its distinctive institutions, ideas, and way of life within a territory 
secured by international law and politics. This has been the commonly 
accepted opinion of statesmen since the Peace of Westphalia in 1648. 
President Eisenhower said on April 16, 1953: 


Any nation’s right to a form of government and an economic system 
of its own choosing is inalienable. Any nation’s attempt to dictate 
to other nations their form of government is indefensible. 5 — 


Prime Minister Khrushchev has made peaceful co-existence of sovereign 
nations the avowed principle of Soviet international policy, and wrote 
in October, 1959: 


Apart from the commitment to non-aggression, it [co-existence] also 
presupposes an obligation on the part of all states to desist from 
violating each other’s territorial integrity and sovereignty in any form 
and under any pretext whatsoever. The principle of peaceful co- 

_ existence signifies a renunciation of interference in the internal affairs 
of other countries with the object of altering their system of govern- 
ment or mode of life or for any other motives. The doctrine of 
peaceful coexistence also presupposes that political and economic 
relations between countries are to be based upon complete equality 
of the parties concerned, and on mutual benefit.?® 


This is also the prineiple of the Panch Shila asserted by India and in- 
corporated in the Bandung Declaration of 1954, subscribed to by most 
of the independent states of Asia and Africa, including Communist China." 
This was the basis of the Peace of Westphalia, founded upon the principle 
Cuius Regio Eius Religio; of modern international law based upon the 
territorial integrity and political independence of states; and of the 


15 28 Dept. of State Bulletin 599 (1953). 

16 {On Peaceful Coexistence,’’? 38 Foreign Affairs 3 (1959). To similar effect the 
Warsaw Treaty Conference in Moscow, Feb. 3, 1960, declared that, since ‘‘war can 
no longer be a means of solving international disputes, the only feasible way is to 
build relations between States on the basis of peaceful coexistence’’; and that in- 
creasing recognition of this ‘‘ provides favorable conditions for the attainment of the 
goals for which the Warsaw Treaty States have been fighting consistently all along: 
relaxation of international tensions and development of friendly cooperation among 
all countries.’’ 9 East Europe Monthly Review 50, 51 (1960). 

17 A, Appadorai, The Bandung Conference (New Delhi, Indian Council on World 
Affairs, 1955); Phillips Talbot and S. L. Poplai, India and America 132 (New York, 
1958); Q. Wright, ‘‘ Asian Experience and International Law,’’ 1 International Studies 
(Quarterly Journal of the Indian School of International Studies) 85 (1959). 
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United Nations based on ‘‘the sovereign equality of all its members’’ and 
forbidding intervention in ‘‘matters which are essentially within the 
domestic jurisdiction of any state.’ With the close contact of states in 
the shrinking world, co-existence increasingly requires precise rules to 
keep it peaceful. Absolute territorial isolation is impossible, co-operation 
across national boundaries is often necessary, and territorial changes 
sometimes become expedient. 

International law defines peaceful co-existence by asserting that every 
state has complete jurisdiction to make, apply, and enforce law, except 
as limited by international law. As the Permanent Court of International 
Justice said in the Lotus case: 


International law governs relations between independent States. 
The rules of law binding upon States, therefore, emanate from their 
own free will as expressed in conventions or by usages generally ac- 
cepted as expressing principles of law and established in order to 
regulate the relations between these co-existing communities or with 
a view to the achievement of common aims. Restrictions upon the 
independence of States cannot therefore be presumed. 

Now the first and foremost restriction imposed by international law 
upon a State is that—failing the existence of a permissive rule to the 
contrary—it may not exercise its power in any form in the territory 
of another State. In this sense jurisdiction is certainly territorial; 
it cannot be exercised by a State outside its territory except by virtue 
of a permissive rule derived from international custom or from a 
convention.?® 


The fundamental rules of international law, therefore, are those which 
determine what entities are sovereign states and what are the limits of 
their territory on land, air, the sea, and the bed of the sea. What are 
the qualifications of their jurisdiction on the high seas, which have long 
been held insusceptible of acquisition by states beyond a limited distance 
from the shore?*® What are the qualifications of their jurisdiction in 
outer space??? What exercises of its jurisdiction, what immunities of 
its agencies, and what rights of its nationals does international law permit 
to a state in a foreign territory? These basic rules which define the status, 
domain, jurisdiction, agencies, and nationals of a state at a given moment, 
are supplemented by rules and procedures stating how these basic rights 
may be acquired, lost, and transferred; and how they may be protected 
from encroachment by other states. 

For maintaining peace the latter rules and procedures are most im- 


18 P.C.I.J., Series A, No. 10, p. 18; 2 World Court Reports 35. 

19 The width of the maritime belt has tended to become greater, and the high seas 
have been assuming the character of a mare communis, regulated by international law 
in the common interest, rather than a mere liberum in which states enjoy almost un- 
limited freedom of navigation and fishery by their ships and nationals. See 1958 U.N. 
Conventions on the Law of the Sea, 52 A.J.LL. 834, 840, 844 ff., 851 ff. (1958). 

20 Tending to be conceived as space beyond the air capable of supporting aerial 
navigation. John C. Cooper, ‘‘Legal Problems of Upper Space,’’ 1956 Proceedings, 
American Society of International Law 85 ff., 107; Philip C. Jessup and H. J. 
Taubenfeld, Controls for Outer Space (New York, Columbia University Press, 1959). 
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portant, and particularly those designed to protect the state’s domain, 
which is its most essential right, if states are to co-exist peacefully. Do- 
main, like property in systems of national law, implies the right to use, 
enjoy and transfer without interference from others, and the obligation 
of each state to respect the domain of others. The precise definition and 
enforcement of this obligation is the major contribution which interna- 
tional law can make toward maintaining the peaceful co-existence of 
states. To this end international law defines procedures of diplomatic 
protest, international adjudication, individual and collective self-defense, 
and eolleetive security under the United Nations. 

The obligation to respect the territory of others includes the obligations 
of abstention by the government and prevention from its territory of (1) 
aggression, (2) subversive intervention, and (8) other injurious activities. 

The last of these obligations arises from the general principle Sic utere 
tuo ut non alienum laedas (so use your own as not to injure others). States 
must prevent the pollution or diversion of rivers in their territory unduly 
injurious to a lower riparian; they must prevent the laying of mines or 
other obstructions to navigation in coastal waters, straits, canals and 
rivers open to the innocent passage of vessels of other states; they must 
prevent industrial activities or nuclear testing which would pollute the 
atmosphere of neighboring states or the high seas; and they must prevent 
the launching of missiles or satellites which might land in foreign terri- 
tory or on the high seas, or, alternatively, assume full responsibility to re- 
pair damage to other states consequent upon such landing.” 

Aggression means any use of, or threat to use armed force in interna- 
tional relations in violation of an international obligation. This offense is 
referred to in three articles of the United Nations Charter providing: 


All Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political 
independence of any state, or in any other manner inconsistent with 
the Purposes of the United Nations. (Art. 2, par. 4.) 


The Security Council shall determine the existence of any threat to 
the peace, breach of the peace, or act of aggression and shall make 
recommendations, or decide what measures shall be taken in accordance 
with Articles 41 and 42, to maintain or restore international peace 
and security. (Art. 39.) 


Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against 
a Member of the United Nations, until the Security Council has taken 
the measures necessary to maintain international peace and security. 
(Art. 51.)7 


21 Trail Smelter, 1941, 8 U. S. Arbitration Series 36 ff.; Corfu Channel Case 
(Merits), [1949] I.C.J. Rep. 4, 22; Herbert W. Briggs, The Law of Nations 310 (2nd 
ed., New York: Appleton-Century-Crofts, 1952). But see Myres S. McDougal and 
Norbert A. Schlei, ‘‘The Hydrogen Bomb Test in Perspective, Lawful Measures for 
Seeurity,’’? 64 Yale Law Journal 648, 682 ff. (1955). 

22 See also B. V. A. Röling, ‘‘The Question of Defining Aggression,’’ in Symbolae 


Verzip! 314 ff. (The Hague: Nijhoff, 1958), reviewed below, p. 702. 
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These articles prohibit ‘‘the threat or use of force,’’ ‘‘aggression,’’ and 
“armed attack’’ (which all seem to mean the same thing) for which a gov- 
ernment de facto or de jure is responsible because of act or negligence. 
They imply that ‘‘threat to the peace or breach of the peace’’ becomes 
“aggression” when the responsible state has been identified. It is clear 
that they prohibit only the threat or use of armed force or an armed at- 
tack. They cannot be construed to include other hostile acts such as 
propaganda, infiltration or subversion. The latter, insofar as prohibited 
by international law, come within the category of ‘‘subversive interven- 
tion.” The distinction is important because there has been persistent 
effort to include subversive intervention in the concept of aggression by 
calling it ‘‘indirect aggression’’ and thus to justify military action by 
states or by the United Nations to stop it. It seems clear that such an 
interpretation would be contrary to the primary purposes of the United 
Nations to prevent ‘‘the scourge of war’’ and ‘‘to suppress acts of aggres- 
sion or other breaches of the peace.’’ ** 

The Charter makes it clear that any use of armed force by a state in 
international relations, which includes attacks against public ships on the 
high seas and across armistice lines, as well as across established boundaries, 
is forbidden unless necessary for defense against an ‘‘armed attack’’; 
unless authorized by the United Nations when faced by a ‘‘threat to the 
peace, breach of the peace or act of aggression’’; or unless invited by a 
state. The recognition in the Charter of the ‘‘sovereign equality’’ of 
states clearly permits a state to use armed force in the territory of another 
state on the invitation of the latter, but this permission is subject to the 
conditions that the invitation, even if based on a pre-existing treaty, is 
made freely by the government of the inviting state at the time the force 
is sent in, that the inviting government is in uncontested control of the 
state when the invitation is given, and that the forces are used only 
within the territory of the state issuing the Invitation, unless that state 
is the victim of an ‘‘armed attack” from another state justifying ‘‘collec- 
tive self-defense.’’ International law does not permit the use of force 
in the territory of another state on invitation either of the recognized 
or the insurgent government in times of rebellion, insurrection or civil 
war. Since international law recognizes the right of revolution, it cannot 
permit other states to intervene to prevent it. The United Nations itself 
cannot intervene to stop civil strife, unless it concludes that such strife 
threatens international peace and security or violates an internationally 
recognized cease-fire line.** 

Subversive intervention has often been associated with aggression but 
it should be kept distinct, because the remedies are different. It is serious, 
because recent history has illustrated the capacity of governments, 


23 Preamble, par. 1; Art. 1, par. 1; Louis Sohn ‘‘The Definition of Aggression,’ 
45 Virginia Law Review 677 ff. (1959). 

24Q. Wright, ‘‘The Prevention of Aggression,’’ 50 A.J.LL. 514 ff. (1956); ‘‘In- 
tervention, 1956,’’ 51 ibid. 257 ff. (1957); ‘‘ United States Intervention in the Leba- 
non,” 53 ibid. 112 ff. (1959). 
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utilizing radio waves and other forms of communication, infiltrating into 
the government and political organizations, and directing minority parties 
committed to their doctrines, to influence the domestic politics of a state 
in such a way that a small minority can gain control of the government 
contrary to the wishes of most of the population. It is true that these 
efforts have seldom been successful without military threat from the state 
responsible for such subversive intervention.. In the absence of such 
threat it has usually been possible for states to protect themselves by the 
exercise of their domestic jurisdiction. It may, indeed, be said that if a 
state is so inefficient, corrupt or naive in its administration that outside 
influences of this kind, unsupported by military threats or invasions, can 
destroy its independence, it ought not to claim the prerogatives of a sov- 
ereign state. However, there are many inexperienced states in existence, 
and if they are to enjoy peaceful co-existence they must be protected 
by international law against subversive intervention.” 

Subversive intervention is difficult to define because the propaganda, 
infiltration, and subversion which it utilizes seem to be protected by the 
recognized human rights of freedom of opinion and freedom of communi- 
cation across national boundaries.** Furthermore, the right of revolution, 
recognized by international law, would be interfered with by a rule which 
forbade all outside communication, travel, trade and financial assistance 
intended to help revolutionists. Successful revolutions have usually de- 
pended to some extent upon such outside contacts and assistance. Finally, 
if subversive intervention succeeds in bringing about a revolution and the 
setting up of a de facto government, international law permits, if it does 
not require, the recognition of that government after it has become firmly 
established through acquiescence of the people.” Such a government, if 
generally recognized, would enjoy the protection of international law 
against aggression and subversive intervention having the object of re- 
establishing a government supported by the majority. Because of these 
difficulties, it is important that international law define subversive inter- 
vention clearly so as to distinguish it on the one hand from permissible 
international communication, trade, travel and financial assistance, and on 
the other hand from aggression against which the use of armed force is 
permissible. 

Certain forms of such intervention have long been recognized and for- 
bidden by international law, and the United Nations has devoted extensive 
discussion to the subject. It must be recognized, however, that rules of 
international law necessarily apply reciprocally, and consequently protect 


25 Note 13 above. 

26 Universal Declaration of Human Rights, Art. 19. 

27 If a general de facto government controlling the entire territory of the state is 
set up, it is competent to speak for the state, whether recognized or not (Tinoco 
Arbitration). If a local de facto government claims to be a new state, there may 
be a duty to recognize it whenever resistance by the parent state has ended, but this is 
controversial. See Q. Wright, ‘‘Some Thoughts about Recognition,’’ 44 A.J.LL. 551 
ff. (1950); H. Lauterpacht, Recognition in International Law 6, 25 (Cambridge, 


1947). 
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the governments of dictatorial states as well as those of democratic states. 
The basic concept of co-existence leaves the form of government to the 
domestic jurisdiction of the state. International law cannot protect the 
new states of Asia and Africa from subversive intervention by Communist 
states without protecting the Communist states of Eastern Europe from 
subversive intervention by democratic states of the West. 

Subversive intervention refers to acts for which a government is re- 
sponsible, intended or likely to foment aggression against a state, or revo- 
lution within a state. The writer has discussed this question in detail in 
the JOURNAL and will merely refer to his conclusions.”® 

There can be no doubt but that propaganda, infiltration of foreign 
governments or organizations, commercial controls, and other action by a 
government intended to incite aggression is illegal. Aggression is for- 
bidden by international law and action by a government intended to pro- 
mote aggression is equally forbidden, whether or not such action is likely 
to succeed. Reference has already been made to the General Assembly 
Resolution of 1947 condemning propaganda ‘‘designed or likely to pro- 
voke or encourage any threat to the peace, breach of the peace or act of 
ageression.’’ 79 

It appears that governments are obliged to exercise due diligence to 
prevent such action by private agencies in their territory, but the degree 
of diligence should be measured by the probability of the action succeeding. 
There is a ‘‘clear and present danger’’ rule to prevent undue interference 
with freedom of communication. In 1936 a convention was drawn up 
under the auspices of the League of Nations obliging the parties to ‘‘in- 
sure’’ that broadcasts ‘‘shall not constitute an incitement either to war 
or to acts likely to lead thereto.’’ This convention came into force in 1938, 
and 23 states, including the United Kingdom and France, but not the 
Soviet Union or the United States, were parties by January 1, 1941.°° 

Apart from the state’s responsibility, individuals who attempt to incite 
ageression or war are guilty of a crime against international law, which 
has been called ‘‘war-mongering.’’ The Nuremberg Charter made the 
‘preparation’? as well as the ‘‘planning, initiation or waging of aggeres- 
sive war’’ an international crime, and the Nuremberg and other War 
Crimes Tribunals held that persons who ‘‘instigated’’ and ‘‘prepared’’ 
peoples psychologically for aggressive war were liable, no less than the 
‘‘leaders, organizers and accomplices’’ in such war.*t The legislation and 
judicial precedents of many states recognized this crime, but here again 
the ‘‘clear and present danger’’ rule should apply.*? 

The situation in regard to civil strife is somewhat different. Govern- 


23 Q. Wright, ‘‘ The Crime of ‘War-Mongering,’ ’’ cited note 10 above; ‘‘ International 
Law and Ideologies,’? 48 A.J.I.L. 616, 622 (1954); ‘‘ Recognition, Intervention and 
Ideologies,’’ 7 Indian Year Book of International Affairs 89, 99 ff., 116 ff. (1958), 
and articles by Lauterpacht, Preuss, and Van Dyke, note 34 below. 

29 Note 10 above. 

807 Hudson (ed.), International Legislation 409; 4 Hackworth, Digest 286. 

31 Department of State, Trial of War Criminals 25, 39 (1945). 

32 Vernon Van Dyke, loc. cit. note 9, pp. 58 ff. 
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ments are obliged to refrain from propaganda or other action designed to 
upset or bring into contempt the recognized government of a state which 
they recognize. There has regularly been diplomatic protest when govern- 
ments or high officers indulge in libelous or propagandistic utterances 
which would weaken or disrupt the internal order of a friendly state.* 
Official criticism of the policy of such a state or of its non-observance of 
international law or treaty are in a different category, and are, of course, 
permissible. 

On the other hand, action by private agencies intended or likely to 
incite revolt against the government of a foreign nation has, in liberal 
states, usually been considered an exercise of the human right of interna- 
tional communication, and governments have refused to accept responsi- 
bility.” Autocratie states which habitually exercise censorship have often 
protested against the tolerance of such utterances in liberal states.*° In 
spite of this difference in attitude, the laws of many states, both liberal 
and autocratic, provide penalties for libel or slander against foreign 
sovereigns on the ground that it tends to involve the state in hostilities, and 
the courts are usually open for civil action to collect damages by foreign 
states or sovereigns alleging libel or slander by private individuals. The 
Supreme Court of the United States has held that ‘‘a state is bound to 
use due diligence to prevent the commission within its dominions of 


33 Ibid. and 6 Moore, Digest of International Law 46 ff., concerning United States 
reception of Louis Kossuth, a refugee from Hungary in 1851. 

342 Hackworth, Digest 140 ff., 338; 7 ibid. 374 ff., 394 ff. After an exhaustive 
study of statutes, cases, aud international incidents, Lauterpacht concludes that practice 
divides states into three groups: (1) liberal states that refuse to accept responsibility 
for private acts in their territory hostile to foreign states unless they involve prepara- 
tion of a military expedition or assassination; (2) autocratic states, including some 
Latin American states, that mutually insure one another by punishing sedition or 
treason against other governments in the same way as such offenses against themselves; 
and (3) most of the Latin states of Europe that punish acts hostile to other govern- 
ments constituting ‘‘offenses against the law of nations’? which, however, is not ace- 
quately defined (loc. cit., note 9, p. 118). He concludes: ‘‘International law im- 
poses upon the state the duty of restraining persons resident within its territory from 
engaging in such revolutionary activities against friendly states as amount to organ- 
ized acts of force in the form of hostile expeditions against the territory of those 
states. It also obliges the state to repress and to discourage activities in which at- 
tempts against the life of political opponents are regarded as a proper means of 
revolutionary action. 

‘t Apart from this, states are not bound to prohibit, on their territory, the commission 
of acts injurious to other states. In particular, revolutionary propaganda does not fall 
within the scope of revolutionary acts which a state is bound to prevent.’’(p. 126.) 
Lawrence Preuss and Vernon Van Dyke (loe. cit., note 9) reached the same conclusion. 
However, in March, 1960, the United Nations Human Rights Commission, while urging 
all governments to extend asylum to any refugee whose life is in danger, added the 
proviso: ‘‘persons enjoying asylum should not engage in activities contrary to the 
purposes and principles of the United Nations.’’ Since the United Nations is based 
on the principle of the sovereign equality of states, this might be construed as re- 
quiring the prohibition of revolutionary propaganda by such persons. 

85 Vernon Van Dyke, ‘‘Autocratic Opposition to Freedom in Foreign States,’?’? 4 
Journal of Politics 437 ff. (1942). 
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eriminal acts against another nation or its people,” ®° und the United 
States has in its criminal code a body of offenses against the law of nations 
to assure fulfillment of this responsibility, but these extend only to the 
launching of military expeditions, the counterfeiting of foreign currencies, 
and various breaches of neutral obligation, not to propaganda.** 

After the assassination of the King of Yugoslavia in Marseilles in 1984 
the Council of the League of Nations on December 10, 1934, declared 
that ‘‘it is the duty of every state neither to encourage nor to tolerate 
on its territory any terrorist activity with a political purpose,’’ and 
‘‘every state must do all in its power to prevent and repress acts of this 
nature and for this purpose must lend its assistance to governments which 
request it.” 2€ It cannot be said, however, that international law obliges 
states to repress propaganda by private agencies incitive of foreign revolu- 
tion, or that such incitement constitutes an international erime.*® 

In recent times a great deal of libel, slander and incitement to war and 
sedition has traveled by radio or press across the Iron Curtain from both 
sides. It would seem that peaceful co-existence would be promoted if 
governments made stronger efforts to distinguish the human right of inter- 
national communication from the international offense of subversive inter- 
vention; to refrain themselves from engaging in the latter activity; and 
to discourage such activity by private mdividuals in their territory by 
opening their courts to civil action for libel and slander, and providing 
criminal penalties against action directly incitive of aggression. 

Whatever may be the responsibility of governments in regard to libelous 
and seditious utterances by private agencies, it seems clear that such action 
by official agencies is violative of existing international law. The United 
States recognizes the Soviet Union and the Eastern European states. 
including the so-called satellites. It is difficult to see what is the purpose 
of the President’s Proclamation of Captive Nations Week if it is not to 
encourage and incite revolt by the people in those states against the govern- 
ments recognized by the United States. It may be that those governments 
are so firmly established that there is no clear and present danger that 
such revolt will actually occur, but this would not excuse official action 
intended to have that effect. It, therefore, seems impossible to reconcile 
the approval by Congress and the Proclamation by the President of 
‘(Captive Nations Week’’ with the international obligation of the United 
States to respect the independence of other states. 

If this is the law, what can be done to promote the Charter principles 
of respect for human rights and self-determination of peoples in areas 
where these principles are not now respected? The following action may 
be suggested : 


l. Reduction of international tensions to moderate the fears of ag- 
gression which have induced governments to impose, and peoples to 
submit to, tyrannical regimes through fear that only thus can the 
country avoid invasion. 


ss T, S. v. Arjona (1887), 120 U. S. 479. 37 Note 34 abore 
882 Waekworth, Digest 336. 89 Note 34 above. 
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2. Resolutions by the United Nations criticizing states that violate 
their international obligations concerning aggression and subversive 
intervention, as was done in the cases of Korea, Suez, and Hungary. 

3. Resolutions in the United Nations calling upon states to observe 
Charter principles, illustrated by the resolutions on the racial problem 
in South Africa and the policies of certain governments in non-self- 
governing territories under their administration. 

4. The setting of an example by states professing liberal principles 
by eliminating racial discrimination and preparing colonies for self- 
government. 

5. The extension of cultural exchanges and trade across the Iron 
Curtain and co-operation among the states at each side in economie 
development. 

6. Maintenance of a clear distinction between peaceful co-existence 
in the natural sense of peaceful co-existence between states, and the 
propaganda sense, occasionally attributed to the term, of peaceful 
co-existence between the great Power-bloes of the world professing 
different ideologies. 


There is little difficulty in maintaining peaceful co-existence between 
ideologies if they are dissociated from political organizations wielding 
military and political power. Acceptance of such dissociation was the 
basis of the Peace of Westphalia and of modern international law. It 
ended violent religious strife which had raged between Islam and Chris- 
tianity for a millenium, and between Catholicism and Protestantism for 
a century. It might be successful in avoiding such strife between the 
modern ideologies of Communism and Free Democracy. 

Peaceful co-existence of the great Power-bloes of the world has been 
criticized as implying permanent tolerance of the imperial control of the 
satellite states by the Communist states, that is, the perpetuation of the 
Iron Curtain as a boundary between the great bloes. Such a meaning may 
be implied from some of Khrushchev’s utterances. He has, however, on 
other occasions insisted upon the natural meaning of the term, which 


40 Premier Khrushchev defined co-existence on Oct. 10, 1959, at Novosibirsk as mean- 
ing: ‘Continuation of the struggle between the two social systems—but by peaceful 
means, without war, without interference by one state in the internal affairs of an- 
other. We consider it to be an economic, political and ideological struggle, but not 
military.’? The leaders of the ‘‘Captive Nations’? in America have interpreted this 
to mean (1) recognition of the status quo in respect to those nations: ‘‘The Soviet 
Union hopes that if the West recognizes as permanent the present subjugation of the 
peoples of East Central Europe, she will be able to convinee these peoples to reconcile 
themselves to their present situation’’; (2) continuance of conflict to establish Com- 
munism throughout the world by non-military means: ‘‘Khrushchev explains to the 
free world that as Capitalism succeeded Feudalism, so Communism will succeed Capital- 
ism. Instead of ‘we will bury you’, Mr. Khruschchev said in substance that ‘ Capital- 
ism’ (i.e. the free world) will bury itself and that the Communists will always be 
there to give a hand. The replacement of the cold war by a peaceful coexistence 
(made in Moscow) will also, the Soviets hope, bring about a slackening of the efforts 
of the West to build up its defenses.’? ACEN News, No. 55 (Oct., 1959), pp. 2, 3. 
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recognizes that independent states are entitled to enjoy their independence 
under international law. _ 

The elimination of this propaganda meaning would be facilitated by the 
reduction of tensions, elimination of the Iron Curtain, and the expansion 
of trade and cultural exchanges, creating conditions under which the 
natural disposition of people to be free and self-determining would have 
a chance to assert itself, as it has in some degree in Yugoslavia and Poland. 

The problem of emancipating individuals and peoples from the tyranny 
of the state, and the problem of preserving the peace and security of states, 
both face mankind and both must be solved in the nuclear age. Ill-con- 
sidered action to solve one problem may make the other worse. It is 
believed that only by clarifying international law and promoting its ob- 
servance can the solution of both problems be furthered. Subversive m- 
tervention should be clearly defined. Governments should refrain from 
engaging in it. If this were done and the problem were understood, it is 
believed that official action in the United States such as that of establishing 
‘‘Captive Nations Week” would be avoided. . 





See also statements by Senator Thomas J. Dodd and Assistant Secretary of State 
Andrew Berding, ibid., No. 59 (Feb., 1960) pp. 2, 3. 
41 Note 16 above. 


THE NOTTEBOHM JUDGMENT 
(SECOND PHASE) 


By Joser L. Kunz 
Of the Board of Editors 


INTRODUCTION 


Friedrich Nottebohm was born at Hamburg, Germany, a German national 
by birth and remained a German national until 1989. Since 1905 he had 
resided in Guatemala, where he carried on prosperous activities in the 
fields of commerce, banking and plantation. At the end of March or the 
beginning of April, 1939, he left for Germany and applied in October, 
1939, after the outbreak of the second World War, for naturalization in 
the Principality of Liechtenstein and was naturalized on October 18, 1939. 
From this moment on he conducted himself exclusively as a national of 
Liechtenstein, particularly with regard to Guatemala, where he returned 
in 1940. On October 19, 1948, he was arrested by Guatemalan authorities 
and turned over to the armed forces of the United States in Guatemala, 
He was deported to the United States and interned there for two years 
and three months. During his internment in this country, in 1944, fifty- 
seven legal proceedings were commenced against him in Guatemala, de- 
signed to confiscate all his movable and immovable properties. When he 
was released from internment in the United States in 1946 and wanted 
to return to Guatemala to take up the defense against all the litigations — 
pending against him there, he was refused readmission to Guatemala. 
In 1946 he went to Liechtenstein, where he has resided ever since. In 
1949, three years after he had made Liechtenstein his effective and perma- 
nent domicile, his properties in Guatemala were confiscated under Guate- 
malan law. 

By Application, filed on December 11, 1951, at a time when Nottebohm 
had been domiciled in Liechtenstein for five years, the Principality, es- 
pousing his case, instituted proceedings in the International Court of 
Justice against Guatemala. By the Judgment of November 18, 1958, the 
Court rejected the preliminary objection raised by Guatemala against the 
jurisdiction of the Court. In the second phase public hearings were held 
in February and March, 1955. In its Memorial, Liechtenstein asked the 
Court, as far as the merits were concerned, to adjudge and declare that the 
Government of Guatemala, by arresting, detaining, expelling and refusing 
to re-admit Nottebohm, and by seizing and retaining his property without 
compensation, acted in breach of its obligations under international law 
and, consequently, in a manner requiring the payment of reparation, and 
asked for payment by Guatemala, under various headings, of a sum per- 
haps running into ten million Swiss franes. 


536 
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Guatemala had raised three pleas in bar, which, in the final submission, 
stated in substance : 


May it please the Court, as to admissibility, to declare that the claim 
of Liechtenstein is inadmissible 

(1) on the ground of the absence of any prior diplomatic negotia- 

tions ; 

(2) (a) on the ground that Nottebohm has not properly acquired 
Liechtenstein nationality in accordance with the law of Liechtenstein ; 

(2) (b) on the ground that naturalization was not granted to Notte- 
bohm in accordance with the generally recognized principles in regard 
to nationality ; 

(2) (e) in any ease, on the ground that Nottebohm appears to have 
solicited Liechtenstein nationality fraudulently, that is to say, with the 
sole object of acquiring the status of a neutral national before returning 
to Guatemala and without any genuine intention to establish a durable 
link, excluding German nationality, between the Principality and him- 
self. 

(3) on the ground of the non-exhaustion by Nottebohm of the local 
remedies. 


As to the merits, Guatemala asked the Court to hold that no violation 
af international law had been shown to have been committed in regard 
to Nottebohm, either in respect of his property or his person; more 
especially, in regard to the liquidation of his property, to declare that 
Guatemala was not obliged to regard the naturalization by Liechtenstein 
as binding upon her or as a bar to his treatment as an enemy national in 
the circumstances of the case. 

Liechtenstein, In its Reply and Final Submission, asked the Court to 
veject Guatemala’s pleas in bar and to declare that the naturalization of 
Nottebohm was granted in accordance with the municipal law of Liechten- 
stein, and was not contrary to international law. As to the merits, 
Liechtenstein, in its Final Submission, asked the Court to adjourn the 
oral proceedings for not less than three months. 

The Court, considering only the admissibility of the claims before it, 
decided, by a majority of eleven to three, that Liechtenstein was not en- 
titled to extend its protection vis-à-vis Guatemala, and declared, therefore, 
the claim to be inadmissible a limine. 

The Notlebohm Judgment (Second Phase) of April 6, 1955,? has 
already provoked a vast literature? Much of this literature is highly 

1 [1955] I.C.J. Rep. 4; digested in 49 A.J.LL. 396 (1955). 

? See I. Seidl-Hohenveldern, ‘‘Der Fall Nottebohm,’’ Recht der Internationalen Wirt- 
schaft, July 5, 1955, pp. 147-149; A. Migliazza, in 7 Comunicazioni o Studi 582-594 
(Milan, 1955); Erwin H. Loewenfeld, ‘‘Der Fall Nottebohm,’’ 5 Archiv des Völker- 
rechts 387-410 (1956); Jack H. Glazer, ‘‘ Affaire Nottebohm—aA Critique,’’ 44 George- 
town Law J. 318-323 (1955-56); J. Mervyn Jones, ‘‘The Nottebohm Case,’’ 5 Int. 
and Comp. Law Q. 230-246 (London, 1956); unsigned note in 31 N, Y. U. Law Rev. 
1135-1139 (1956); A. N. Makarov, ‘‘Das Urteil des Internationalen Gerichtshofes im 
Fall Nottebohm,’’ 16 Zeitschrift fiir auslandisches öffentliches Recht und Vé6lkerrec!:t 
407-426 (1956); idem, ‘‘Consideraciones sobre el derecho de la proteccién diplo- 


538 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


critical of the judgment, particularly the studies by Glazer, Jones, Löwen- 
feld, Makarov, Seidl-Hohenveldern and Verzijl. These critical attacks fol- 
low the sharp critique of the judgment by the three dissenting judges.® 
Criticism of this Judgment can also be found in recent treatises on inter- 
national law,* and has inspired a whole book.” On the other hand, the 
study by Mme. Bastid, daughter of Judge Basdevant, is extremely favor- 
able to the judgment. Favorable voices, particularly American and 
Italian, have also been heard in recent years. Some of these statements 
are made without going into any analysis, others on the basis of doubtful 
reasoning.” A very favorable opinion on the judgment has recently 
been voiced by Professor Jessup.2 It is highly to be regretted that Judge 
Lauterpacht, im his recent brilliant book on the Court,® could not treat the 





matica,’? 8 Revista Española de Derecho Internacional 519-524 (1955); Paul de 
Visscher, ‘‘L’Affaire Nottebohm,’’ 60 Revue Générale de Droit International Public 288- 
266 (1956); Suzanne Bastid, ‘‘L’Affaire Nottebohm devant la Cour Internationale de 
Justice,’’? 45 Revue Critique de Droit International Privé 607-633 (1956); J. H. W. 
Verzijl, in 3 Nederlands Tijdskrift voor Internationaal Recht 33 ff. (1956); Maury, 
“*L,’Arrét Nottebohm et la Condition de la Nationalité Effective,’’? 23 Zeitschrift fiir 
auslindisches und internationales Privatrecht 515 ff. (1958); Mariano Aguilar Navarro, 
‘*Reglementacién internacional del Derecho de Nacionalidad,’’ 10 Revista Española 
de Derecho Internacional 333-372 (1957). These writings will further be quoted only 
with the names of their authors. See also Hans Goldschmidt in 1960 Fordham Law 
Rev. 689 ff, 

3 Judges Klaestad and Read, and 4d Hoc Judge Guggenheim. The majority of the 
Court was composed of: Judge Hackworth, President; Judge Badawi, Vice President; 
Judges Basdevant, Zoričić, Hsu Mo, Armand-Ugon, Kojevnikov, Sir Muhammad 
Zafrulla Khan, Moreno Quintana, Córdova; 4d Hoc Judge M. Garcia Bauer. 

4 See the critical remarks in 1 Georg Dahm, Völkerrecht 446, note 1, 447, note 6, 458, 
459, note 13 (1958); Verdross-Zemanek, Vélkerrecht 237, note 3 (4th ed., 1959); A. P. 
Sereni, 2 Diritto Internazionale 691 ff. (1958), states correctly that there must be 
‘some link,’’ but it cannot be said in general terms what the criteria of this link 
must be which justify the grant of nationality for international purposes; he adds that 
‘even the most tenuous links are sufficient to justify the grant of nationality to one 
who voluntarily applies for it.’’ 

5 H. F. Van Panhuys, The Role of Nationality in International Law (1959). 

6G. Battaglini, La Protezione Diplomatica delle Società 216-217 (1957). Professor 
MeDougal, in 4 South Dakota Law Rev. 45-46 (1959), quotes the Nottebohm Judgment 
as ‘‘sufficiently dramatic’? and seemingly with approval, but does not go into any 
analysis. But now, apropos his violent attack on the link theory with regard to the 
nationality of ships, he also has his doubts about the Nottebohm Judgment; see 54 
A.J IL. 86-40 (1960). Z. R. Rode, ‘‘Dual Nationality and the Doctrine of Dominant 
Nationality,’’? 53 A.J.I.L. 139-149 (1959), takes no stand with regard to the Nottebohm 
Judgment, but only quotes, for the purposes of his study, the dicta of the Court eon- 
cerning dual nationality. 

7 Mario Giuliano, ‘‘La sudditanza degli individui e il suo rilievo nell’ordinamento 
internazionale,’’ 8 Comunicazioni e Studi 50-54 (1956), accepts the link theory 
as ‘‘autorevole.’’ It is surprising that this sharply critical mind does not see that the 
Nottebohm case has nothing whatsoever to do with the special problem of dual 
nationality, and that there is no basis at all in positive international law for the link 
theory in the case of an individual who, at all times, had only one nationality. 

8 See Philip ©. Jessup, in Proceedings, Second Summer Conference on International 
Law, Cornell Law School, June 23-25, 1958, pp. 48, 49. 

9 Sir Hersch Lauterpacht, The Development of International Law by the International 
Court (1958). The discussions on pp. 13, 15, 349 all refer to the Nottebohm Judgment 
of 1953, with which we are not concerned here. 
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Nottebohin Judgment (Second Phase), since it was rendered after he 
himself had been elected one of the Judges of the Court. 

The judgment remains, therefore, highly controversial. On the other 
hand, all writers, whether they approve or attack the judgment, agree 
that it is of particular interest, of the highest importance and, possibly, 
of the most far-reaching effects. Under these circumstances, it seems 
justified to analyze the judgment once more. Naturally, this writer is 
absolutely in favor of judicial settlement of international confliets and 
has the greatest respect for the two Courts and for their mission, not only 
to decide concrete cases, but also to develop international law. The 
Nottebohm Judgment is entitled to the highest respect. The majority 
with which it has been rendered is impressive; there is also a legal pre- 
sumption in favor of the legal superiority of the majority opinion. But 
dissenting opinions may later become the law, and ‘‘the degree of pre- 
cariousness of the line dividing the content of a decision from the opposite 
is not invariably indicated by the size of the majority by which it was 
rendered.” 1 

It is not intended here to go once more into all the relevant details of 
the practice of states, precedents and literature, insofar as they have al- 
ready been covered in previous writings on this judgment; the statement 
of the issue and references can here suffice; only newer developments, not 
yet covered in the literature, will be treated in more detail. What is 
intended here is to give a complete and comprehensive analysis, consider- 
ing the arguments pro and con; to study the judgment from all its aspects: 
from the point of view of theoretical and methodological problems, to 
study it de lege lata—from the points of view of matters of procedure 
and matters of substance—and to study it de lege ferenda. 

Such analysis is in the sole interest of international justice; for scientific 
criticism takes away nothing from the legally binding force of the judg- 
ment for the parties in this case, and ‘‘the pronouncements of the Court, 
eyen if unanimous or approaching unanimity, are a legitimate object 
of scientific scrutiny.’’ 1? 


THE JUDGMENT (SECOND Puase)—Der LEGE Lata 


A. MATTERS or PROCEDURE 


(1) The Issue of Exhaustivencss of Judicial Reasoning 

Judge Klaestad starts his dissenting opinion * with the statement that 
the judgment deals with only one of the three pleas in bar, and some 
writers criticize this procedure. Common law courts, it is true, have 
often given many reasons, where one reason would have been sufficient, 


10° A dissent in a court of last resort is an appeal to the broadening spirit of the 
law, to the intelligence of a future day where a later decision may possibly correct the 
error into which the dissenting judge believes the court to have been betrayed.’’ 
Charles Evans Hughes, The Supreme Court of the United States 68 (1928). 

11 Lauterpacht, op. cit. 398. 12 Ibid. 62. 

13 [1955] I.C.J. Rep. 28. 
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but in other cases have also restricted themselves to a narrow ground.** 
We fully recognize, with Judge Lauterpacht, the great difference between 
a municipal court with compulsory jurisdiction and private parties and an 
international court with, in the last analysis, its voluntary and therefore 
precarious jurisdiction and sovereign states as parties. That is why Judge 
Lauterpacht ** devotes many pages to showing the necessity of exhaustive 
judicial reasoning and cumulation of rationes decidendt, and gives many 
reasons and examples; but he admits that ‘‘not every argument put for- 
ward by a party requires an answer.’’ Although, therefore, Judge 
Klaestad’s statement is eorrect,’® this is, in our opinion, no ground for 
criticism. The ground chosen by the Court is sufficient for its decision and 
the decision is fully reasoned. 


(2) The Narrow Ground and Narrow Range of the Judgment 


Notwithstanding what has been stated in the first paragraph, it is es- 
sential to keep the narrow ground and range of the judgment fully in 
mind, in order to understand it correctly and to evaluate it, both de lege 
lata and de lege ferenda. It was the Court itself which underlined the 
narrow basis and range of the decision.’* The judgment is, therefore, 
very much cut to this particular case. This fact has made some com- 
mentators raise the question whether the Court was not, however, un- 
consciously, too much under the impact of the fact that Nottebohm had 
been a German national and of the facts of Hitlerite aggression. But 
even the voicing of such doubt must be firmly rejected; for ‘‘judges, like 
Caesar’s wife, should be above suspicion.’’ 18 

Nevertheless, the narrow basis and range of the judgment have several 
consequences: (1) There is the possibility of‘a dangerously wide interpreta- 
tion of the judgment.’® (2) On the other hand, taking the narrowness 
seriously, coupled with the Court’s ‘‘funetional approach,’’ may lead to 
paradoxical consequences. (3) The narrow basis and range of the judg- 
ment make the whole reasoning of the Court rather hybrid, as this reason- 


14 See, e.g., People of State of New York ex rel. Nalvey v. Halvey, 330 U. S. 616, where 
the U. S. Supreme Court stated: ‘‘The narrow ground on which we rest the decision 
makes it unnecessary to consider several other questions argued.’’At the 1959 Neuchâtel 
Session of the Institut de Droit International, during discussion of Art. 15, No. 15 
of the Draft Resolution on Arbitration in Private International Law, an article which 
states that foreign arbitral awards shall not be recognized, ‘‘lorsque la sentence n’a pas 
prononcé sur toutes les conclusions des parties,’’? Lord McNair stated that this point 
could not be accepted by a lawyer of a common law country. 

15 Lauterpacht, op. cit. 37-49. 

16‘*The Court is not therefore called upon to deal with the other pleas in bar put 
forward by Guatemala or the Conclusions of the Parties other than those on which it is 
adjudicating im accordance with the reasons indicated above.’’? [1955] I.C.J. Rep. 26. 

17 €< The present task of the Court is limited to adjudicating upon the admissibility 
of the claim of Liechtenstein in respect of Nottebohm on the basis of such reasons 
as it may itself consider relevant and proper.’’ Ibid. 16; see also p. 17. 

18 Bowen, L., J., in Leeson v. General Council of Medical Education (1889), 43 Ch. 
D. 866, 385. 

19 Ad Hoc Judge Guggenheim, [1955] I.C.J. Rep. 60-61. 
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ing goes and is bound to go much beyond the task of giving adequate 
reasons for this narrow judgment.”° 


(3) The Basic Decision Was Neither Inveked Nor Discussed by the 
Parties 
When the Court limited its task to adjudication upon the admissibility 
of Liechtenstein’s claim vis-à-vis Guatemala, it added that it would 
adjudicate this issue ‘‘on the basis of such reasons as it may itself con- 
sider relevant and proper.” And that it did, on a basis, as Mervyn 
Jones states, ‘‘not even contended for by Guatemala nor discussed by 
Liechtenstein.” ™ Judge Klaestad severely criticizes the solution upon 
these lines: on the ground that it does not conform with the argument and 
evidence submitted by the parties; and he adds that some facts ‘‘show 
how necessary it would have been, in the interest of a proper administra- 
tion of justice, to afford to the Parties an opportunity to argue this 
point before it is decided.” "°? Judge Read’: goes even farther, and 
states that the matter is governed by the principle which the Court ap- 
plied in the Ambatielos Case (Jurisdiction) of July 1, 1952: ‘‘The point 
raised here has not yet been fully argued by the parties and cannot, 
therefore, be decided at this stage.’’ *4 


(4) The Issue of Adjournment 


Guatemala contended that Nottebohm had applied for and obtained 
Liechtenstein nationality fraudulently. As no documentary evidence had 
been given by Guatemala with regard to this allegation in the course of 
the written proceedings, the Agent of Guatemala, after the close of the 
written proceedings and a few days before the oral hearings, submitted 
to the Court a considerable number of new documents. The Agent of 
Liechtenstein objected to the production of these documents. The Court 
decided on February 14, 1955, to permit the production of all these new 
documents, but 


reserved to the Agent of the Government of Liechtenstein the right 
... to avail himself of the opportunity provided for in the sec- 
ond paragraph of Article 48 of the Rules of the Court, after having 
heard the contentions of the Agent of the Government of Guatemala 
based on these documents, and after such lapse of time as the Court 
might, on his request, deem just.*® 


On the basis of these new documents, Guatemala submitted in the oral 
proceedings the new allegations of fraudulent concealment of enemy 
property. Liechtenstein, in its Final Submission as to the merits, re- 
quested the Court ‘‘to adjourn the oral pleadings for not less than three 
months in order that Liechtenstein may obtain and assemble documents in 
support of comments on the new documents produced by Guatemala.” 

But the judgment considered it ‘‘unnecessary to have regard to the 


-0 The points 2 and 3 made in the text have been fully considered by Van Panhuys. 
+1 Loc. cit. 238, 22 [1955] I.C.J. Rep. 30-31. 

-3 Ibid. 38. 2471952] I.C.J. Rep. 45. 

-5 [1955] I.C.J. Rep. 6. 
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documents,’’ and rejected Liechtenstein’s demand for adjournment, also. 
on the technical ground that Liechtenstein, In asking for an adjournment, 
“did so only for the eventuality of the Application being held to be ad- 
missible and not for the purpose of throwing further light upon the 
question of the admissibility of the Application.’’ *¢ 

This procedure was—we believe rightly—severely attacked by Judge 
Klaestad 2? and Ad Hoc Judge Guggenheim,” who strongly felt, in view of 
Article 48, paragraph 2, of the Rules of the Court and the Court’s de- 
cision of February 14, 1955, as well as of Liechtenstein’s demand, that 
adjournment should have been granted by the Court, all the more so, as, 
in Judge Klaestad’s opinion, ‘‘these allegations of fraud now appear to 
constitute the main aspect of the case.” In fact, Ad Hoc Judge Guggen- 
heim opens, and Judge Klaestad begins and ends his dissenting opinion, 
with the statement that the case should have been adjourned. 


(5) The Issue of Joimng the Pleas in Bar with the Merits 


The problem of adjournment is closely connected with the issue of 
joining the pleas in bar with the merits. A plea in bar may be so closely 
connected with the merits that it is impossible to adjudicate the former 
without prejudging the latter. Judge Lauterpacht ** fully discusses the 
problem of joinder of jurisdictional objections to the merits and cites 
many cases in which the Court has ordered such joinder.*° All the con- 
siderations given by the Court for such joinder in earlier cases apply 
eminently to Guatemala’s pleas in bar. Such joinder to the merits was, 
therefore, strongly insisted upon by Judges Klaestad,** and Read,’ and 
Ad Hoc Judge Guggenheim.** 


(6) Granting the Plea in Bar Cuts Off the Decision on the Merits 


Just as the issue of adjournment is closely connected with the issue of 
joining the pleas in bar with the merits, thus both these issues are closely 
related to the obvious consequence of granting the plea in bar, namely, 
of preventing the Court from adjudicating upon the merits of the ease. 
Judge Read forcefully states: 


The allowance of a plea in bar prevents an examination by the Court 
of the issues of law and fact which constitute the merits of the ease. 
It would be unjust to refuse to examine a claim on the merits on the 


26 Ibid. 24-25, 27 Ibid. 32. 

28 Ibid. 65. 29 Lauterpacht, op. cit. 113-115. 

30 It is interesting to see the reasons given by the Court for such joinder: ‘‘when 
the interests of the good administration of justice require it’? (P.C.I.J., Ser. A/B, No. 
75 (1939), p. 56); ‘‘ where the preliminary question at issue appears to be entirely 
bound up with the facts, adduced by the Application, and can only be decided on the 
basis of a full knowledge of these facts, such as can only be obtained from the pro- 
ceedings of the merits’’ (P.C.1.J., Ser. A/B, No. 52 (1933), p. 14). 

81‘*This question of fraud is so closely connected with the merits of the case that 
it cannot be decided apart from them and without any appraisal of the various relevant 
facts which may be disclosed by a consideration of the merits... .’’ [1955] LCJ. 
Rep. 33. 

32 Ibid, 38. 33 Ibid. 65. 
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basis of findings of law or fact which might be reversed if the merits 
were considered and dealt with.** 


And he equally forcefully brings out a second consequence: 


. . . the allowance of the plea in bar would ensure that justice would 
not be done on any plane, national or international. I do not think 
that a plea in bar, which would have such an effect, should be granted, 
unless the grounds on which it is based are beyond doubt.*® 


Ad Hoc Judge Guggenheim emphasizes that a preliminary objection must 

be strictly interpreted and must not prevent justice from being done.*® 
The consequences of the granting of the pleas in bar and thereby cutting 

off adjudication as to the merits, are, indeed, far-reaching in two aspects: 


(a) The real issue in the Nottebohm Case, apart from the complaints of 
arresting, deporting and not re-admitting him—is that of the legality 
under international law of the confiscation of his property, even if he 
had been, which he was not, a German national, t.e., an alien enemy, at the 
critical time. Many writers hold this confiscation of private property as 
a war measure to be illegal?” and, particularly, confiscation by states 
which have made only paper declarations of war. Here was a rare op- 
portunity for the Court to adjudicate authoritatively upon the legality 
under international law of these war confiscations. It deprived itself of 
this opportunity. 

(b) The judgment prevented justice from being done to Nottebohm,** 
making him, for all practical purposes, a stateless person and depriving 
him of the only legal remedy he had.*® 

There are other issues in this case which have procedural aspects, such 
as whether it is allowed to consider the motives, the problem of burden 
of proof, the issues of estoppel and of denial of justice; but they will be 
more conveniently dealt with in considering matters of substance. 


34 Ibid. 34. 

35 Ibid. 35. Mervyn Jones, loc. cit. 234, asks: ‘‘Is it the case that under interna- 
tional law a claim may be rejected a limine by an international tribunal without refer- 
ence to the merits, although the procedural rules concerning the nationality of the claim 
have been complied with?’’ See also Van Panhuys, op. cit. 98. 

36 [1955] I.C.J. Rep. 64. 

37 See, e.g, Philip C. Jessup, 49 AJ.I.L. 57 (1955); Glazer, loc. cit. 321; Seidl- 
Hohenveldern, loc. cit. 149. 

38 See dissenting opinions; unsigned note (cited note 2 above), p. 1139. Glazer states 
that the retroactive effect of the judgment, sixteen years after Nottebohm’s naturaliza- 
tion, six years after he had established his permanent domicile in Liechtenstein, is 
‘fextremely harsh’’ and calls the judgment ‘‘but a hollow triumph of form.’’ Loe. 
cit. 325. 

89 Common law courts are careful not to deprive a plaintiff of his only legal remedy. 
Thus, the application of the doctrine of forum non conveniens ‘‘presupposes at least 
two forums in which the defendant is amenable to process’? (Gulf Oil Corp. v. Gilbert, 
330 U. S. 501, 1947); see also Slater v. Mexican Nat. R. Co. (194 U. S. 120): ‘‘the 
defendant can always be found in Mexico’’; and, e.g., Bramwell, B.: ‘‘so that in all 
cases there will be a remedy’? (Crawley v. Isaaes, 1867, 16 L.T. (N.S.) 529,531). 
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I. NATIONALITY 


(1) Competence of an International Tribunal to Investigate and De- 
cide upon the Nationality of Claims 


It is universally recognized that an international court or tribunal is 
competent to investigate and decide the true nationality of a elaim; this 
is not only its right, but also its duty, as its own jurisdiction depends on 
the true nationality of the claim. Hence also an official document con- 
cerning nationality has, it is true, particular value, constituting prima 
facie evidence, but is rebuttable. That this is the law, is shown by the 
unanimity of the literature and by many international decisions, such as 
the Flutie Cases.*° Invoking the Flutie Cases and the precedents there 
quoted, the United States-Italian Conciliation Commission, established un- 
der the Peace Treaty with Italy of 1947, in a recent case has taken a par- 
ticularly strong stand. The Commission stated: 


Abundant doctrine in international law confirms the power of an 
international court to investigate the existence of the nationality of 
the claimant, even when this is established prima facie by the docu- 
ments issued by the State to which he owes allegiance and in con- 
formity with the legislation of said State... . 

The Commission, in conformity with the case law of international 
tribunals . . . is not bound by the provisions of the national law in 
question, either as regards the manner or as regards the form in which 
proof of nationality must be submitted.* 


That this is so, is fully granted by Ad Hoc Judge Guggenheim, but he 
also states the limitations: 


The plaintiff must therefore prove that nationality has been conferred 
by means of a valid act in accordance with the municipal law of the 
claimant State; and the defendant, if he disputes this, must establish 
the contrary.” 


The burden of proof was, therefore, here on Guatemala. Further, an 
international court ean only ‘‘up to a certain extent’’ ascertain whether 
the nationality exists; the court ‘‘cannot freely examine the application 
and interpretation of municipal law’’; particularly the court cannot de- 
cide with regard to the discretionary power of administrative authorities ;, 
‘“‘it cannot exercise the power of a Court of Appeal with regard to munici- 
pal law’’; in the same sense Judge Klaestad * and Judge Read.** 

Here the issue of an international court’s powers to investigate and 
decide the nationality of claims must be discussed, because of the reasoning 
of the parties and because of Guatemala’s pleas in bar (2aand2b). The 
judgment, it is true, is not based on the exercise of such competence; for, 


40 U., S.-Venezuelan Arbitrations, 1908, Ralston, Venezuelan Arbitrations of 1903, p. 
34. 

41 U, S. ex. rel. Flegenheimer v. Italy, Sept. 20, 1958, excerpted in 53 A.J.I.L. 944— 
958 (1959). 42 [1955] I.C.J. Rep. 50 ff. 

43 Ibid. 28-29. 44 Ibid. 35-37. 
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without deciding the validity of Nottebohm’s nationality, it takes it for 
granted. 


(2) Nationality in International Law * 


To create a theoretical framework for the evaluation of the judgment, 
it seems necessary to give a brief exposé on nationality in international 
law. Our international law came historically into being by the decen- 
tralization of the medieval European communitas Christiana into a plural- 
ity of sovereign states. International law and sovereignty developed. 
therefore, uno actu. Sovereignty, a basic concept of present international 
law, as a legal concept, is a bundle of competences conferred by interna- 
tional law. Any a priori or unlimited political concept of sovereignty 
must, with inescapable logic, lead to the non-existence of international law 
as law. Sovereignty is, therefore, essentially a relative notion; its content 
depends on the stage of development of international law. In order to 
guarantee a somewhat peaceful living together of a plurality of sovereign 
states, International law, as its first task, had to delimit the competences 
of the legal order of the sovereign states as to space, as to persons, as to 
matters and as to time. 

As the sovereign states and the international community are primarily 
territorial communities today, international law delimited the competences 
between sovereign states as to space by direct rules of international law, 
rules of content. But international law delimited the personal competence 
of sovereign states only indirectly, by rules of competence, giving to the 
sovereign states, and only to them,“ the competence to regulate the 
acquisition and loss of their nationality in principle through their munici- 
pal legislation, as they think fit. This is positive international law, recog- 
nized by the Hague Codification Conference of 1930, by the Harvard Re- 
search in International Law, by international courts and tribunals, by 
the literature. ‘‘In the present state of international law,’’—this phrase 
is revealing—stated the Permanent Court of International Justice, ‘‘ques- 
tions of nationality are, in principle, within the reserved domain’’; *’ 


45 See H. W. Briggs, The Law of Nations 452-524 (2nd ed., 1952); A. Verdross and 
K. Zemanek, Völkerrecht 234-247 (4th ed., 1959); 1 Dahm, Völkerrecht 444—495 
(1958); Rundstein, 16 Zeitschrift fiir Vélkerrecht 14 ff.; Naujoks, 6 Temple Law 
Quarterly 451 (1932), 7 ibid. 176 (1953); Makarov, Allgemeine Lehren der Staats- 
angehorigkeit (1947). 

48 This writer developed these ideas thirty-two years ago in his study, ‘‘Zum Problem 
der doppelten Staatsangehérigkeit,’’ 2 Zeitschrift fiir Sstrecht 401-437 (1928). These 
ideas are today to a wide extent recognized by the literature; they are strongly empha- 
sized by Van Panhuys, op. cit. 149 ff. See also Josef L. Kunz, ‘‘La Teoria General 
del Derecho Internacional,’’?’ Academia Interamericana de Derecho Comparado e Inter- 
nacional, Cursos Monográficos, Vol. II, 1952, pp. 327-444. 

47 Not necessarily to the protecting state as regards the protected state, P.C.IJ.. 
Ser, B. No. 4 (1923); nor to the Mandatory Power with regard to the inhabitants 
of a territory under mandate, League of Nations Council, 1923, Official Journal, 1923. 
p. 604. 

$8 Draft on the Law of Nationality, 23 A.J.LL. Spec. Supp. (1929). 

49 P.C. J., Ser. B, No. 4 (1923). 
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Article 1 of the Hague Convention on the Conflict of Nationality Laws 
of April 12, 1980, states: ‘‘It is for each State to determine under its own 
law who are its nationals.’’ 5° 

Furthermore, it is necessary to distinguish clearly between ‘‘nationality’’ 
and ‘‘citizenship.’’ Nationality is a concept of international law, citizen- 
ship a concept of municipal law. International law is only concerned 
with nationality, the ‘‘belonging of a person to a state.’’ As the quoted 
Article 1 correctly states, sovereign states are given the competence to de- 
termine who are their ‘‘nationals,’? not merely their citizens. The 
Nottebohm Case turns on his nationality, not his Liechtenstein citizenship. 

This determination of nationality belongs to the ‘domaine réservé”? 
of the sovereign states; but what belongs to this exclusive jurisdiction is, 
as the Permanent Court of International Justice in 1923 correctly stated, 
‘‘an essentially relative question; it depends upon the development of inter- 
national relations.” There are no matters at all which ‘‘by nature” belong 
to this reserved domain, which ‘‘can’’ only be regulated by municipal law. 
And this right of the sovereign states is, as the Court in 1923 also correctly 
stated, a competence given to them by international law. But it is in- 
correct, as the Court in 1928 did, to speak of matters of reserved domain 
as ‘‘matters not regulated by international law.’’ They are regulated 
by international law through this attribution of competence to the sovereign 
states; if a federal constitution attributes to the states of the union the 
exclusive competence to legislate upon matters of the law of domestic rela- 
tions, it cannot be said that this matter is not regulated by federal law. 
Because of the ‘‘compétence de la compétence” in favor of international 
law, the latter may regulate problems of nationality directly by rules of 
international law, rules of content, as is often done by peace treaties, 
treaties of cession, the minorities treaties concluded at the end of the first 
World War. States may conclude treaties on problems of nationality 
bilaterally or multilaterally. 

International law gives to sovereign states the competence to determine 
by municipal law who are their nationals only in principle. They have 
a wide discretionary competence, but their competence is not unlimited; 
it is, indeed, in a wide and somewhat vague way, limited by general inter- 
national law. The states may choose between many and different con- 
nections for granting their nationality; all these often conflicting prin- 
ciples, such as jus sols and jus sanguinis, may be legally applied by differ- 
ent states. It is evident that no clear repartition of human beings between 
the different states can result; hence, International law recognizes multiple 
nationality as well as statelessness. 

But all these various principles, however different, have one thing in 
common: there is between the state granting its nationality and the person 
to which it is granted, some connection which present-day international 
law considers sufficient. In this sense, we may speak of a wide ‘‘link’’ 
necessity, as pertaining to the international law actually in force. 

Hence, if a state confers its nationality on a person, in consequence 


50179 L. N. T. S. 89; 24 AJWLL. Supp. 192 (1980). 
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of the competence given to it by international law and within this widest 
limitation established by general international law, it executes not only 
an act of municipal law, but it executes an international competence given 
to it. That is why ‘‘this law shall be recognized by other states’’; that 
is why ‘‘any question as to whether a person possesses the nationality of 
a particular state shall be determined in accordance with the law of that 
state.” 5t If, on the other hand, a state confers its nationality in disregard 
of this broad limitation, it acts in violation of international law by con- 
ferring it, e.g., on a person who has no connection at all with this state or 
a connection which, under present-day international law is not recognized 
as sufficient, such as mere acquisition of real estate in a country or com- 
pulsory naturalization. In such a case, foreign states not only need not 
recognize the nationality thus conferred, but may protest against the 
statute, demand its abolition regardless of damage suffered, and not merely 
refuse to recognize it in connection with diplomatic protection. 

General international law may contain other rules limiting the validity 
of the grant of nationality; but such norms seem to have developed only 
with regard to fraud and with regard to the still controversial concept of 
abuse of rights (abus de droit). 


(3) The Issue of Estoppel and the “Functional Approach”? 


Was not Guatemala estopped by her own acts from denying that she had 
recognized Nottebohm’s Liechtenstein nationality? The judgment itself 
enumerates all these acts: granting a visa of Guatemala to Nottebohm’s 
Liechtenstein passport; registering him in Guatemala in the Register of 
Aliens as a Liechtenstein national, changing his identity document in 
the same sense; issuance of a certificate to the same effect by the Civil 
Registry of Guatemala." But the Court reasoned that ‘‘no proof has 
been adduced that Guatemala had recognized the title to the exercise of 
protection relied upon by Liechtenstein as being derived from the naturali- 
zation it granted to Nottebohm.’’ A number of writers state that a ease 
of estoppel could have been made, but that the judgment rejected the 
estoppel. That analysis is incorrect. Van Panhuys is right when he 
says that ‘‘even the principle of estoppel was applied in a functional 
way,’ 5 for the Court held that these acts of recognition by Guatemala 
refer only to ‘‘control of aliens,’’ and not to diplomatic protection. 

This ‘‘functional approach’’—so dear to the American ‘‘Realist School’’ 
—applied throughout the judgment, has far-reaching consequences. The 
first is the tearing apart of the ‘‘recognition by other states,” 54 for all 
purposes of which Article 1 of the 1980 Hague Convention speaks. Sec- 
ond, this ‘‘functional approach” has the paradoxical consequence that 
Guatemala is, perhaps, estopped from denying Nottebohm’s Liechtenstein 
nationality for all other purposes except diplomatie protection. Here 


51 Hague Convention, 1930, Arts. 1, 2; Stoeck v. Publie Trustee, [1921] 2 Ch. 67. 

52 [1955] I.C.J. Rep. 17-20. 53 Op. cit. 66. 

54 Clive Parry, ‘‘The Duty to Recognize Foreign Nationality Laws’? (Makarov 
Festgabe, 1958, Vol. I, pp. 887-368), deals with a different problem, namely, the recog- 
nition of foreign nationality laws by a state in shaping its own law of nationality. 


nal 
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Judge Read’s argumentation comes iun. Nottebohm’s admission as a 
Liechtenstein national brought into play the obligations which general 
international law prescribes as to the treatment of resident aliens. 
Guatemala contended that Nottebohm, who had been admitted to Guate- 
mala as a Liechtenstein national, had, with regard to his person and with 
regard to the confiscation of his property, not been treated in violation 
of international law. But the treatment by Guatemala made Judge Read 
declare: “I am bound, in such circumstances, to proceed on the assumption 
that Liechtenstein might be entitled to a finding of denial of justice, if the 
ease should be considered on the merits.’ Hence Guatemala will be 
estopped from denying Nottebohm’s Liechtenstein nationality for all pur- 
poses, yet, as she is not estopped, as far as diplomatie protection is con- 
cerned, Nottebohm is deprived of the only legal remedy he had. 


(4) Was Liechtenstein Nationality Granted to Nottebohm in Accordance 
with Liechtenstein Law? 


That it was not, was Guatemala’s plea in bar (2 a) as a ground for the 
inadmissibility of the Application. The judgment merely briefly states 
that Liechtenstein produced a certificate of naturalization, and gives the 
circumstances under which naturalization was granted to Nottebohm 
under the Liechtenstein Nationality Law of January 4, 1934.58 Guatemala 
had attacked the validity of the naturalization, particularly with regard 
to two points. 

One point made was that Nottebohm had not lost his German nationality. 
The answer to this allegation is: (a) Nottebohm did lose his German 
nationality automatically under the German Nationality Law of July 22, 
1913, Article 25. A certificate of the Senate of Hamburg of June 15, 
1954, was produced attesting the loss of German nationality by Nottebohm 
in consequence of his naturalization by Liechtenstein. Under Article 2 
of the Hague Convention of 1930, the question whether a person possesses 
German nationality must be determined in accordance with German law. 
(b) Guatemala was unable to prove its allegation, and the burden of 
proof was on the defendant.” (e) Under international law, the validity 
of a naturalization does not depend on the loss of earlier nationality. 

Guatemala’s other point was that the Liechtenstein law demands that 
- the ‘‘applicant must have ordinarily resided in the territory of Liechten- 
stein for at least three years’’; but, under the same law, ‘‘the applicant 
can be exempted from this requirement by way of exception.” The grant of 
this exception is, under Liechtenstein law, by discretionary decision of the 
Reigning Prince, a decision which cannot be reviewed by the State Court 
of Liechtenstein. The Reigning Prince had granted the exemption. There 
cannot be the slightest doubt that, as far as Liechtenstein law is concerned, 
Nottebohm had been a Liechtenstein national since 1939, and Guatemala’s 
contention to the contrary ‘‘fails through lack of evidence to support it.’’ 53 


55 [1955] I.C.J. Rep. 46-48. 58 Ibid. 15-16. 
57 Mavrommatis Case, P.C.LJ., Ser. A, No. 5, p. 30. 
58 Judge Read, [1955] I.C.J. Rep. 36. 
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(5) Was Liechtenstein Nationality Granted to Nottebohm in Accordance 
with International Law? 


That it was not, was Guatemala’s plea in bar (2 b) as a ground for the 
inadmissibility of the application. Both parties agreed that, under Articles 
1 and 2 of the Hague Convention of 1930, it is for each state to determine 
under its own law who are its nationals, and that this law shall be recog- 
nized by other states ‘‘in so far as it is consistent with international conven- 
tions, international custom, and the principles of law generally recognized 
with regard to nationality.’’ This agreement on Article 2 resolves noth- 
ing; neither does its invocation by the Court, as this article is in abstract 
terms and contains no criteria; it had been controversial in the literature. 
There were, of course, no treaties between Liechtenstein and Guatemala. 
Guatemala conceded that ‘‘there is no system of customary rules nor 
any rigid principles by which States are bound’’; only rules concerning 
fraud and abuse of rights exist.*® 

(a) The issue of abuse of right (abus de droit).—This issue is still 
controversial.© It is not necessary to investigate it further because it is 
recognized that 


The doctrine . . . cannot be invoked by one State against another 
unless the State which is admittedly exercising its rights under inter- 
national law causes damage to the State invoking the doctrine. 

... It is sufficient to point out that Liechtenstein caused no damage 
to Guatemala, .. .% 


(b) The issue of frand—_The issue of fraud was brought up by Guate- 
mala in different ways. It was said that Liechtenstein had acted fraudu- 
lently in granting its nationality to Nottebohm. But, as Judge Klaestad 
stated, the burden of proof was on Guatemala and ‘‘no evidence has been 
given in support of such contention.’’ No damage was caused to Liechten- 
stein ; finally, Guatemala was not at war with Germany. 

It was further contended that Nottebohm did not act in good faith, but 
fraudulently, in applying for and im obtaining the certificate of naturaliza- 
tion. Here again no proof was given by Guatemala. It was said that 
his motive was not to dissociate himself from Germany, but solely ‘‘to 
escape from the consequences of his German nationality under the shield 
of a neutral nationality.” But, as the dissenting opinions and many 
writers state, this contention is untenable for many reasons. First, the 
burden of proof was on Guatemala and no such proof was given. Second, 
it is hardly admissible for the Court to consider the motives of Nottebohm 
and it is extremely difficult to prove them. Third, he did lose his German 
nationality. Fourth, it is of the greatest importance to insist upon the 
fact that Guatemala in October, 1989, was not at war with Germany. 
This was the time of the First Consultative Meeting of the Foreign Min- 
isters of the American Republics at Panama, where a declaration of Pan 
American neutrality was adopted, a ‘‘Pan American Neutrality Zone’’ 

59 Ibid. 40. 


60 See Mervyn Jones, loc. cit. 237; Lauterpacht, op. cit. 162; Van Panhuys, op. cit. 
164. 61 Judge Read, [1955] I.C.J. Rep. 37-88, 
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was established, and the Inter-American Neutrality Committee was set up. 
Fifth, even if Nottebohm had changed his nationality for the purpose of 
becoming the national of a neutral state, there existed no rule of municipal 
or international law rendering his naturalization invalid for that reason 
only. 

Finally, Guatemala charged later that Nottebohm’s case was a ‘cloaking 
case,’’ to use such naturalization as a cloak for the property of enemy 
nationals in Guatemala. But, as has been stated before, these allegations 
were not proved and could be considered only by granting an adjournment 
and joining the pleas in bar to the merits. 


(6) The Judgment’s Dualistic Conception of International Law 


As the case stood, it must be said that Nottebohm certainly did acquire 
Liechtenstein nationality, and did so validly, both under Liechtenstein and 
international law. Nor did the judgment adopt the allegations of Guate- 
mala’s pleas in bar (2 a and 2 b), although it is unfortunate that the 
Court twice,” rather one-sidedly, refers to allegations concerning fraud, 
which had not been proved by Guatemala. The judgment does not adjudi- 
cate upon the validity of the acquisition of Liechtenstein nationality by 
Nottebohm.** 

The judgment approaches the issue of nationality in an orthodox way: 


It is for Liechtenstein, as it is for every sovereign State, to settle by 
its own legislation the rules relating to acquisition of its nationality. 
... It is not necessary to determine whether international law im- 
poses any limitations on its freedom of decision in this domain. Fur- 
thermore, nationality has its most immediate, its most far-reaching 
and, for most people, its only effects within the legal system of the 
State conferring it. Nationality serves above all to determine that the 
person upon whom it is conferred enjoys the rights and is bound by 
the obligations which the law of the State in question grants to or 
imposes on its nationals. This is implied in the wider concept that 
nationality is within the domestic jurisdiction of the State. 

To exercise protection, to apply to the Court, is to place oneself 
on the plane of international law. ... 

The naturalization of Nottebohm was an act performed by Liechten- 
stein in the exercise of its domestic jurisdiction. The question to be 
decided is whether that act has the international effect here under 
consideration.® 


These dicta cannot be accepted. First, there is an obvious confusion 
between nationality, a concept relevant in international law, and citizen- 
ship. The question here turns on Nottebohm’s nationality, not on his 
Liechtenstein citizenship. 

Second, it is highly to be regretted that this judgment of the highest 
international court reveals an extreme dualistic conception of international 


62 Judge Klaestad, ibid. 32-33; Ad Hee Judge Guggenheim, ibid. 58, 64-65. 

63 Ibid. 25, 26. 

64 Ibid. 20. ‘‘The present Judgment does not decide the question, in dispute between 
the Parties, whether the naturalization granted to Mr. Nottebohm was valid or invalid 
either under the national law of Liechtenstein or under international law.’’ Judge 
Klaestad, ibid. 30. 65 Ibid. 20-21. 
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law, a conception which is theoretically untenable and apt to lead to the 
denial of international law as law. The judgment, in typically extreme 
dualistic fashion, makes a complete separation between municipal and in- 
ternational law. It creates the impression that a sovereign state, in grant- 
ing its nationality and in making its nationality law, acts on a purely 
domestic level and by its own authority, and that a state’s ‘‘reserved 
domain’’ has nothing to do with international law. This exclusive juris- 
diction is, as the Permanent Court of International Justice correctly 
stated, given to the state by international law. The states, having the at- 
tribution of competence given to them by international law, a competence 
authorizing them to confer their nationality, not only their citizenship, 
perform an international act. That is why third states have to recognize 
this nationality; that is why third states have to determine the nationality 
of a person under the law of the state in question. But this competence 
granted to the states is not unlimited, but limited by what we have called 
the link theory in the widest sense. If, on the other hand, states enact 
a nationality law or confer nationality in violation of this widest limitation 
set by international law, they commit an international delinquency. 


(7) The Specific Link Theory 


While recognizing indirectly the validity of Nottebohm’s Liechtenstein 
nationality, the judgment creates the specific link theory ex novo. This 
theory can be stated in the judgment’s own words: 


. nationality is a legal bond having as its basis a social fact of 
attachment, a genume connection of existence, interests and sentiments, 
together with the existence of reciprocal rights and duties. It may 
be said to constitute the juridical expression of the fact that the indi- 
vidual upon whom it is conferred, either directly by the law or as the 
result of an act of the authorities, is in fact more closely connected 
with the population of the State conferring nationality than with that 
of any other State . . . it constitutes a translation into juridical terms 
of the individual’s connection with the State which has made him its 
national.® 


And the Court states apodictically : ‘‘this is the character which nationality 
must present.’’ 83 


(S$) Critique of the Specific Link Theory 

It is, of course, true that the judgment does not create the specife link 
theory as a precondition for the validity of a nationality, but, always 
using the ‘‘funectional approach,” only as a sufficient title for Liechten- 
stein’s right to exercise diplomatie protection with regard to Nottebohm, 
and even so only with regard to diplomatie protection exercised by an 
application to the International Court of Justice, and only vis-a-vis 
Guatemala. The Court had to consider the case of the acquisition of 
nationality by way of naturalization. But, in spite of the narrow basis 
and the narrow range of the judgment, it referred to all kinds of acquisition 


66 Mario Giuliano, a dualist, speaks, therefore, of a ‘‘mera libertà di fatto.’’ 
67 [1955] I.C.J. Rep. 23. 68 Ibid. 24. 
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of nationality. That can be seen by the Court’s mentioning the different 
principles, basic for the grant of nationality and necessary by the diversity 
of ethnographic conditions. The Judgment declared that 


a State cannot claim that the rules it has thus laid down are entitled 
to recognition by another State unless it has acted in conformity with 
this general aim of making the legal bond of nationality accord with 
the individual’s genuine connection with the State." 


That the genuine link is thus a functional precondition for all types of 
grant of nationality is further affirmed by the Court’s dictum, speaking 
of nationality ‘‘eonferred, either directly by the law or as the result of 
an act of the authorities.’’ 

(a) We have noted before that this basic decision was neither claimed, 
nor discussed by the parties. The ‘‘genuine link” theory was only in- 
directly discussed on behalf of Guatemala in connection with the argument 
of abuse of right. Here Professor Henri Rolin (Belgium), Counsel for 
Guatemala, the brilliant international advocate, who may be said to have 
won. by his pleadings the Anglo-Iranian Case for Iran, developed this theory 
with his’ usual skill and subtlety. But it is not in this sense that the 
Court adopted it. 

(b) Whether the genuine link theory would be desirable de lege ferenda, 
has, of course, no importance in evaluating the judgment de lege lata. 
The Court stated correctly, as it was bound to do, that ‘‘It must decide 
this question on the basis of international law.’’*° Did it do so? With 
regard to this problem, the statement of Judge Read is pertinent: 


. . . I do not question the desirability of establishing some limitation 
on the wide discretionary power possessed by sovereign States: the 
right, under international law, to determine . . . who are their own 
nationals and to protect such nationals. 

Nevertheless, I am bound, by Article 38 of the Statute, to apply 
international law as it is—positive law—and not international law as 
it might be if a Codification Conference succeeded in establishing new 
rules limiting the conferring of nationality by sovereign States. . . .™ 


Under Article 38 of the Statute the Court is under a duty ‘‘to decide 
in accordance with international law,” t.e, in accordance with interna- 
tional conventions, international customary law, or, as a source, if there 
are no conventions and customary law, the general principles of law recog- 
nized by civilized nations; and, finally, as a mere subsidiary means for the 
determination of rules of international law, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations. 
This wording constitutes a compromise between civil law and common law 
jurists. 

(c) True, the ‘‘genuine link”? theory was not invented by the Court. 
But the Court was unable to quote treaties or to show any general prin- 
ciples of law. There are writers (like Redslob), who have defended this 


69 Ibid. 23. 70 Ibid. 17. 
71 [bid. 39. 
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theory; but the sharp attack to which the Nottebohm Judgment has been 
subjected by many writers of different nations proves convincingly that this 
theory by no means constitutes the communis doctorum opinio. The 
Court, like Guatemala, was unable to quote a single judicial precedent 
in favor of the genuine link theory as constituting positive international 
law. It is certainly true that the genuine link theory finds expression 
in the practice of a number of states, such as the United States and many 
others.”* It is perfectly true that many nationality laws demand previous 
domicile for granting nationality by way of naturalization. But it is one- 
sided if the Court states that ‘‘The Liechtenstein Law of January 4th, 
1934, is a good example’’ of the genuine link theory." Liechtenstein and 
Guatemala had agreed that dispensations from the requirements of pre- 
vious domicile are frequent. As Mervyn Jones states,’* Guatemala’s own 
nationality law exempts from the condition of five-years’ residence 
‘‘Spaniards and Ibero-Americans without defining them.’’ The Court 
could, therefore, have stated equally well that Guatemala’s own nationality 
law is a good example of the dispensation from the requirement of previous 
domicile. There are states which allow naturalization, ‘‘as an exceptional 
measure’’ without any connection." There are, finally, states granting 
naturalization without any condition; none of these laws has been at- 
tacked as being in violation of international law. Certainly, compulsory 
naturalization is internationally illegal; there must be, as Sereni states, a 
minimum link; but ‘‘even the most tenuous links are sufficient to justify 
the grant of nationality to one who voluntarily applies for it’’;"? or, as 
Van Panhuys formulates it, ‘‘the voluntary application by the applicant 
and the willingness of the state to grant its nationality constitute the 
minimum link which general international law demands.’’7* The practice 
of states proves the statement by Judge Klaestad that ‘‘international law 
does not, however, require previous residence in the country as a condition 
for naturalization, nor does it presuppose a subsequent residence there.’’ 79 

The Court has not been able to prove a rule of customary general inter- 
national law establishing the condition of a genuine link for other forms 
of acquisition of nationality. It is clear that the acquisition of nationality 
jure soli may be wholly fortuitous, and a child may have no specifie link 
at all with the country in which it has been born. On the other hand, a 
person may be a national of a state jure sanguinis without having the 
slightest genuine link with that country. Both types of situations are 

72 Bee U.N. Legislative Series: Laws Concerning Nationality, U.N. St./Leg./Ser. 
B 4, and Add. 1 and 2 (Sales No. 1954 V1), 1954, as well as Supplement, St./Leg./ 
Ser. B 9 (Sales No. 59,3). We find, e.g. the following Cambodian Statute of 1954, 
Art. 21: ‘‘La nationalité cambodgienne est la lien à la fois spirituel et politique 
qui unit une personne physique ou morale A ]’Etat cambodgien.’? 

73 [1955] LC.J. Rep. 22. 74 Loc. cit. 236. 

75 Ibid., note 12. 

76‘* A gpecial nationality law exists in the Soviet Union in enabling aliens, whatever 
their nationality or race, to acquire Soviet Union citizenship. No special conditions 
have to be fulfilled for that purpose.’’ Kojevnikov, in 1952 Yearbook of the Inter- 
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very frequent and never have been regarded illegal by the practice of 
states. In this sense Judge Read remarks: 


In the case of many countries such as China, France, the United 
Kingdom and the Netherlands, the non-resident citizens form an im- 
portant part of the body politie and are numbered in their hundreds 
of thousands or millions. Many of these non-resident citizens have 
never been within the confines of the home State.®° 


Ad Hoc Judge Guggenheim states: 


International law does not, for example, in any way prohibit a State 
from claiming as its nationals, at the moment of their birth, the de- 
scendants of its nationals who have been resident abroad for centuries 
and whose only link with the State which grants its nationality is to 
be found in descent, without the requirement of any other element 
connecting them with that State... 8 


The Court has, therefore, been unable to quote precedents or to show 
a rule of customary general international law in favor of the requirement 
of a genuine link, particularly if we take into consideration the very 
stringent conditions which the Court laid down in the Asylum Case for 
the coming into existence of a rule of customary international law.® 

(d) It is highly interesting to note—a circumstance not mentioned in 
the judgment—that five years prior to the Nottebohm Judgment, when 
Nottebohm brought an action against the United States for reparation as 
the result of the seizure of his property as that of an alien enemy, the 
action was settled out of court in favor of Nottebohm; it was recognized 
by the United States that ‘‘the evidence showed the party ... as non- 
enemy.’’ 83 

(e) There is another critique, valid also de lege ferenda. The Court 
itself states that previous or subsequent domicile in the country of naturali- 
zation is, by no means, the only proof of a genuine link: 


Different factors are taken into consideration, and their importance 
will vary from one case to the next: the habitual residence of the 
individual concerned is an important factor, but there are other 
factors such as the centre of his interests, his family ties, his participa- 
tion in public life, attachment shown by him for a given country and 
inculeated in his children, etc.*+ 


Thus, the new rule created by the Court replaces the objective criteria 
of nationality with vague and subjective criteria, a replacement that is 
bound to lead to uncertainty. Judge Read makes a strong attack: 


. . . When one considers the occasions for invoking [nationality] .. . 
it becomes evident that certainty is essential. There must be objective 
tests, readily established, for the existence and recognition of the 


80 Ibid. 44. 

81 Ibid. 56. See also Mervyn Jones, loc. cit. 239-240. 

82 This point is made by Judge Kiaestad. [1955] I.C.J. Rep. 30. 
83 See the detailed statement in Glazer, loc. cit. 323. 

84 [1955] I.C.J. Rep. 22. . 


1960] THE NOTTEBOHM JUDGMENT 555 


status. That is why the practice of States has steadfastly rejected 
vague and subjective tests . . . sincerity, fidelity, durability, lack of 
substantial connection. .. .* 


In the same sense Ad Hoe Judge Guggenheim attacks the replacement 
of objective by subjective considerations, poinis to the fact that the new 
rule is in no way in accordance with present practice and warns of the 
danger that such vague principles would open the door to arbitrary de- 
cisions.*6 

(f) As the Court, by its own authority, established the new rule of the 
‘genuine link,’’ it measured the facts of the case as against this new rule 
and tried to show that the conditions of this new rule are not fulfilled. 
The Court asked ‘‘whether the factual connection between Nottebohm and 
Liechtenstein in the period preceding, contemporaneous with and following 
his naturalization appears to be sufficiently close, so preponderant in rela- 
tion to any connection which may have existed between him and any other 
State, that it is possible to regard the nationality conferred upon him as 
real and effective, as the exact juridical expression of a social fact.’’ Let 
us repeat that nothing in positive international law authorized this ques- 
tion. The Court then goes on to say that Nottebohm had no settled 
abode m Liechtenstein, no interests exercised or to be exercised there, 
no intention to transfer all or some of his interests and business activities 
there; that the naturalization was lacking in the genuineness requisite to 
an act of such importance.®? All these statements are legally irrelevant, 
because they do not refer to conditions established by positive international 
law. 

But there are also one-sided statements in the judgment, based on 
motives, or referring to allegations by Guatemala, which she has failea 
to prove. Thus the Court states that he had always retained his connec- 
tions with members of his family who had remained in Germany, and 
always had business connections with that country. Quite correct; but 
is there here anything illegal under municipal or international law? And 
when the Court continues that ‘‘there is nothing to indicate that the ap- 
plication for naturalization .. . was motivated by any desire to dissoci- 
ate himself from the Government of his country,’’ we are amazed; not only 
is this a statement of motives, but there is no proof that Nottebohm, while 
having business and family connections with Germany, was politically 
an adherent of the Hitler Government. The Court, in rather strange 
statements, says that in 1946 he attempted to return to Guatemala, ‘‘and 
he now complains of Guatemala’s refusal to admit him’’; that ‘‘There, 
too, were several members of his family who sought to safeguard his in- 
terests’’; that he went to Liechtenstein only because of the refusal of 
Guatemala to admit him; that he did not in any way alter his manner 
of life.®8 

This extremely one-sided recital is vigorously attacked by Judge 
Klaestad, who correctly states that Guatemala had taken measures to 


85 Ibid. 46, 86 Ibid. 55-56. 
87 Ibid. 24-26. 88 Ibid, 25-26. 
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confiscate his property during his internment in the United States and 
that it was only natural that he wanted to return to Guatemala to de- 
fend his interests. The dissenting Judge recalls that Nottebohm’s property 
was confiscated in 1949, at a time when he had been domiciled for more 
than three years in Liechtenstein. At the time of the judgment, we 
may add, Nottebohm had been a Liechtenstein national for sixteen years 
and had fulfilled even the ‘‘genuine link’’ condition by a domicile in 
Liechtenstein for nine years. Much more detailed is the criticism by 
Judge Read °° and by Ad Hoe Judge Guggenheim.®! 


(9) The Special Problem of Dual and Multiple Nationality 


As the Court was unable to prove that its new genuine link theory is 
positive international law with regard to the case at bar, namely, with 
regard to an individual who, at all times of his life, had only one national- 
ity, it took refuge in its reasonings as to the very particular and entirely 
different problem of dual and multiple nationality. It is, therefore, neces- 
sary to investigate this problem. The judgment * bases its reasoning on 
the problem of dual nationality, which in no way fits this case. The Court, 
considering the narrow basis and the narrow range of the judgment, had 
to deal with the acquisition of nationality by naturalization and the 
validity of the naturalization as a sufficient title for Liechtenstein’s right 
to exercise diplomatic protection by way of an application to the Interna- 
tional Court of Justice vis-à-vis Guatemala. But, in spite of this narrow 
range, in spite of its functional approach, the reasoning of the judgment 
necessarily goes farther. It speaks of all types of double nationality, 
e.g., through a conflict of the jus soli and jus sanguinis. It speaks of a 
conflict of nationality not only from the point of view of the exercise 
of diplomatic protection through an application to the International Court 
of Justice vis-a-vis a particular state. The judgment is forced to admit 
that ‘‘In most cases arbitrators have not strictly speaking had to decide a 
conflict of nationality as between States’’; that ‘‘courts of third States 
. . . have done so not in connection with the exercise of protection, which 
did not arise before them.’’ * 

The judgment states that 


International arbitrators [in cases of dual nationality] ... have 
given their preference to the real and effective nationality, that which 
accorded with the facts, that based on stronger factual ties between 
the person concerned and one of the States whose nationality is in- 
volved.** 


The judgment cites the Bancroft Treaties, and concludes wrongly that 
the ‘‘genuine link’’ theory is proved by the practice of states, arbitral and 
judicial decisions and the opinion of the writers. The judgment itself 
does not invoke any established rule of international law, but speaks only 
of ‘‘tendencies.’’®> The judgment invokes the studies under the auspices 
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of the League of Nations and the United Nations and Articles 1 and 5 
of the 1930 Hague Convention. 

Has the judgment, at least with regard to the entirely different problem 
of dual or multiple nationality, proved the genuine link theory as a com- 
dition established by general international law? We think not. First, 
such problems arose in third states, not with regard to diplomatic pro- 
tection, but with regard to conflicts concerning military service, with re- 
gard to treaty rights enjoyed by the nationals of a particular state, with 
regard to problems of conflict of laws, where nationality may play a sub- 
ordinate rôle, as, e.g., in common law countries the connecting factor is not 
nationality, but domicile; there are, therefore, no precedents for the case 
at bar. The quotation of the Bancroft Treaties is not pertinent, as Judge 
Read °§ and Ad Hoc Judge Guggenheim,” as well as many writers, point 
out; they do not constitute a precedent for the Nottebohm Case. These 
treaties were bilateral treaties, binding only on the contracting parties, 
to which neither Liechtenstein nor Guatemala belonged; they were abro- 
gated on November 6, 1917, and cannot be regarded as reflecting the rules 
of general international law. The present case, as Ad Hoc Judge Guggen- 
heim points out, is entirely different: Nottebohm was not a Liechtenstein 
national who went to Guatemala, was naturalized there and returned to 
Liechtenstein. Also the judgment’s invocation of Articles 1 and 5 of the 
1980 Hague Convention means little; the judgment does not invoke the 
first sentence of Article 1, nor the very different, but basic, Articles 3 and 
4. In order to show a customary rule of general international law, it is 
necessary, as the Court did in the Asylum Case,” to point to repeated and 
recurrent acts; no evidence of such custom has been given.*® 

As to precedents concerning double nationality in municipal courts and 
international tribunals, the pattern is, by no means, so simple, but rather 
involved. In Re Chamberlain’s Settlement? the court decided to take 
over Chamberlain’s assets in England under the Treaty of Versailles, 
holding him to be a German, 7.e., an ex-enemy national, under German 
law, although he was also a native-born British subject and his German 
naturalization at a time when the King was at war with Germany would, 
under English law, normally not be recognized. At the same time, the 
court made it crystal clear that, should he ever return to England, he 
would be hanged for high treason, the court regarding him for purposes 
of that action exclusively as a British subject. 

As to international tribunals occupied with the problem of dual or 
multiple nationality, we must distinguish: 


(a) If a person has two or more nationalities, he may be regarded as 
its national by each of the states whose nationality he possesses. This is 


96 Ibid. 41. 97 Ibid. 59-60. 

98 [1950] LC.J. Rep. 276 ff. 

99 The U. S~Italian Peace Commission considered the Bancroft Treaties carefully and 
took them for the basis of its decision, but under completely different circumstances: 
for there the two nationalities claimed were those of two states bound by a Bancroft 
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the basic rule of Article 3 of the Hague Convention of 1930. Each state 
may regard him exclusively as its own national, regardless of any ‘‘ genuine 
link’’ requirement. Hence, each state may exercise diplomatie protection 
vis-a-vis third states. Thus, in William MacKenzie v. Germany," the 
United States espoused the case of a British subject, born in Canada of a 
British father, who jure soli was also an American national, who had 
returned to England while still a minor. No ‘‘genuine link’’ with the 
United States prior to settling in Massachusetts in 1894 could have been 
claimed. 

(b) An exception is when the problem of dual nationality arises within 
a third state, and only for this hypothesis the exceptional rule of Article 
5 of the Hague Convention of 1930 is made. But the same problem may 
arise in an international tribunal, if a state espouses the case of a dual 
national against a state of which he is not a national. The same problem 
may also arise, apart from diplomatie protection, if a dual national him- 
self can bring an action against a state of which he does not possess the 
nationality, as was possible under the Mixed Arbitral Tribunals established 
by the Peace Treaties concluded after the first World War.’ Here the 
relatively closer link prevailed. 

(c) Further exception from the first general hypothesis is the diplomatic 
protection exercised by a state through the espousal of a case of a double 
national against a state whose nationality he equally possesses. The great 
majority of cases are those in which the action is brought against the 
state of the other nationality, with which state the individual has closer 
relations and which is, at the same time, the state responsible for the 
wrong. In such a situation the international tribunal may, as in the 
Flutie Cases and the Flegenheimer Case, decide that the person in question 
does not possess one of the two nationalities, and specifically not the 
nationality of the espousing state. But also in the normal case, when 
both nationalities are recognized as valid, the many decisions of interna- 
tional tribunals, as Briggs states, ‘‘have not led to a uniform rule.’’ 193 
Van Panhuys?* has now made a careful study on this subject and has 
convincingly proved that there is much confusion and a great lack of 
clarity, but that the principle of equality will be considered as the primary 
rule of general international law. In this sense the basie Article 4 of the 
Hague Convention of 1930—an article quoted by the judgment—-provides: 


A State may not afford diplomatic protection to one of its nationals 
against a State whose nationality such person also possesses. 


The mere fact that a person has the nationality of two states, regardless 
of the question with which state he has relatively closer factual ties, pre- 
vents any of these two states from exercising diplomatie protection against 
the other state. This principle, reaffirmed by Article 4 of the Hague 


101 YJ. S.-Germany, Mixed Claims Commission, 1925. Decisions and Opinions of the 
Commission 628; 20 A.J.L.L. 595 (1926). 

102 See, e.g, Baron Frederie de Born ~v. Jugoslavia, Hungary-Jugoslavia, Mixed 
Arbitral Tribunal, 1926, 3 Recueil des Décisions des Tribunaux Arbitraux Mixtes 501. 

103 Work cited note 45 above, p. 516. 104 Op. cit. 73-81. 
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Convention of 1930, has also prevailed in the practice of international 
tribunals. It is true that sometimes, as in the Canevaro Case, the 
principle of relatively closer ties with the defendant state has also been 
invoked. But it can be said, with Van Panhuys, that both principles were 
used, that the second served only to reinforce the first, and that, under 
the circumstances of the case, both principles would have led to exactly 
the same result. To that must be added that it by no means follows from 
the Canevaro decision that Peru could exercise diplomatic protection of 
this double national against Italy. 

It is, therefore, doubtful whether there is, even under the special 
hypothesis of double or multiple nationality, a general rule of interna- 
tional law requiring a ‘‘genuine link” as a prerequisite for the exercise 
of diplomatic protection. But even where the ‘‘closer link” test was 
applied by international tribunals, they prove nothing as to the case at 
bar, and this for two different reasons. 

The judgment, speaking of eases of double nationality, says: 


In order to decide this question arbitrators have evolved certain prin- 
ciples for determining whether full international effect was to be 
attributed to the nationality invoked. The same issue is now before 
the Court.?° 


But this is obviously not the case. Nottebohm was at no time a double 
national. He never was a national of Guatemala. Judge Read is right 
in stating that ‘‘the problems presented by conflicting claims to nationality 
and by double nationality do not arise in this case.’’ He is equally right 
in stating: “I do not think that it is permissible to transfer criteria de- 
signed for cases of double nationality to an essentially different type of 
relationship.” 107 Ad Hoc Judge Guggenheim also emphasizes that 


The test of efective connection with respect to nationality has only 
been laid down for the purpose of resolving conflicts arising out of 
dual nationality. . . .1°8 


The much-invoked Hague Convention of 1930 is not a convention concern- 
ing problems relating to nationality laws in general, but only a convention 
concerning questions relating to the conflict of nationality laws. Judge 
Basdevant long ago, in a scientific writing,?°® defended the ‘‘genuine 
link’’ theory, but he dealt there with problems of double nationality. Van 
Panhuys maintains that the Court in the Reparation Case referred ‘‘to 
the ordinary practice whereby a state does not exercise protection on behalf 
of one of its nationals against a state which regards him as its own 
national,” “° hence to the equality doctrine. But in the Nottebohm case, 
Van Panhuys continues, ‘‘the Court openly declared itself in favor of the 
prineiple of effective nationality, but it did so in a completely different 
contezt.’”’ 


105 Tribunal of the Permanent Court of Arbitration, 1912, James Brown Scott, Hague 
Court Reports, 1916, p. 284. 106 [1955] I.C.J. Rep. 22. 
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The second reason is, that even where courts of third states or inter- 
national tribunals, in cases of double nationality, did apply the effective 
nationality test, they did so because they had to choose between two 
nationalities; and they did not create a precedent for the ‘‘genuine link’? 
theory of the judgment; they did not ask for a link, ‘‘so preponderant in 
relation to any connection which may have existed between him and any 
other state,’’ but only for stronger links with one or the other state, of 
which he possessed nationality. It is arguable that a dual national has 
equally strong links with both the states of which he is a national, or 
that he has the closest links with a third state of which he is not a national 
but in which he is domiciled; but all that is irrelevant. The test, as applied 
by courts of third states or international tribunals does not evaluate an 
absolute genuine link, but only relatively stronger links as between those 
states of which he possesses the nationality. 

The judgment has hardly proved the existence of an ‘‘absolute link’’ 
rule even im cases of double nationality, having nothing to do with the 
case at bar. Nor has the judgment proved the genuine link as a require- 
ment of positive international law in cases where the person involved 
has had at all times only one nationality. The genuine link theory, as 
Mervyn Jones states,* is a novel one, based only on the authority of the 
Court; the conclusion is, therefore, inescapable that the genuine link theory 
is not required by international law and, as applied in the Nottebohm Case, 
constitutes a clear-cut instance of judicial legislation. 


Il. DIPLOMATIC PROTECTION 


General international. law actually in force contains norms for the treat- 
ment of aliens, including the rule of the international minimum standard ; 
a violation of these rules by the state of the residence of the alien consti- 
tutes an international delinquency. Under general international law, the 
state of nationality has the right of diplomatic protection on behalf of its 
nationals abroad. This is merely a right, not an international duty; 
how and whether the state of nationality in a conerete case will or will 
not exercise diplomatie protection is, as far as international law is con- 
cerned, discretionary with that state. Diplomatic protection can be exer- 
cised through the state of nationality’s Embassies, Legations, Consulates, 
by diplomatie protests and demands; it may be exercised by coercive meas- 
ures; it may also be exercised by espousing the case of its injured national 
before international tribunals or an international court. The state exer- 
cises its right and does not act as an agent or attorney of the injured 
private individual. Under general international law, individuals are not 
subjects of international law and cannot bring their case into an inter- 
national court against another state. Statements to the contrary by de- 
fenders of human rights,’ are not correct statements of the international 
law in force, but merely critiques of this law or proposals de lege ferenda. 

111 Loc. cit. 242, 

112 Institut de Droit International, 1931, 1932; H. Lauterpacht, International Law 
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The Permanent Court of International Justice stated in the Mavrommatis 
Case, 1924,3 and in the Panevezys-Saldutiskis Railway Case, 1939,4* that 


the rule of international law is that in taking up the case of one of its 
nationals, by resorting to diplomatic protection or international judicial 
proceedings on his behalf, a state is in reality asserting its own right, 
the right to ensure in the person of its nationals respect for the rules 
of international law. 


That is why international tribunals have held that the case, which in the 
prior exhaustion of local remedies was between the private individual 
and a local court, entirely changes its character by the espousal of the 
state of nationality. It becomes, then, an international procedure between 
states: the espousing state has a right to dispose of the claim, can compro- 
mise it, can accept less than the damage suffered by its national. The 
payment of indemnities is from state to state and the espousing state is 
not bound by international law to give the full indemnity to its national. 
Diplomatic protection is the right of the state; that is why a private 
individual cannot, through a Calvo clause, contract away the right of his 
state. While there are cases In which diplomatie protection can be exer- 
cised for non-nationals, the general rule is that diplomatic protection can 
be exercised only by a state and only on behalf of a person who was its 
national, both at the time of the alleged injury and at the time when 
diplomatie protection was being exercised.” The Panevezys Case states: 


The right [of diplomatie protection] is necessarily limited to inter- 
vention on behalf of its own national, because, in the absence of a 
special agreement, tt ts the bond of nationality between the state and 
the individual which alone confers upon the state the right of diplo- 
matic protection.**6 


The Nottebohm Judgment approaches, first, the problem of diplomatic 
protection, as well as that of nationality, in an orthodox fashion, invoking 
eases of the Permanent Court of International Justice.” But, although 
granting the Liechtenstein nationality of Nottebohm, it decides that the 
exercise of diplomatie protection on his behalf is inadmissible vis-à-vis 
Guatemala. The international law actually in force restricts the right 
of diplomatie protection only where nationality does not have to be recog- 
nized, and in cases of dual nationality, where the action is brought against 
a state whose nationality the individual also possesses. No such condition 
arises in the Nottebohm case. That is why Judge Klaestad attacks the 
‘‘severance of diplomatie protection from the question of nationality.’’ 118 
And Judge Read states: ‘‘Nationality and diplomatie protection are closely 
inter-related. The general rule of international law is that nationality 
gives rise to a right of diplomatic protection.’’"° Ad Hoc Judge Guggen- 
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heim treats this problem clearly: There are examples of situations in which 
the grant of nationality is invalid with the direct consequence that it 
cannot form the basis of diplomatic protection; none of these situations 
applies here.?7° As to other situations, a rule of law would have to be 
proved and it has not been proved. There is no precedent vis-a-vis a 
state of mere domicile. 

The judgment adds, therefore, a new restriction on a state’s right to 
exercise diplomatic protection and this new restriction has no basis in 
international law. It is, as Mervyn Jones says, ‘‘a novel principle,’’ an 
‘entirely new theory of international claims.” 1?! And the Lotus Judg- 
ment stated: ‘Restrictions upon the independence of states cannot be pre- 
sumed.’’ 

The extreme dualistic conception, upon which the Nottebohm Judgment 
is based, has separated municipal and international law. The functional 
approach which the judgment uses has severed the conferring of nationality 
from its recognition by foreign states, has severed nationality from diplo- 
matic protection, has severed the different forms of diplomatic protection, 
and has questioned the recognition of nationality as a sufficient title for 
diplomatie protection vis-a-vis different states. By severing nationality 
from the closely interrelated diplomatic protection, ‘‘diplomatic protection 
has been diluted,’’ ‘‘the decision represents a departure from international 
tradition, and facts of the case do not warrant such a departure.” 1? 

The judgment severs not only nationality as the link for the exercise of 
diplomatie protection by the state. It also severs nationality as the link 
between the individual and the law of nations. It deprives Nottebohm of 
the only legal remedy he had, sixteen years after his acquisition of Liechten- 
stein nationality, with the result that no justice is being done to him either 
on the national or international level. 


THE JUDGMENT (SECOND PuHase)—Ds Lege FERENDA 


I. GENERAL REMARES 


It must be stated de lege lata that the Nottebohm Judgment is not based 
on international law actually in force. Judge Lauterpacht has stated that 
the Court must apply the law in force; it is not its function deliberately to 
change the law so as to make it conform with its own views of justice and 
expediency; and he speaks of the ‘‘hazardous course of judicial legisla- 
tion.” 278 Even common law courts, as Mr. Justice Holmes stated, can 
change the law only ‘‘interstitially.’’ On the other hand, it is recognized 
that the International Court of Justice has an important task to fulfill in 
developing international law. Where is the borderline between develop- 
ment of international law and judicial legislation? Judge Lauterpacht 
gives four examples of judicial legislation: relying on general principles 
of law, relying on parallel developments, absence of a generally accepted 
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rule of international law, and a certain flexibility of international law.1%4 
None of these examples applies here. 

Most writers speak of the Nottebohm Judgment as of a ‘‘novel’’ or ‘‘en- 
tirely new’’ doctrine; even those who approve the judgment call it ‘‘revolu- 
tionary.” Professor Oliver Lissitzyn and Mr. Loftus Becker agreed that 
‘‘the Nottebohm decision could be called fairly unpredictable.’ +5 This 
is dangerous for the Court’s own activity, since it does not have very much 
to do. Communist states and new Asian and African states do not go to 
the Court. It is usually the European states which resort to the Court. 
But Judge Lauterpacht has asserted that 


an International Court which yields conspicuously to the urge to 
modify the existing law may bring about a drastic curtailment of its 
activity. Governments may refuse to submit disputes to it.t*° 


And so devoted an adherent of international judicial procedure as Mr 
C. Wilfred Jenks states that 


one of the main qualities in a Court likely to make it attractive to 
governments is not... the extent to which they are attempting to 
develop the law imaginatively on constructive lines, but the pre- 
dictability of the Court as a whole. . . . There must exist a reasonable 
degree of confidence that the Court will follow those rules of law, 
right or wrong, which have hitherto been regarded as usually ac- 
cepted. .. . When an international court suffers from a certain lack 
of predictability, compulsory jurisdiction is likely to suffer." 


In evaluating the Nottebohm Judgment de lege lata, the eventual de- 
sirability of the new norm created by the judgment does not enter. But 
in evaluating the jndgment de lege ferenda, it is exactly this desirability, 
together with the willingness of states, which has to be considered. Al- 
though the judgment is binding only for the specific case on the parties, and 
stare decisis is no part of international law actually in foree, naturally 
the prestige of the Court will give to its judgment a high degree of 
persuasive authority. States have followed in their practice the line 
laid down in a judgment of the Court. But, from a legal point of view, 
the judgments do not constitute international law. As Judge Lauterpacht 
has stated, ‘‘they are not binding upon states, nor are they binding upon 
the Court.” 128 Whether the new doctrines, on which the Nottebohm 
Judgment is based, will become international law, depends entirely on 
the practice of states. 


Il. NATIONALITY AND DIPLOMATIC PROTECTION 


There is no doubt that it might be desirable to achieve a clean distribu- 
tion of the world’s population among the existing sovereign states and 
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thus avoid all conflicts of dual or multiple nationality as well as of state- 
lessness. But in order to achieve that, it would be necessary for inter- 
national law to regulate the problems of nationality, not by a mere 
attribution of competence to the sovereign states, but directly by substantive 
rules establishing uniform principles for the grant of nationality. Even 
that, as this writer stated thirty-two years ago, would not be sufficient. 
For even if a universal treaty to this effect were concluded and ratified, 
the difference of languages and the difference of interpretation by munici- 
pal courts would soon again introduce causes of conflict. It would, there- 
fore, be necessary also to create a Supreme International Court of Na- 
tionality to keep the application of the universal treaty uniform. But 
the achievement of such a universal treaty is not politically possible. 
Much that would be desirable de lege ferenda cannot be done. It would, 
for instance, be highly desirable to end the chaotic status of American 
divorce laws by a uniform Federal statute on divorce; but it cannot be 
done. The Nottebohm Judgment itself recognizes the political impossi- 
bility because of ‘‘the diversity of demographic conditions.” 1° But 
it lays down the new rule that every principle for the grant of nationality, 
however diverse, must embody the genuine link doctrine as laid down by 
the Court. 

Such a development of international law seems to us entirely un- 
desirable. First, it is not always possible, under the conditions of mod- 
ern life, to determine with what state a person has a factual connection, 
absolutely preponderant in relation to any connection which may have 
existed between him and any other state. Second, the important link of 
nationality which, under present international law, is a legal link, im- 
periously demands objective and secure criteria, whereas the ‘‘genuine 
link doctrine’’ introduces purely subjective criteria, shifting from case to 
case, and would therefore necessarily lead to a situation of uncertainty 
as to nationality which would be undesirable from all points of view. 

It is, of course, technically true that the judicial legislation concerning 
the genuine link theory, introduced by the Nottebohm Judgment, does not 
touch nationality as such, but only nationality as a sufficient title for 
Liechtenstein to exercise diplomatic protection, and that only by an appli- 
cation to the International Court of Justice, and even so only vis-a-vis 
Guatemala. But as the inadmissibility of Liechtenstein’s application is 
not based on any special reason which Guatemala may have had for re- 
fusing to recognize the effects of the nationality in the field of diplomatic 
protection, but exclusively on the allegedly missing ‘‘genuine link’’ in 
granting nationality by naturalization, the result is practically the same. 
In spite of the Court’s dualistic conception and functional approach, the 
judgment is exposed to a wide interpretation as to the other effects of 
nationality, ‘‘for example, treaty rights enjoyed by the nationals of a 
particular State in regard to monetary exchange, establishment and access 
to municipal courts of a third State, ete.” 13° The Nottebohm legislation 
would not only introduce the highest degree of insecurity and uncertainty 
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into the problem of nationality, but also tear apart the unity of the insti- 
tution of nationality. 

The International Court of Justice has, by its judgments, made two 
additions to the law of diplomatic protection. The case on Reparations for 
Injuries Suffered in the Service of the United Nations brought an ex- 
tension of the right of diplomatie protection from states to international 
organizations. While this approached international legislation, it can be 
fully justified as falling under the legitimate task of the Court to develop 
international Jaw. For the Court reasoned not only by analogy, but on 
the basis of the positive international law of the U.N. Charter, bringing 
out the implied powers of the United Nations. There is little doubt that 
this decision is on the way to becoming international law. But the 
Nottebohm Judgment diluted the long-established right of diplomatic pro- 
tection by states. Not only is this judicial legislation de lege lata in 
complete contradiction to the rule of international law that nationality 
should not be dissociated from diplomatic protection in cases where the 
protected person has only one nationality, but it is also undesirable de 
lege ferenda. 

True, it could be said that it would be desirable in the interest of 
peaceful relations to prevent states from exercising diplomatic protection 
on behalf of persons who are not really their nationals. It is also true 
that the exercise of diplomatie protection can and has been abused by 
powerful states vis-à-vis weaker states. Yet the necessity of retaining 
the institution of diplomatic protection is universally recognized and is 
today, perhaps, more important than ever. The growing international 
connections, the mass migrations from state to state, the activity of invest- 
ment and establishment abroad, often furthered by the state also in states 
where there is, as in Communist states or the new African and Asian 
states, less legal security for foreign persons and assets, have led writers 
even to consider the question whether municipal law should not create 
a legal duty for the state to exercise diplomatic protection on behalf of 
its nationals.1°° 

The judicial legislation laid down by the Nottebohim Judgment restricts 
the right of diplomatie protection by states without any basis in positive 
international law and severs nationality as the principal link from diplo- 
matic protection. Nor can it be said that the Nottebohm doctrine is ‘‘pro- 
eressive’’ in the sense of enhancing the individual’s right to protect himself 
independently of his state. For the judgment stands not only on the 
orthodox viewpoint that a state exercises its own right through diplomatic 
protection, but enhances this exclusive right of the state by its doctrine. 
On the other hand, it is true that, under general international law, the 
individual has no standing in an international court; that, in spite of the 
emphasis by the United Nations on ‘‘Human Rights,’’ international law, 
as it is today, and international organization are still inadequate to give 
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direct international protection to individuals. Private persons must rely 
on diplomatie protection by their states. Hence, the severance of na- 
tionality from diplomatie protection, as nationality is the lmk between an 
individual and the law of nations, is of far-reaching consequence. Under 
its novel doctrine the Nottebohm Judgment declared the application of 
Liechtenstein inadmissible at a time when Nottebohm had been a Liechten- 
stein national for sixteen years and had had his permanent domicile m 
Liechtenstein for nine years. As there is no other state in the world that 
could exercise diplomatie protection on behalf of Nottebohm, the latter, 
for all practical purposes, has been rendered stateless. Is that progres- 
sive? Js it in accordance with Article 15 of the Universal Declaration of 
Human Rights, which, although containing no legal norms, lays down 
moral principles that ‘‘everyone has the right to a nationality’’? Is that 
in accordance with the efforts of the United Nations? ** The Nottebohm 
Judgment has not only precluded the Court from the possibility of 
adjudicating the important issue of war confiscation measures, but it has 
also deprived Nottebohm of the only legal remedy he had, has made him 
practically stateless, and has prevented justice from being done to him, 
either on the municipal or international level. That cannot be a proper 
administration of international justice. 

It must also be taken into consideration that the Nottebohm Judgment 
declared Liechtenstein’s application inadmissible vis-a-vis a mere state 
of domicile. This brings up serious problems de lege ferenda. Latin 
American states, disappointed with the Asylum Case +** and the Haya de 
la Torre Case, should approve the Nottebohm Judgment. Does this 
judicial legislation not look like abolishing diplomatic protection in behalf 
of aliens domiciled in the country, a goal for which, by way of the Calvo 
clause, they have aimed, at least, to make the individual renounce the 
invocation of diplomatie protection by his state. Shall there be no more 
diplomatic protection on behalf of nationals domiciled abroad for business 
purposes? ‘Today, when the states of nationality are no longer allowed 
to exercise diplomatic protection on behalf of nationals abroad through 
coercive measures, involving the use or threat of force, or under the 
Charter of the Organization of American States, not even through non- 
military reprisals, such a rule would be in contradiction with the mainte- 
nance of international order and involve the danger of anarchy. Such a 
rule would be undesirable not only from the point of view of the state 
of nationality and of the national involved, but also from a world point of 
view and from the point of view of the underdeveloped countries them- 
selves. For all these reasons, Seidl-Hohenveldern hopes that the practice 
of states will not follow the Nottebohm Judgment. 

Not only is the new norm, on which the judgment is based, undesirable 
de lege ferenda, but it is also irreconcilably in conflict with the policies of 
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a number of states which, up to now, have not been changed, either as far 
as the granting of nationality or the claim to exercise diplomatic protec- 
{ion on behalf of their nationals is concerned. There are many states 
which do not demand a ‘‘genuine link” as a precondition for granting 
nationality by naturalization. There are many states which consider as 
their nationals individuals born by mere chance as their nationals jure 
solt, and who for a long time have had no connection with the country 
of their birth. There are many states which consider as their nationals 
persons whose parents have lived for centuries abroad and are nationals 
only jure sanguinis. There are, as Mervyn Jones states, ‘‘hundreds of 
thousands of British subjects in foreign countries who have never seen 
their native land and who, from generation to generation have acquired 
British nationality by descent.’’1%° There are millions of ‘‘overseas 
Chinese,” and so on. Practically all states regard as their nationals even 
those nationals who have been domiciled abroad for a long time for carrying 
on business activities, like Nottebohm in Guatemala, and claim to exercise 
diplomatie protection on their behalf. 

Judgments of the International Court of Justice are binding in the 
specific case on the parties concerned, but do not constitute international 
law. But they may become international law by the practice of states 
through custom or treaty. On the other hand, the practice of states may 
act in such a way as to preclude the norm laid down in a judgment from 
becoming international law. Thus the rule laid down in accordance with 
international law actually in force by the Lotus Case,'*? which was not 
lhked by a number of maritime states and by a part of legal opinion, was 
changed by the Brussels Convention of 1952,58 and this change has now 
also entered the 1958 Geneva Convention on the High Seas. The same 
may happen to the Nottebohm Judgment. Mervyn Jones suggests that 
‘fin future Claims Conventions the prudent draftsman will endeavor to 
limit, to define or even perhaps to exclude the link theory.” 1° It should 
be added here de lege ferenda that the genuine link theory would not only 
bring about uncertainty, but would make proof by the complainant state 
much more intricate and difficult, whereas the application may be held 
imadmissible, as in the Nottebohm Case, under the mere attack by the 
defendant state, even if it did not ask for it, and even without having 
furnished proof. 

The continuing criticism of the Nottebohm Judgment by writers furnishes 
ample proof that the genuine link doctrine is far from corresponding to 
the communis doctorum opinio. Nor has the genuine link doctrine been 
applied by later international decisions. It is particularly necessary to 
say a few words with regard to the decision in the case of Florence 

136 Loe. cit. 239. 187 P.C.LJ., Ser. A, No. 10 (1927). 

138 International Convention for the Unification of Certain Rules Relating to General 
Jurisdiction in Matters of Collision or Other Incidents of Navigation, Brussels, May 
10, 1952, 53 A.J.LL. 532 (1959). 


189 Geneva Convention on the General Regime of the High Seas, 1958, 52 A.J.I.L. 842 
(1958). 140 Loc. cit. 243. 


568 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


Strunsky-Mergé v. Italy rendered on June 10, 1955, by the United 
States-Italian Conciliation Commission, established under the Peace 
Treaty with Italy of 1947; for this decision, rendered after the Nottebohm 
Judgment, is often quoted as confirming the ‘‘genuine link” doctrine estab- 
lished by this judgment. But Professor de Yanguas Messia (Madrid), the 
‘Third Member,’’ i.e., the deciding judge in this case, himself told this 
writer at the 1959 Neuchatel Session of the Institut de Drow International, 
that this decision had nothing to do with the Nottebohm Judgment, as the 
situation before the Commission was entirely different, namely, a situation 
of dual nationality. A later decision, rendered by the same Italian—United 
States Conciliation Commission on September 20, 1958, in the case of 
United States ex rel. Flegenhewmer v. Italy, “? limited the link theory of 
the Nottebohm Judgment to cases of dual nationality and beyond these 
limits repudiated it expressis verbis, stating: 


There does not in fact exist any criterion of proven effectiveness for 
disclosing the effectiveness of a bond with a political collectivity, and 
the persons by the thousands who, because of the facility of travel 
in the modern world, possess the positive legal nationality of a State, 
but live in foreign States where they are domiciled and where their 
family and business center is located, would be exposed to non-recog- 
nition, at the international level, of the nationality with which they 
are undeniably vested by virtue of the laws of their national State, 
if this doctrine were to be generalized. 


III. Tax Genuine LINK DOCTRINE AND THE NATIONALITY oF SHAHPS 


The ‘‘genuine link” legislation of the Nottebohm Judgment may, by 
analogy, be extended to problems of the nationality of corporations and 
of the nationality of ships. The rule concerning the nationality of ships 
is that International law gives to each state the competence to attribute 
national character to a ship through registration and documentation ; inter- 
national law traditionally has left each state free to determine under 
what conditions it will register and thereby confer its nationality upon a 
ship.14# There are, therefore, a great variety of criteria. While the 
legislation of some maritime states has required as conditions, e.g., that the 
ship must have been built in the state, that all or a prescribed part of the 
crew must be nationals, that the ship must be wholly, or as to a prescribed 
part, owned by nationals and so on, there are states which make it ex- 
tremely easy and inexpensive to get ships registered, to become national 
ships of the state in question and to acquire the right to fly the flag of 
that state. These are the so-called ‘‘flags of convenience.’’ Among these 
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states Liberia and Panama are outstanding. It is certainly amazing that 
at the end of 1957 these two states had more than fifteen percent of world 
tonnage under their flag, that the United States flag-of-convenience fleet 
now has over six million gross tons, which correspond to thirty-six percent 
of all American privately-owned, or five percent of world merchant ton- 
nage. But, in a similar way, a great many American corporations are 
incorporated in Delaware and are, therefore, Delaware corporations. al- 
though otherwise they have nothing to do with that State. 

American high-cost producing shipping owners make use of ‘‘flags of 
convenience’’ primarily to cut their costs to about half, and thus to meet 
European competition. European shipowners attack ‘‘flags of conveni- 
ence,” because this system deprives them to a great extent of the economic 
advantage which they otherwise would have over their American competi- 
tors. This explains why the United States Government supports flag-of- 
convenience shipping, whereas European maritime nations file diplomatie 
protests against this practice; why American international lawyers are, 
generally speaking, in favor of, and European international lawyers against 
this practice. The states of the flag of convenience have, of course, a fiscal 
interest in the preservation of this practice; labor, on the other hand, 
combats it for its own reasons." 

International law gives to each state the competence to confer its 
nationality on a ship as it pleases. This nationality has to be recognized 
by other states. The state of the flag alone has competence to extend its 
protection to the ships of its flag, regardless of the nationality of its 
owners, and to control its movements and activities. Just as the enemies 
of flags of convenience charge that such states have no adequate laws and 
machinery to prescribe and control efficient building, safety, internal con- 
ditions, guarantees for employed personnel, thus they say that these 
states, because of the extreme smallness of their consular corps, are unable 
to protect their ships adequately. 

In this long-standing economic battle for and against the flags of con- 
venienee, the International Law Commission of the United Nations took 
a stand against the flag-of-convenience fleet, by introducing into the corre- 
sponding article of its Report on the High Seas in 1956—after the 
Nottebohm Judgment had been rendered—the ‘‘genuine link” doctrine 
as to nationality of ships in exactly the same fashion as the Nottebohm 
Judgment created it. After having stated that ‘‘Ships have the nationality 
of the state whose flag they are entitled to fly,’’ the draft article con- 
tinued: ‘‘ Nevertheless, for purposes of recognition of the national character 
of the ship by other states, there must exist a genuine link between the 
state and the ship.” 1" We have here the same dualistic conception of 
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international law, the same distinction between municipal validity and 
recognition by other states, the same complete lack of definition of ‘‘ genuine 
link,” the same severance of nationality and protection. 

As this draft was the principal basis of discussion at the 1958 Geneva 
Conference on the Law of the Sea, it was exactly this requirement of the 
genuine link which led to lengthy debates at Geneva. Finally, Article 5 
of the 1958 Convention on the High Seas states, according to traditional 
international law, that 


Each state shall fix the conditions for the grant of its nationality to 
ships, for the registration of ships in its territory, and for the right 
to fly its flag. Ships have the nationality of the state whose flag 
they are entitled to fly. There must exist a genuine link between the 
state and the ship; in particular, the state must effectively exercise 
its jurisdiction and control in administrative, technical and social 
matters over ships flying its flag.** 


As in the debates of the International Labor Organization, and at the 
Geneva Conference, Europeans spoke mostly in favor of, Americans against, 
this ‘‘genuine link’’ requirement. In this respect it is particularly inter- 
esting that Mr. Van Panhuys, so sharp a critic of the Nottebohm Judg- 
ment, at Geneva was emphatically in favor of the genuine link theory 
as applied to the problem of the nationality of ships. Im the scientific 
evaluation of the 1958 Geneva Convention we see Europeans t° defending 
the genuine link theory, whereas we now have the massive attack by Pro- 
fessor Myres McDougal and his associates,°° who see in the genuine link 
requirement an ‘‘ill-conceived innovation,’’ creating ‘‘dangers for the free 
and ordered use of a great common resource on the basis of equality and 
certainty of expectations, which [dangers] can hardly be exaggerated,’’ 151 
and who ask for the deletion of the last sentence of Article 5 of the 1958 
Geneva Convention on the Law of the Sea. 

The same issue, as Professor Jessup states,°? “‘nearly disrupted the 
inaugural meeting of the U.N. Inter-Governmental Maritime Consultative 
Organization in London, January, 1959,’’ because Liberia and Panama 
were not elected to the Maritime Safety Committee, where certain places 
were reserved for ‘‘the largest ship-owning nations.’’ The Assembly has 
asked the International Court of Justice for an Advisory Opinion on the 
question whether the committee was constituted in accordance with the 
Convention for the Establishment of the Organization.**§ 
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The international law of nationality and the international law concerning 
the nationality of ships could certainly bear improvements. But the 
adoption of the ‘‘genuine link” requirement is undesirable and does not 
constitute progress. For, as far as individuals are concerned, this re- 
quirement separates nationality from its recognition by other states, re- 
places a clear and objective criterion by vague and subjective criteria, 
severs nationality from diplomatic protection, dilutes diplomatic protec- 
tion, contains no definition, makes it possible to deprive an individual of 
the only legal remedy he has, threatens millions of persons with stateless- 
ness, makes the diplomatic protection of nationals domiciled abroad for 
business activities questionable, and thus endangers business and imvest- 
ment activity abroad, tears apart the unity of the institution of nationality 
and separates the different aspects of diplomatie protection. Its over-all 
effect would, therefore, be international uncertainty and insecurity. The 
Nottebohm Judgment’s judicial legislation stricto sensu has, up to now, 
no chance of becoming international law; the municipal legislation and 
practice of many states is opposed to it, writers continue to attack it, and 
a recent international decision has expressly rejected it. 

The problem of nationality of ships is, at the best, analogous to, but by 
no means identical with, that of the nationality of individuals from many 
points of view. They differ legally also in this important aspect: whereas 
international law knows dual or multiple nationality of individuals, every 
ship must have one nationality. Positive international law knows no 
genuine link theory; but it has evolved the test of the relatively stronger 
ties between two states exclusively in the situation of dual nationality, 
where a choice between two nationalities has to be made. Such a problem 
cannot arise with regard to the nationality of ships. The genuine link 
requirement here is also undesirable: it replaces a clear and objective 
criterion by vague and subjective criteria, severs nationality of a ship 
from recognition by other states, severs granting of nationality to a ship 
from protection, contains no definition, gives third states a seeming right 
to determine subjectively and unilaterally whether the genuine link require- 
ment is fulfilled, threatens thereby to make ships stateless and unprotected 
and endangers international certainty in the use of the high seas. But, 
contrary to the Nottebohm Judgment’s judicial legislation stricto sensu, 
the genuine link theory with regard to the nationality of ships has found 
entrance into the practice of states (International Law Commission, 1958 
Geneva Convention on the Law of the Sea, the U.N. Inter-Governmental] 
Consultative Maritime Organization, acceptance by a number of govern- 
ments and writers). But here it also remains controversial: contrary views 
of governments, the Advisory Opinion of the International Court, ad- 
verse comments by writers. Professor McDougal’s frontal attack is, of 
course, at the same time, a strong attack on the Nottebohm Judgment. 


STATE CONTRACTS AND STATE RESPONSIBILITY 


By F. A. Mann 
LL.D. (London); Dr. Jur. (Berlin); Solicitor, London 


In an age in which trading activities of the state are increasing every- 
where, in which the economic progress of underdeveloped countries has be- 
come the object of international and national concern, but in which, on the 
other hand, the rights and legitimate expectations of alien investors have 
in many countries suffered more frivolous and alarming setbacks than at 
any other time—in such an age the problem of the state’s international 
responsibility for losses arising out of contractual relations between states 
(or other international persons) and aliens is clearly of great actuality. 
Yet, among the many uncertainties, ambiguities and doubts still surround- 
ing the law of international torts, it is subject to a particularly remarkable 
degree of confusion. This was pointed out by Dunn? more than twenty- 
five years ago and continues to be the position today. The following ob- 
servations are intended to resume the discussion and, for this purpose, in 
the first place to define the circumstances in which there may be room for 
the question whether a state’s failure to discharge its contractual obliga- 
tions towards an alien may constitute a distinct and independent inter- 
national tort (below, section I); thereafter to review the authorities on 
the subject so defined (below, section IT); and, finally, to consider whether 
and to what extent proper legal analysis permits (below, section III) and 
the progressive development of public international law requires (below, 
section IV) the recognition of ‘‘breach of contract’ as a separate head 
of international responsibility. 


I 


The typical factual background is as follows: A state has entered into 
a contract with a private person, the national of another state. Under the 
contract the alien may undertake, for instance, to build a railway or to 
supply goods or make a loan, whether on the security of bonds or otherwise, 
or may be granted a concession. After the conclusion of the contract the 
alien alleges that the contracting state has failed to perform its obliga- 
tions under the contract. The contracting state invokes its own legislative 
or executive act to justify non-performance. The state to which the alien 
belongs espouses his claim before an international tribunal. Hence the 
claimant state will have to allege and prove a cause of action under inter- 
national law, it usually? being insufficient to allege a breach of duty 
arising under municipal law only. 


2The Protection of Nationals 163 (Baltimore, 1932). 

2 The rule does not apply where the dispute is submitted to an international tribunal 
by way of compromis. See the Serbian and Brazilian Loan Cases, P.C.I.J., Series A, 
Nos. 14, 15. 
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One is thus confronted with the duality of the contracting state’s 
capacities (and its firm appreciation is likely to assist in exposing the heart 
of the problem). The contracting state, as a fisc, is under contractual 
duties towards the alien to whom it is bound on the footing of private law; 
yet, in addition to or in place of that liability in private law, the con- 
tracting state, as a sovereign, may be under a delictual hability in inter- 
national law towards the claimant state. The tort, if any, is of a very 
specific character: Is it unlawful for a state to invoke its own legislative 
or executive measures, taken by it as a sovereign, to justify what prima 
facie constitutes a breach of its own contract made by it as a fise? This 
definition of the problem implies two important points of delimitation. 

In the first place the peculiar problem demanding a solution cannot 
arise unless the contract in issue, either as a whole or in part, is governed 
by the law of the state whose responsibility is invoked, for, according to 
established principles of private international law, it is only in such 
event that the contracting state’s act can possibly be relevant at all. If 
the contract is subject to the law of a country other than that of the con- 
tracting state, a defense derived from the proper law cannot be tortious 
(and a defense derived from the law of the defendant state must needs be 
immaterial). Thus the United Kingdom may have issued bonds in the 
United States of America which are governed by the law of New York. 
The bonds include a gold clause, but by the law of the United States gold 
clauses are abrogated and for this reason the United Kingdom refuses to 
implement the gold clause or to pay more than the nominal amount due in 
accordance with the proper law of the contract.? It has not been, and 
cannot be, suggested that in such circumstances the debtor state commits 
an international wrong if it relies on the proper law. It does not even 
break the contract, for it performs its obligations in conformity with the 
law which governs them and which is not its own.* 

Secondly, no relevance attaches, for present purposes, to those acts and 
events which, by reason of their objectionable nature, attract the state’s 
international responsibility, irrespective of whether or not the state is a 
contracting party. These are acts and events which are not specifically 
related to state contracts only. That they affect state contracts, among 
other contracts, is fortuitous. Such cases are governed by the general 
principles applicable to the state’s tortious liability: if the state is delictu- 


3 These were the facts in the ease of International Trustee for the Protection of 
Bondholders v. The King, [1937] A.C.50: having found that the bonds issued by the 
British Government were governed by the law of New York, the House of Lords had 
no hesitation in giving effect to the Joint Resolution of Congress abrogating the gold 
clause. 

4To be sure the defendant state may be guilty of an international tort in that it 
may fail to provide adequate judicial remedies and thus commit a denial of justice, or 
its rules of private international law may not conform to the minimum standard which 
publie international law prescribes. In these and similar circumstances, however, the 
international tort, if any, does not lie in conduct peculiarly relating to state contracts. 
The problem of liability is a general one and, for the reasons given in the following 
paragraph of the text, irrelevant in the present context. 
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ally responsible at all, its responsibility arises from the nature of the act 
or event and extends to all contracts without regard to the identity of the 
contracting party. The specifie type of state responsibility whieh falls 
for investigation in the present context is founded, not upon the character, 
quality or content of the act, but exclusively upon the faet of its having 
been done by the state with whose contractual duties it is apparently in- 
compatible. The act itself is unobjectionable, but it is criticized, because 
it eneroaches upon a contract to which its author, the state, is a party. 
This, then, is the peculiar problem of state responsibility in relation to 
state contracts: Is an act of sovereignty, which in regard to all other con- 
tracts is innocent, capable of attracting the international liability of the 
state in so far as it affects contracts made by the state? Or, in other words, 
as a matter of the ternational law of torts, is the state’s responsibility 
In respect of its own contracts higher than or different from its responsi- 
bility in respect of contracts to which it is not a party? This means that 
a number of cases which have arisen or are liable to arise in practice are 
outside the scope of a discussion devoted, not to the law of state responsi- 
bility in general, but to the peculiar problem of state responsibility for 
state contracts. 


1. Non-performance by the defendant state may occur without color of 
legal right. Without invoking any legal rule or contractual clause as 
justification for its attitude the state expressly or impliedly repudiates 
its lability. It may fail to pay or refuse to allow the alien to carry out 
the work or revoke the concession. Such conduct (displayed, for instance, 
by Russia after 1918 in respect of pre-revolutionary obligations) is likely 
to amount to a breach under the municipal law applicable to the contract, 
but, irrespective of whether or not this is so, clearly involves an inter- 
national tort of the traditional type: such headings as the minimum 
standard, the principle of non-discrimination, the protection of alien prop- 
erty, the denial of justice, the abuse of rights, will provide the claimant 
state with an effective remedy. In this situation it is the arbitrary 
exercise of sovereign power, coupled with the disregard of the alien’s 
legitimate interests, that constitutes internationally unlawful conduct. 
There exists, of course, a breach of contract, but the lawlessness which, 
ex hypothesi, the defendant state exhibits and professes is such as to 
render it unnecessary to treat that breach as a separate international tort. 

2. There is the case in which the debtor state puts forward an interpreta- 
tion of its legal duties (whether they be governed by its own or any other 
legal system), which is controverted by its creditors and the state pro- 
tecting them. There thus exists a dispute which, so it is assumed, is a 
genuine one and arises from the law as existing at the date of the contract. 
If the debtor state’s interpretation of the legal position is mistaken, a 
‘‘breach of contract’ may have occurred, yet the case is unlikely to give 
rise to a claim for ‘‘breach of contract” in international law. In practice 


5 We are, of course, not concerned here with questions of jurisdiction or with any 
such defense as the lack of exhaustion of local remedies. 
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the point in issue will be decided judicially, either in the ordinary courts 
of the debtor state or by arbitration, and it is normally only in the event 
of a denial of justice that an international case will become possible and 
necessary. It will then be founded upon that denial of justice rather 
than breach of contract. 

3. The breach of contract is alleged to result from the fact that the 
defendant state whose law governs the contract has, in the exercise of its 
legislative or executive powers, taken measures specifically designed to 
terminate or interfere with the particular contract in issue. Here the 
international tort consists in the econfiscatory, discriminatory or arbitrary 
character of the exercise of the defendant state’s sovereignty or, in short, 
in the abus de droit of which it is guilty and which is sufficient to attract 
its liability. 

A good example of this type of case is provided by the arbitration be- 
tween the United States of America and Guatemala in the matter of 
Shufeldt’s Claim. A contract between Shufeldt, a citizen of the United 
States, and Guatemala, held to have been validly concluded, was brought 
to an end by a special decree canceling it. The two states submitted the 
dispute to Sir Herbert Sisnett as Sole Arbitrator to decide whether Shu- 
feldt had a ‘‘right’’ to indemnification. The Arbitrator asked himself 
whether there had been an ‘‘injustice to an alien subject, in which ease 
the Government ought to make compensation for the injury inflicted.’ 
It is true that the Arbitrator avoided the real problem of international law, 
when he said: 


What does the word ‘‘right’’ in this question mean? It can only 
mean an equitable right of which international law takes cognizance. 
It cannot mean a legal right enforceable only in keeping with 
Guatemalan law, for if that was so this case would never have been 
referred to an international tribunal which does not administer 
municipal law.® 


But if the Arbitrator had embarked upon an evaluation of the decree he 
would undoubtedly have reached the conclusion that the Government of 
Guatemala was guilty of internationally unlawful conduct when it issued 
a decree directed against Shufeldt alone. The law itself which the gov- 
ernment enacted and then invoked constituted an international tort. 

A similar situation arose in the recent case of the Anglo-Iranian Oil 
Company. By a Concession of April 29, 1933,° Persia granted to the 
Anglo-Iranian Oil Company ‘‘the exclusive right, within the territory of the 
Concession, to search for and extract petroleum as well as to refine or treat 
in any other manner and render suitable for commerce the petroleum 
obtained by it’’ (Article 1). The Concession was granted for a period 
ending December 31, 1993 (Article 26). It could not be withdrawn or 
annulled by Persia nor could its terms be altered (Article 21). Although 


62 Int. Arb. Awards 1081 et seq. 7 Ibid. 1095. 
8 Ibid. 1098. 
9Cmd. 8425, p. 9, or Anglo-Iranian Oil Co. Case, Pleadings, p. 72. 
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it did not constitute a treaty,’ it was a contract governed by public inter- 
national law.11 In 1951 Persia nationalized the oil industry, dispossessed: 
the Anglo-Iranian Oil Company and annulled the Concession.?? It was. 
not open to doubt that these measures were directed against that company 
only. They unquestionably involved a breach of contract which was 
subject to arbitration in accordance with the Concession (Article 23).** 
But from the point of view of the United Kingdom which, espousing the- 
cause of the company, invoked the law of international responsibility, 
Persia’s conduct was tortious because it involved the taking of alien prop- 
erty without compensation,*® or discrimination against the company,?® or 
an abuse of rights.” To treat the mere breach of contract as an inter- 
national wrong would have been both confusing and unnecessary. If the 
Concession had been granted by a municipal authority or a private owner 
rather than the Iranian state, its cancellation and the dispossession of the- 
company would have been no less tortious conduct by the Persian state, 
not only on account of the character of the legislation enacted by it, but 
also because, as will appear from section IIT (3) below, that legislation. 
involved the clearest possible case of a taking of property. 

This leaves the last type of alleged breach: the defendant state’s. 
refusal to perform the contract according to its tenor is said to be justified 
by legislative or executive measures of general impact taken since the 
conclusion of the contract by the defendant state whose law governs the- 
contract, and which, as such, are not open to attack: A state has under- 
taken to pay interest at the rate of 8% to its creditors. By a general 


10 This was the conclusion rightly reached in the Anglo-Iranian Oil Co. Case, [1952] 
I.C.J. Rep. 93; digested in 46 A.J.I.L. 737 (1952). 

11 This followed from Art. 22 (F) of the Concession, according to which any award 
was to be based ‘‘on the juridical principles contained in Article 38 of the Statutes of 
the Permanent Court of International Justice.’’?’ On the possibility and effect of a 
submission to publie international law, see Mann, 21 Brit. Yr. Bk. of Int. Law 11 
(1944); Festschrift fiir Gutzwiller 465 (1959); 36 Brit. Yr. Bk. of Int. Law (1959),. 
and the literature there referred to. 

12 The Persian legislation is printed in Cmd. 8425, p. 29, and Anglo-Iranian Oil Co. 
Case, Pleadings 36. It is of a very rudimentary character. 

13 In Anglo-Iranian Oil Co. v. Jaffrate (The Rose Mary), [1953] 1 W.L.R. 246, at 
251, 252, this was admitted. 

14 On the deplorable fate of the arbitration proceedings, see Johnson, 30 Brit. Yr.. 
Bk. of Int. Law (1953). 

15 This was the view taken by Campbell, J., in the case referred to above, note 13. 

16 This was the view taken by Upjohn, J., in Re Helbert Wagg & Co.-Ltd., [1956] 
Ch. 323, at 346. 

17 It is a matter of regret that in Italy and Japan the courts failed to give redress. 
against an obvious international tort: Court of Venice, March 11, 1953, Foro Italiano 
78 (1953), I, p. 719, 1955 Int. Law Rep. 19; Civil Court of Rome, Sept. 13, 1954, Foro. 
Italiano 1955, I, 256; 1958 Rev. Crit. de Droit Int. Privé 519, with note by De Nova, 
1955 Int. Law Rep. 23; Court of Appeal, Tokyo, 1953 Int. Law Rep. 305. The reason- 
ing of these decisions to the effect that the Persian legislation afforded adequate 
compensation is wholly unconvincing. The failure to give redress against acts of 
remarkable lawlessness must forever be a source of disappointment for international. 
lawyers. 
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law of that state the rate of interest in respect of all contracts is reduced 
by 2%. Or a state has agreed to buy a large quantity of wheat. All 
import licenses are revoked and importation of any kind and by anybody 
becomes impossible. Or a state has granted to an alien the sole right to 
produce and sell beer. After the alien has built a brewery and sold its 
output for a number of years the state introduces prohibition. 

This is the crucial case. There is, so one assumes, no ground for an 
allegation of discrimination, abus de droit, denial of justice, or any other 
international tort of the traditional type. Is the defendant state’s re- 
sponsibility engaged solely by reason of the fact that it is unwilling to 
perforin its obligations otherwise than in accordance with its own general 
law, this being the law governing the contract? 


IT 


1. An emphatie answer in the affirmative was suggested by Switzerland 
and France, when they were claimants, while, not unnaturally, the op- 
posite was contended for by Yugoslavia and Norway, respectively, as de- 
fendants. 

In the Losinger & Co. case *® a Swiss firm had in the year 1929 entered 
into a contract with Yugoslavia for the building of a railway. The con- 
tract, which was admittedly governed by the law of Yugoslavia,’® con- 
tained an arbitration clause. While the arbitration proceedings were 
pending, legislation was enacted in Yugoslavia, whereby the procedure in 
the case of claims against the Yugoslav state was regulated, and arbitra- 
tion clauses to which the Yugoslav state was a party were declared null 
and void.” Relying on this statute the Yugoslav state refused to partici- 
pate any longer in the arbitration proceedings.** Switzerland took up 
the cause of its national and asked the Permanent Court of International 
Justice to declare the Yugoslav attitude unlawful. In support of her 
case Switzerland invoked the principle of pacta sunt servanda and at- 
tributed the following meaning to it: 


L'État ne pent se libérer d’obligations contractuelles valables ni par 
son droit privé interne, ni par ses dispositions légales de droit public. 
La thèse contraire équivaudrait à rendre aléatoire tous les contrats 
conclus par les étrangers avee un État, puisque celui-ci aurait toujours 
la faculté d’anéantir ses engagements en promulguant des lois spéciales, 
comme il l’a fait en l'espèce. La validité d’une obligation assum- 
mée par un tat doit évidemment s’apprécier d’après la législation 
en vigueur au moment où l'obligation est née. Cette règle de simple 
bon sens ne souffre aucune discussion.?? 


18 P.C.L.J., Series C, No. 78. It did not become necessary for the Court to render 
2 decision. 19 Ibid. 82, 238. 

20 The statute is printed on p. 118. 

21 In view of such refusal the Arbitrator stayed the proceedings: see pp. 113 et seq. 
This decision which caused the trouble was probably mistaken. It was for the Arbi- 
trator to decide upon his own jurisdiction, even in a ease in which it was alleged that 
a submission, valid at the time of the contract, became invalid as a result of later 
legislation. 22 Ibid. 32. 


578 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


Professor Sauser-Hall, the author of this formulation, adhered to and 
developed it with force in the course of the oral argument which he sub- 
mitted to the Court on behalf of Switzerland. 

Independently of this precedent France took a similar line in the case 
of Certain Norwegian Loans.™ In the early part of the twentieth century 
Norway had issued several series of bonds, a large part of which were held 
by French nationals. Later Norway passed legislation abrogating the 
gold clause. The bondholders, whose case was espoused by France, alleged 
that their bonds contained a gold clause and that the Norwegian legisla- 
tion abrogating it involved a breach of international law. The French 
case was originally put as follows: 


Une loi intérieure ne peut modifier la substance des contrats inter- 
nationaux consentis par un Etat; admettre le contraire serait sortir 
du droit pour entrer dans la voie de J’arbitraire. Le Gouvernement 
de l'État emprunteur ne peut se trouver dégagé à légard de 
\’étranger par sa propre législation; s’il suffisait de promulguer une 
Joi pour étre libéré de son obligation internationale, il n’existerait plus 
entre le préteur et l’emprunteur de rapport contractuel, mais seule- 
ment un rapport de sujet à souverain mettant le premier à la merci 
du second.” 


At a later stage France submitted that a state was internationally re- 
sponsible 


chaque fois qu’il y a rupture arbitraire d’un contrat, atteinte es- 
sentielle à l’équilibre des relations contractuelles ou encore, pour 
reprendre la terminologjie anglo-saxonne, ‘‘breach of contract.’’*6 


Finally, in the course of his oral argument Professor André Gros sub- 
mitted that 


lorsqu’un Etat a conclu avec un particulier étranger un contrat 
quelconque, il ne peut len dépouiller, directement ou indirectement, 
sans engager sa responsabilité à l’égard de l’État protecteur de cet 
étranger.?? 

No other state seems to have adopted the Swiss-French doctrine. The 
practice of the United States of America has, for more than a century and 
a half, been clearly opposed to it. Since 1803 it has not been usual for 
the United States to assist its citizens in the prosecution of claims founded 
on contracts with foreign governments except by rendering ‘‘its good 
offices’? and except in cases in which there is ‘‘an arbitrary wrong,” 
lack of good faith or abuse,*® or in which, in short, the foreign government 
is guilty of a tort as opposed to a breach of contract, this being the dis- 
tinetion expressly and formally adopted by the President and entire 

23 [bid. 295. For the Yugoslav argument presented by M. Stoykoviteh, see pp. 
242, 254 et seq., 333, 334. 

24 [1957] I.C.J. Rep. 9, digested in 51 A.J.L.L. 777 (1957). The Court was not called 
upon to render a decision on the merits. 25 1 Pleadings 34. 

26 Ibid. 404. 

272 Pleadings 61. And see pp. 63, 181, 182. For the Norwegian answer see 1 
Pleadings 485 et seqg.; 2 ibid. 134 et seq. 

284 Moore, Digest 705; 5 Hackworth, Digest 611. 

29 Moore, op. cit. 289, 723 et seq.; Hackworth, op. cit. 611 et seq. 
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Cabinet in 1847.°° Little is known about British practice, but it has 
recently come to light! that in 1858 and 1859 the British Government 
was advised by Harding Q.C. that it should not afford protection to a 
British subject who had entered into a contract with a foreign govern- 
ment, ‘‘unless and until they have suffered a denial or flagrant perversion 
of justice or some gross wrong.”’ 

2. As regards academic opinion, Professor Bourquin was fully justified 
in stating that 


la question de la responsabilité internationale des Etats pour manque- 
ment à des obligations contractuelles a retenu souvent l'attention des 
juristes. Il faut reconnaître, cependant, qu’elle a été rarement 
étudiée d’une manière approfondie. La plupart des auteurs qui 


s’en sont occupés se contentent d’émettre à ce sujet des idées som- 
maires et quelquefois assez vagues.*? 


Some authors shortly express views which, in effect, conform to United 
States practice and involve the rejection of ‘‘breach of contract’ as a 
head of international responsibility. Thus Lapradelle and Politis ex- 
plain that liability depends on abuse and similar circumstances: 


dans ces hypothèses et autres semblables, à la responsabilité con- 
tractuelle, interne, se substitue la responsabilité délictuelle qui est 
internationale; le débiteur est recherché, non pour ]’inexécution du 
contrat, mais pour la mauvaise foi, l’iniquité notoire ou l'injustice 
flagrante dont il s’est rendu coupable.** 


Neither this view nor the opposite theory is supported by analysis or 
reasoning. Thus Hyde, after correctly explaining the American prac- 
tice,** expresses doubt ** ‘‘whether the mere breach of a promise by a 
contracting State with respect to an alien is generally looked upon as 
amounting to internationally illegal conduct,” and requires a denial of 
justice as a condition of international responsibility. He then continues, 
however, as follows: 


Again, a State may, in the exercise of its power as a sovereign, alter 
or destroy its contractual obligations and so pursue a course in rela- 
tion to its undertaking that is not only harmful to the alien party 
thereto, but also at variance with the theory on which the arrange- 
ment was concluded and with what that party had reason to antici- 
pate. Such action, manifestly in one sense a breach of the agreement 
and effected by it (sic), constitutes also tortious conduct that possesses 
an internationally illegal quality.*® 


This is no more than a singularly bare and unconvincing assertion.** 


30 Moore, op. cit. 708; Eagleton, The Responsibility of States 161 (1928). 

312 MeNair, International Law Opinions 202-204. 

32 Case of Certain Norwegian Loans, 2 Pleadings 134. 

332 Recueil des Arbitrages Internationaux 548 (Note Doctrinale). See also, ¢.g., 
Van Hecke, Problémes Juridiques des Emprunts Internationaux 279, 280 (1955); 
Eagleton, The Responsibility of States 165, 166 (1928); Lipstein, 22 Brit. Yr. Bk. 
of Int. Law 134, 135, 142 (1945). 34 International Law 988. 

35 Ibid. 989, 990. 38 Ibid. 991. 

37 For a similar assertion, see 1 Borchard, State Insolvency and Foreign Bond- 
holders 137 (1951), whose observations cannot readily be followed. They are limited 
to the cases of currency devaluation and the abrogation of the gold clause. Against 
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3. When one comes to judicial practice, it would appear that no inter- 
national tribunal has ever expressed approval of the Swiss-French doctrine ; 
indeed, it seems that no international tribunal was at any time confronted 
with the issue. Several decisions have been invoked as favoring the one 
or the other theory, but on analysis are not in point. This applies, in par- 
ticular, to certain decisions of the United States-Mexican General Claims 
Commission. In the case of the North American Dredging Company of 
Texas 8 the question arose whether the Calvo clause deprived the Com- 
mission of jurisdiction; it was held that this was not so in those cases in 
which ‘‘a claim is based on an alleged violation of any rule or principle 
of international law.’’®* It is against the background of this decision 
that the case of International Fisheries Co. will have to be approached. 
Again the question was whether the Calvo clause precluded the investiga- 
tion of a claim arising from the cancellation of a contract. The majority 
of the Commission (Nielsen dissenting) answered in the affirmative, the 
reason being that the cancellation in question ‘‘was not an arbitrary act, 
a violation of a duty abhorrent to the contract and which in itself might 
be considered as a violation of some rule or principle of international 
law.’’?*+ The case of Illinois Central Railroad Company * was again 
concerned with jurisdiction only. The claim was founded upon the alleged 
non-performance of a contract. Mexico denied that ‘‘contract claims’’ 
came within the terms of the convention which authorized the Commission 
to pass upon ‘‘all claims .. . for losses and damages.’’ The objection 
was overruled. These decisions have no bearing upon the point now 
under discussion,** because none of them touches upon the question whether 
a state commits a tort if, in defense to a claim made against it under a 
contract which is subject to its law, it relies on a general change in that law. 


III 


1. It is submitted that the Swiss-French doctrine, as formulated by its 
authors, stems from a fundamental error which would not have arisen if 


this view, see Sir John Fischer Williams, Chapters on Current International Law 257 


et seq., 291 (1929). 88 4 Int. Arb. Awards 26. 
39 Ibid. 33, 40 Ibid. 691. 
41 Ibid. 699; see also p. 700. 42 Ibid. 21. 


43 It is difficult to understand how the last-mentioned case came to be relied upon 
by France in the case of Certain Norwegian Loans, 1 Pleadings 404. From time to 
time learned writers have referred to such decisions as The Administration of Posts 
and Telegraphs of the Republic of Czechoslovakia v. Radio Corporation of America, 
30 A.J.L.L. 523 (1936), or Radio Corporation of America v. The National Government 
of the Republie of China, 3 Int. Arb, Awards 1623, but a perusal of these cases makes 
it obvious that they are immaterial to the point under discussion; these were private 
law arbitrations in the course of which no point of publie international law arose. 
Nor is any help to be derived from the award made by the Permanent Court of Arbi- 
tration in the case of French Claims Against Peru, 16 A.J.I.L. 480 (1922): the claim 
of Dreyfus Bros. against Peru was fixed by the Peruvian President in 1880. A 
Peruvian law of 1886 declared all the internal acts performed by the President null 
and void. It was held that ‘‘this law cannot be applied to foreigners’ who treated 
in good faith.’’ The case depended on the effects of recognition and on the fact 
that the acknowledgment of 1880 was not an internal act. 
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public international lawyers had had due regard to the character and 
teachings of private international law: in the type of case where there 
is room for the problem at all under customary publie international law, 
no breach of contract in fact occurs and, consequently, the principle of 
pacta sunt servanda is not infringed. 

Contracts are governed by the law determined by the private inter- 
national law of the forum. That law ‘‘not merely sustains but, because 
it sustains, may also modify or dissolve the contractual bond.’’** These 
words of Lord Radcliffe express a principle of universal application. It 
is nowhere doubted, and has frequently been affirmed by the highest 
tribunals,** that a contract is subject to its proper law as it exists from 
time to time. If, therefore, the debtor relies on changes in the proper 
law, he does what he is entitled to do and cannot be charged with a breach 
of contract, his undertaking being limited to perform in accordance with 
the terms of the contract as sanctioned by the provisions of the proper 
law. This would be so even if the parties had expressly agreed upon the 
application of the proper law as existing at the time when the contract 
was made, and had thus excluded the application of subsequent changes, 
unforeseen and unforeseeable by the parties. The validity and effect of 
such a clause is doubtful in many respecis.*® It is clear, however, that 
it is the proper law of the contract that decides the question whether the 
change in the law overrides the clause. If the governing law is the law 
of the country which has enacted the change the clause will usually be 
abortive. Thus, if a contract containmg a gold clause is subject to 
American law, the Joint Resolution will have the effect of abrogating the 
gold clause, notwithstanding the parties’ attempt to render changes in 
the law inapplicable; if the contract is subject to a legal system other than 
that of the United States, the Joint Resolution necessarily is without effect 
and again the clause is abortive. 

These rules of private international law demand the rejection of any 
idea of ‘‘breach’’ of contract also in the case in which the state enacting 
the new law of general impact is itself a party to the contract. 

2. An argument in support of the Swiss-French doctrine might be de- 
rived from the well-known principle that as a matter of public interna- 
tional law no state can rely on its own legislation to limit the scope of its 
international obligations.*7 But this rule contemplates obligations gov- 


44 Kahler v. Midland Bank, [1950] A.C. 24, at 56. 

45 England: Re Chesterman’s Trusts, [1923] 2 Ch. 466, 478; Belgium: Cass., Feb. 
24, 1938, 39 Bulletin de 1’Institut Juridique International 105 (1938); Germany: 
Supreme Court, May 28, 1936, JW 1936, 2058; Sweden: Supreme Court, Jan. 30, 1987, 
36 Bulletin de l’Institut Juridique International 334 (19387); see, generally, 2 Rabel, 
Conflict of Laws 546 et seq.; Van Hecke, Problèmes Juridiques des Emprunts Inter- 
nationaux 195, 196 (1955), and numerous other writers on the conflict of laws. 

46 For a fundamental discussion see Rabel, 10 Rabels Zeitschrift 492, 508 et sq. 
(1936). One of the principal questions is whether such a clause does not involve only 
the incorporation of a foreign law, ie. a case of materiellrechtliche Verweisung. 
Probably the answer should be in the affirmative. 

47 P.C.I.J., Case Concerning the Free Zones of Upper Savoy and the District of Gex, 
Series A, No, 24, p. 12, and many other decisions rendered by that tribunal. 
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erned by public international law and has no bearing upon the scope of 
obligations which are subject to a system of municipal law, such as the 
law of the debtor state. If under the latter system of law no breach of 
contract occurs, it is not open to public international law to assert the 
contrary. Where the debtor state does wrong to its alien creditor, public 
international law may impose a delictual liability. The existence of a 
tort towards the ecreditor’s state is independent of any question of breach 
of contract. 

A somewhat strongly worded Report of the Committee on the Nationali- 
zation of Property recently set up by the American Branch of the Inter- 
national Law Association has described the view here advanced as 
‘‘formalistic’’ : 


No government would suggest that it has a legal right to breach a loan 
agreement it concludes with the International Bank for Reconstruc- 
tion and Development. Can it seriously be contended that a govern- 
ment has the legal ‘‘right’’ to breach a loan agreement with the Chase 
Manhattan Bank? Acceptance of the argument that the former con- 
tract is ntergovernmental, and consequently governed by international 
law, while the latter has but one government as a party, and conse- 
quently is governed by municipal law, even if formalistically satisfying 
—as it is not—adds nothing to the rule of international law. It may 
detract from the flow of international investment. The unsoundness 
of treating the legal rights arising from contracts between States and 
aliens as being of a lower order than those arising from agreements be- 
tween governments or their agencies merits further illustration. 
Afghanistan recently granted the Soviet Techno Export Organisation 
rights to explore for oil in Afghanistan. A breach by Afghanistan 
of the pertinent agreement would be a breach of international law. 
But a contract with a privately owned oil company, for the same object, 
of the same substance, upon the same terms, breached in the same way, 
by the same State, would not be a breach of international law in the 
eyes of some formalists. In fact, some would go so far as to say that if 
the contract were governed by Afghanistan law and that law were 
Altered to authorise the contract’s breach, no law, international, muni- 
cipal, or other, would be violated by breach.*® 


This argument, it is believed, breaks down for reasons of justice and sub- 
stance rather than form.. To hold the parties to their own choice of a legal 
system as the proper law of their contract and to judge the existence or 
non-existence of a “‘breach’’ by the law so chosen is imperatively demanded 
by any legal order which cherishes certainty, equitable treatment and sound 
results.*® It is not a question of certain contracts being ‘‘of a lower order”? 
than others. The point is that certain contracts belong to different orders 
from others. The ‘‘order’’ is determined by the parties themselves and 
cannot be changed merely because the expectation of one of them is disap- 
pointed. 


48 1957-1958 Proceedings and Committee Reports of the American Branch 70, 71. 

49 Perhaps it should be emphasized at this point once again that cases of discrimina- 
tion, denial of justice, abuse, and so forth, are not within the contemplation of this 
article. 
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3. It is a more serious question whether general legislation which the 
contracting state enacts and which interferes with such state’s contracts 
in a manner prejudicial to the alien is to be treated as expropriation, so 
that in the absence of reasonable compensation it would be illegal in Inter- 
national law. It would be merely a different formulation of the same 
question if, in accordance with some well-known American decisions,*®° it 
were asked whether a state must be treated as having impliedly waived 
rather than reserved its power to change its law to the detriment of the 
alien with whom it contracts. 

No state can be fixed with responsibility for expropriation unless the 
act complained of can fairly be said to involve the taking of property 
within the meaning attributed to that conception by the general principles 
of law recognized by civilized nations. These principles cannot be ascer- 
tained otherwise than by comparative law." While contracts are un- 
doubtedly property creating vested rights,®? legislative interference with 
their terms does not necessarily constitute the taking, but may amount 
to mere regulation, of property. More particularly, those measures which 
matter in the present context, namely, general legislation or executive 
provisions put into foree for the benefit of the community at large, do 
not involve the taking of property even if they affect the rights of the 
owner or the value of his property. 


50 See, in particular, Murray v. Charleston, 96 U. S. 432, 445 (1877), and other cases, 
all of which relate to contracts made by American States or municipalities granting 
exemption from taxation. Since Piqua Branch of the State Bank of Ohio v. Knoop, 
16 How. 369 (1853), such contracts are valid. These cases rest on very special reason- 
ing which does not lend itself to generalization. They can possibly be supported on 
the ground that they envisage only partial exemption from taxation, are predicated 
upon consideration and establish a rule which, as the example of charities shows, does 
not endanger essential governmental activities. See, generally, J. D. B. Mitchell, The 
Contracts of Public Authorities (1954). 

51 This point requires emphasis. It is unfortunate that no international lawyer 
discussing expropriation, confiscation or nationalization has as yet to any appreciable 
extent investigated the municipal law on such fundamental matters as the conception 
of property, the conception of taking, the ambit of the duty to compensate and so forth. 
This is the principal reason why most studies of the international law relating to the 
taking of property are so unsatisfactory. They rest on insecure and insufficient 
foundations, with the result that on a number of crucial points they have only positivistic 
assertions to offer. As indicaged, 75 Law Quarterly Rev. 219, note 43 (1959), the 
writer hopes soon to resume hÌ3 studies of the municipal law of expropriation as an 
essential preliminary to the study of the international law of expropriation. The 
doubts about this program expressed by Drucker, 228 The Law Times 86 (1959) only 
serve to emphasize the urgency of the task. 

52 Lynch v. U. S., 292 U. S. 571, at 576, 577, 579 (1933), per Mr. Justice Brandeis. 
Similarly Brooks-Scanlon Corporation v. U. S. 265 U. S. 106 (1923), which has its 
international counterpart in the Case of Norwegian Claims, Scott, Hague Court Reports, 
p. 38, and should be contrasted with Omnia Commercial Co. v. U. S., 261 U. S. 502 
(1923). 

53 The distinction between regulation and taking is both fundamental and universal. 
It is sanctioned by so many American and German decisions that they cannot even be 
listed. It was recently recognized in an impressive manner by the House of Lords 
in England: Belfast Corporation v. O. D. Cars Ltd., [1960] 1 All E.R. 65. 
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This proposition derives its strongest support from the unsurpassed 
wealth of material supplied by the judicial practice of the United States 
of America, as well as from decisions rendered in Germany and, to some 
extent, in the United Kingdom and France.** General legislation passed 
for the protection of public health, public safety or general welfare, 1.e., 
for purposes falling within the ‘‘police power’’ as known to American 
Constitutional law, cannot ever involve the taking of property, because 
“no person has a vested right in any general rule of law or policy of 
legislation entitling him to insist that it shall remain unchanged for his 
benefit.” 5 Thus where a State introduces prohibition, the owner of a 
brewery is without remedy, although he loses his business and the value 
of his factory premises is greatly reduced; *® similarly, a ereditor who 
suffers loss as a result of the depreciation of currency or the abrogation 
of gold clauses cannot allege the invalidity of the legislation on the ground 
that it interferes with his contractual rights and, therefore, takes his 
property without compensation." The extent of the ‘‘police power’’ has 
never been defined,®® but it is clearly established that the financial enrich- 
ment of the public purse is not a legitimate purpose covered by it.°° 

Where the state itself is a party to the contract, the same principles 
apply. Thus where the United States has sold silk for delivery on a 
certain. date, but fails to deliver it on account of a general embargo placed 
by its Railway Administration on the shipment of silk by freight, it 
cannot be held liable for damages, for it is settled law ‘‘that the United 
States when sued as a contractor cannot be held liable for an obstruction 
to the performance of the particular contract resulting from its public 


54 Much useful material on the law of England, the United States and France has 
been collected by Professor Mitchell (note 50 above). It will, of course, be appreciated 
that most of the cases used, in particular the American eases, are grounded in express 
Constitutional provisions, such as the due process clause and the prohibition of State 
impairment of the obligations of contract. But these provisions, in turn, rest on 
fundamental ideas of universal validity. 

55 Chicago & Alton Railroad Co. v. Tranbarger, 238 U. S. 67, at 76 (1915), per 
Mr. Justice Pitney on behalf of the Court. See also New Orleans Gas Light Co. v. 
Louisiana Light & Heat Producing & Manufacturing Co., 115 U. S. 650, 672 (1885) ; 
Pennsylvania Railroad Co. v. Miller, 132 U. S. 75, 83 (1889); Pennsylvania Coal Co. v. 
Mahon, 260 U. S. 393 (1922). 

56 Mugler v. Kansas, 123 U. 8. 623 (1887). 

57 Knox v. Lee, and Parker v. Davies, 12 Wall. 457, 551 (1870), per Mr. Justice 
Strong; Norman ~v. Baltimore & Ohio Railroad Co., 294 U. 5. 240, 306 (1935), per 
Chief Justice Hughes; German Supreme Court, Mareh 1, 1924, RGZ 107, 370; Nov. 4, 
1925, RGZ 111, 320; May 20, 1926, RGZ 114, 27. 

58 What prima facie is ‘‘regulation’’ may become a ‘‘taking.’’ The question is one 
of degree: Pennsylvania Coal Co. v. Mahon, 260 U. 5. 393 (1922); New Orleans Public 
Service v. City of New Orleans, 281 U. S. 682, 687 (1929); Belfast Corporation v. 
O. D. Cars Ltd., [1960] 1 All E.R. 65, at 70, per Lord Simonds. 

59 Lynch v. U. S., 292 U. S. 571, 580 (1933), where Mr. Justice Brandeis said that 
‘to abrogate contracts in the attempt to lessen government expenditure would not be 
the practice of economy, but an aet of repudiation.’’ Cf. Von Hoffmann v. City of 
Quincy, 4 Wall. 535 (1866). In the same sense German Supreme Court, Feb. 10, 1932, 
RGZ 136, 113, 123. 
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and general acts as a sovereign.’’ 6° Or where a State in 1867 granted to 
a corporation the monopoly of carrying on a lottery, but in 1869 made 
all lotteries illegal, no complaint can be made, for 


the legislature cannot bargain away the police power of a State. 
Irrevocable grants of property and franchises may be made if they 
do not impair the supreme authority to make laws for the right gov- 
ernment of the State, but no legislature can curtail the power of its 
successors to make such laws as they deem proper in matters of 
police.® 


Again, if the monopoly rights of a railway company, granted in 1870, are 
infringed by a statute of 1907, which imposes the duty to construct an 
opening through a railway embankment to prevent land from being flooded, 
this is not the taking of property, but the legitimate exercise of govern- 
mental powers for the benefit of the community at large.®* There are 
numerous similar cases in some of which the guiding principle is stated 
as follows: 


But into all contracts, whether made between States and individuals 
or between individuals only, there enter conditions which arise not 
out of the literal terms of the contract itself; they are superinduced 
by the pre-existing and higher authority of the laws of nature, of 
nations or of the community to which the parties belong; they are 
always presumed, and must be presumed, to be known and recognized 
by all, are binding upon all and need never, therefore, be carried into 
express stipulation, for this could add nothing to their force. Every 
contract is made in subordination to them and must yield to their 
control, as conditions inherent and paramount, wherever a necessity 
for their execution shall oceur.® 


Yet where a legislative measure cannot fairly be described as being 
adopted for the benefit of the general public or, in other words, by way of 
regulation, the interference with contractual rights constitutes a taking. 
Thus, where a corporation is granted the exclusive right to produce and 
distribute gas in the City of New Orleans, a subsequent statute of Louisiana 
purporting to abolish ‘‘the monopoly features in the charter of any corpora- 
tion’* other than a railway company is invalid: it would be open to the 
State to modify the charter upon payment of just compensation under 
the power of eminent domain, but the police power cannot be invoked, 
because a contract contemplating the distribution of gas is for the general 
benefit and ‘‘is not, in any legal sense, to the prejudice of the publie health 


60 Horowitz v. U. S., 267 U. S. 458, at 460 (1925), per Mr. Justice Sanford on 
behalf of the Court. In the same sense the Court of Appeal in England: William Cory 
and Son Ltd. v. City of London, [1951] 2 K.B. 476. 

61 Stone v. Mississippi, 101 U. S. 814, 817, 818 (1879), per Chief Justice Waite. 
See also, e.g., New Orleans Public Service Co. v. City of New Orleans, 281 U. S. 682 
(1929). 

62 Chicago & Alton Railroad Co. v. Tranbarger, 238 U. S. 67 (1914). 

63 The West River Bridge Co. v. Dix, 6 How. 507, 532 (1848), per Mr. Justice Daniel 
on behalf of the Court; Home Building & Loan Association v. Blaisdell, 290 U. S. 398, 
435 (1933); Hast New York Savings Bank v. Hahn, 326 U. S. 230 (1945). 
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or the publie safety,” + it being clear that nothing can ‘‘restrict the 
power of the State to protect the public health, the publie morals or the 
publie safety, as the one or the other may be involved in the execution of 
such contracts.” ® To take a more recent case, in which the opinion of 
the Court was delivered by Mr. Justice Brandeis: by virtue of the War 
Risk Insurance Act passed during the first World War the United States 
issued policies for the benefit of the dependents of serving soldiers. In 
1933 a new statute repealed ‘‘all laws granting or pertaining to’’ such 
insurance and thus rendered enforcement of payments due under the 
policies impossible. Contracts being property, their annulment without 
compensation constitutes a taking, ‘‘unless, indeed, the action falls within 
the federal police or some other paramount power,” ** and this, clearly, 
cannot be asserted.* 

There is only one type of contract which, if concluded by the United 
States, constitutes a distinct category and in connection with which regula- 
tion becomes taking, viz., the contract whereby the United States borrows 
money. The United States cannot by legislative measures annul or modify 
the obligations it has undertaken towards its lenders. Accordingly, if 
the United States abrogates the gold clause, this cannot affect bonds issued 
by the United States. There would seem to be no justification for found- 
ing upon this exception a general principle of law applicable to state loans. 

It is certainly difficult and perhaps impossible to devise a verbal formula 
capable of explaining the line of demarcation between regulation and 
taking, between measures designed to define the content and scope of 
substantial rights in general and measures of expropriation. Nor is it 
easy to find the phrase which exposes the distinction, for instance, be- 
tween the prohibition of lotteries, a regulating measure, and the invalida- 
tion of monopolies (including lotteries, but excluding railway companies), 
a case of taking. The attempt to draw that elusive line must be left for 
a later occasion, though this obvious point may perhaps be made: if a 
state prohibits lotteries in general so as to prevent its citizens from 


64 New Orleans Gas Light Co. v. Louisiana Light & Heat Producing & Manufacturing 
Co., 115 U. S. 650, 671, 673 (1885). 

65 Ibid. at 672. For a similar application of the principle see Manigault v. Springs, 
199 U. 8. 473, 480, 481 (1905). The leading case is Charles River Bridge v. Warren 
Bridge, 11 Pet. 420 (1837). 

66 Lynch v. U. S. (note 59 above), at 579. 

67 Because the Act of 1933 was enacted to economize, and this is insufficient justifica- 
tion for regulation: note 59 above. Moreover, it was directed against a specified and 
limited group of persons and therefore lacked generality. 

68 Perry v. U. S 294 U. S. 330 (1935). Although a distinguished writer (Professor 
H. M. Hart, ‘‘The Gold Clause in United States Bonds,’’ 48 Harvard Law Review 
1057 (1935)) has suggested that ‘‘few more baffling pronouncements ... have ever 
issued from the United States Supreme Court,’’ the reason is both clear and at the 
same time a very special one. It is derived solely from two provisions of the American 
Constitution, according to which Congress is authorized ‘‘to borrow money on the 
credit of the United States’? (Art. I, Sec. 8), and the ‘‘ validity of the publie debt of 
the United States, authorized by law ... shall not be questioned’’ (14th Amendment, 
See. 4). The analysis by Mitchell, op. cit. 148 et seg., is unsatisfactory, because he 
overlooks these essential points. 
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gambling, this, it is true, invalidates lottery monopolies granted by it, 
but does not amount to a taking, because neither the state itself nor any 
other person within its boundaries will carry on the business of a lottery.® 
For present purposes it must suffice to conclude that there is no evidence 
in support of the proposition that, as a matter of general principle and, 
consequently, of international law, state contracts enjoy a greater degree 
of protection against regulation (as opposed to expropriation) than other 
contracts. 

4. This leaves the last question whether a state commits an international 
wrong at any rate in the case in which, by a general law, it modifies its 
own contractual obligations in disregard of an express prior undertaking 
not to do so or to exempt them from any such change. Such a clause, 
as has been shown,” was included in the concession granted by Persia to 
the Anglo-Iranian Oil Company. Since that concession was governed by 
public mternational law, it could not be reached by Persian measures, 
and the express exemption clause was otiose. If the concession had been 
governed by Persian law, its repudiation was presumably valid from the 
point of view of the proper law and there is, therefore, little difference 
between the case of an express exemption clause and the factual situation 
discussed in the preceding section 3. Such a difference seems to have been 
asserted by the United Kingdom in the course of its submission in the 
Anglo-Iranian Oil Co. Case, but these were unfortunately not character- 
ized by close and convincing reasoning. After starting with a far too 
general proposition,’”? the United Kingdom submitted the much more 
specific thesis that the termination of a concession was unlawful if the 
grantor state “‘has expressly undertaken ... not to terminate it uni- 
laterally.’’ "2 

No evidence in support of this proposition was adduced nor can it be 
found anywhere. In particular, it cannot be found in the law of the 
United States, where it is firmly established that the power to regulate 
for the general benefit is paramount ™ and ‘‘inalienable even by express 
grants.’’7* The truth is that even in international law the express ex- 

69 In other words, if the state itself carries on the lottery, the case would clearly 
be one of taking. 70 Above, p. 575. 

71 Pleadings 78; it was to the effect that there was ‘‘always prima facie an inter- 
national obligation upon a State to observe the terms of a concession granted to a 
foreigner . . . the international responsibility of the grantor State is engaged if there 
is a breach of this obligation and if municipal remedies have been exhausted without 
success’? (italics supplied). 

72 Pleadings 81. The argument was developed at p. 87 et seg. At its conclusion 
the thesis was submitted (p. 92) that ‘‘a State can validly bind itself by treaty or by 
contract with a foreign national not to interfere with concessionary rights’? (italics 
supplied). A similar argument is put forward by Friedmann, Law in a Changing 
Society 455, 456 (1959). 

73 Note 65 above; and see Home Building & Loan Association v. Blaisdell, 290 U. S. 
398 (1933). 

74 Chicago & Alton Railroad Co. v. Tranbarger, 238 U. S. 67, at 76 (1914), per 
Mr. Justice Pitney on behalf of the Court. See Mitchell, op. cit. 90 et seg, for a 


large number of other cases on the same point. It is, however, difficult to agree with 
the analysis suggested by the learned author. 
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emption from the effects of future legislation is redundant. Such exemp- 
tion cannot and ought not to preclude the genuine exercise of the state’s 
police power. On the other hand, where, in substance, the state takes 
property without compensation, its international liability is engaged even 
in the absence of the clause. 


IV 


If the preceding submissions, based on the present state of customary 
international law are correct, the question arises whether, de lege ferenda, 
a different rule should be recommended. It is by no means certain that 
the answer should necessarily be in the afirmative. 

The idea that contracts must in all cireumstances be performed accord- 
ing to their tenor, that in regard to interference by a competent legislator 
they are sacrosanct, that they are entitled to an almost unique status of 
immunity—that idea, so it may be argued, is opposed to the daily and 
universal experience of mankind and to the requirements of good sense 
and justice. If an alien who contracts with a foreign state desires to be 
protected against legislative encroachments by that state upon his con- 
tractual rights, he must imsist upon the submission of the contract to 
a legal system other than that of the contracting foreign state. If the 
alien fails to do so, he is disentitled from complaining about the conse- 
' quences flowing from the application of the foreign state’s law to a con- 
tract voluntarily concluded and submitted to that law which, ex hypothesi, 
is unobjectionable in content and, in particular, does not involve the taking 
of property. In other words, if, by implication a contract concedes to 
the state the power of interference and if the exercise of such power is 
not subject to criticism, international law ought not to impose responsi- 
bility for what is not tortious. 

Against this it may be urged that in practice private persons frequently 
have no option but to agree to the application of the legal system of the 
state with which they contract; that the alien should not be left unpro- 
tected against the effects of legislation enacted by the contracting state 
itself; that any willingness to allow prima facie validity to such legislation 
would give rise to an invidious diseussion of such objectionable features 
as can be discovered in it; that, therefore, in the interest of Justice in a 
broad sense it is preferable to deny altogether international validity to any 
such legislation, insofar as state contracts are concerned; that, moreover, 
the flow of international investments and the economic progress of many 
countries demand the possibility of giving an absolute and indefeasible 
assurance against interference by the state which is the recipient of 
benefits under a contract governed by its own law. 

It is diffieult to choose between these two views. The former, probably, 
is sound in law and attractive to the lawyer, but the latter seems to be 
regarded as conforming more closely to practical needs, for it appears 
that for thirty years or so reformers and ecodifiers have attempted to find 
a formula to express it. Their motive for so doing has frequently been 
Jacking in clarity and persuasiveness. Yet they must have been inspired 
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by the conviction that their endeavors were supported and, indeed, de- 
manded by reasons of substance. It would, therefore, be retrograde and 
unhelpful to condemn those efforts as unnecessary or misplaced and to 
refrain from a contribution to a legal development which so many regard 
as desirable. What, then, should be the definition of the international tort 
which it is intended to create? 

The Bases of Discussion drawn up by the Preparatory Committee of the 
Hague Conference of 19307 distinguished between contracts in general 
and debts. As regards the former the Committee suggested the affirma- 
tion of responsibility for such legislation as ‘‘directly infringes’’ con- 
tractual rights, but where general legislation is incompatible only with the 
operation or performance of a contract, responsibility ‘‘depends on the 
circumstances.” It must be doubtful whether a solution on such lines 
would add anything to the existing law, particularly if it is remembered 
that the direct infringement of contractual rights is likely almost in- 
variably to involve the taking of property. As regards debts, the cancel- 
lation or repudiation was intended to involve absolute liability, but in 
the case of the suspension or modification of the service or in the case of 
a failure to pay, liability should exist only in the absence of ‘‘financial 
necessity.” The distinction cannot easily be drawn or justified. More- 
over, it is contrary to legal principle and practical requirements that in 
the case of monetary obligations the debtor should be allowed to invoke 
financial difficulties as an excuse for non-performance. It is not surprising 
that the Third Committee of the Hague Conference of 1930 °° in effect 
abandoned these suggestions and submitted a draft of extreme conservatism : 
The Committee proposed to limit the state’s responsibility for legislation 
to the ease in which this is incompatible with the state’s ‘‘international 
obligations,’’ 2.e., obligations resulting from treaty, custom or the general 
principles of law (as opposed to obligations resulting from municipal 
law). Such a provision would, of course, merely express what is obvious 
and elementary. 

The Draft Convention which the Harvard Research prepared in 19297" 
intends to be more progressive, but is also more obscure: International re- 
sponsibility is said to flow from the ‘‘non-performance’’ of a contractual 
obligation owed by the state to an alien who has exhausted local remedies. 
The Comment does not by any means make the matter clearer by stating 
that the proposed provision implied ‘‘of course an unlawful or wrongful 
non-performance.’’ But can there be ‘‘non-performance’’ and, still less, 
unlawful or wrongful non-performance if the contract is subject to the 
law of the debtor state and this provides justification for the failure to 
perform? It seems likely that in the crucial case the Draft Convention 
would be ineffective. 


75 Nos. 3, 4, 8 and 9, conveniently printed in 2 I.L.C. Yearbook (1956) 223; see also 
24 A.J.I.L. Supp. 48 et seg. (1930). 

76 Art. 6, 2 I.L.C. Yearbook (1956) 225. 

77 Art. 8, 23 AJ.I.L. Spec. Supp. 167 et seg. (1929); 2 I.L.C. Yearbook (1956) 229. 
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The latest attempt at codification comes from Professor F. V. Garcia 
Amador, the International Law Commission’s Special Rapporteur. In 
his Second Report on State Responsibility 7 he distinguishes between con- 
tractual obligations in general and public debts. Apart from the obvious 
and quite distinct cases of discrimination, denial of justice and expropria- 
tion, the ‘‘non-performance’’ of state contracts involves an international 
tort, if it ‘‘is not justified on grounds of public interest or of the economic 
necessity of the State.’ Similarly, in the case of the state’s publie debts,” 
international responsibility is attached to the acts of repudiation and cean- 
cellation (not, apparently, modification and suspension) except where ‘‘the 
measure in question is justified on grounds of public interest’’ (not eco- 
nomie necessity). 

In the first place it must be objected that there is no good reason for 
any distinetion between contractual obligations and public debts. Both 
types of obligation should be on the same level,®° because, notwithstanding 
the peculiar policy embodied in the American Constitution,®* there is no 
room in the modern world for the proposed differentiation: whether the 
state is lable for money lent or for the price of goods sold and delivered 
or whether it has to deliver goods which it has sold, but for which it has 
refused to grant an export license—in these and many similar cases 
identical solutions are required of international law. 

Secondly, the Report does not define the terms non-performance, repudi- 
ation and cancellation. It is necessary to explain the distinction between 
three different conceptions. It is even more important to state the legal 
system which determines whether any such breach as is contemplated by 
the Report has occurred. 

Thirdly, it is difficult to give approval to the disappointing suggestion 
that any failure to perform contractual obligations or public debts, which, 
ex hypothesi, must be unjustifiable under the proper law of the contract, 
is, in international law, capable of being justified on grounds of public 
interest. This must be the public interest of the state whose responsibility 
is in issue. No elaboration is required to bring home the point that ac- 
ceptance of any such exception would in practice exclude the possibility 
of establishing the contracting state’s responsibility.®* 

It may be that a workable solution of the problem can be found only 
by generalizing an established principle of international law and at the 
same time taking a leaf out of the American Constitution and out of the 


782 I.L.C. Yearbook (1957) 104, 116. 79 This term, unfortunately, is not defined. 

80 Some of the material on this point is collected by Mann, 21 Brit. Yr. Bk. of Int. 
Law 11, at 13, 14 (1944). It is not really open to doubt that the distinction between 
contracts and public debts (if it ever existed), is obsolete and unjustified. In the 
same sense Eagleton, The Responsibility of States 176 et seq. (1928), and Van Hecke, 
Problèmes Juridiques des Emprunts Internationaux 17 et seg. (1955). 

81 Above, note 68. 

82 In the case of contractual obligations, economic necessity is suggested as an ad- 
ditional justification. ‘‘Publie interest’’ is so wide a term that it is likely to com- 
prise economic necessity. 


1960] STATE CONTRACTS AND STATE RESPONSIBILITY 591 


books of authority to which it has given life: without prejudice to its 
liability for any other tort (such as denial of justice, diserimination, ex- 
propriation), the state shall be responsible for the injuries caused to an 
alien by the non-performance of its obligations stipulated in a contract 
with that alien if and insofar as such non-performance results from the 
application of the state’s law enacted after the date of the contract; this 
shall not apply where the law so enacted is required for the protection of 
public safety, health, morality or welfare in general. 


JOINT DEVELOPMENT OF INTERNATIONAL WATERS 


By Wim E. KENWORTHY 


Of the Colorado and District of Columbia Bars 


During the past thirty years there has been an increasing awareness that 
in order to achieve the maximum utilization of available water resources 
the development of each river basin should be considered as an entity. 
One instance in which the concept was thoroughly applied, whether or 
not properly, was the Tennessee Valley Authority. Effective conservation 
and flood control practices must begin in the upper reaches of a watershed 
in order to be effective. Normally the best dam sites are located in the 
more mountainous terrain, distant from the cities and irrigated farm lands. 
Practical illustration of the advantages to be gained by joint development 
is provided by a recent report of the International Columbia River Engi- 
neering Board, wherein it was coneluded: 


The water resources of the Columbia River basin can be developed 
for a variety of purposes. Maximum utilization of these resources can 
be achieved only by implementation of a comprehensive plan of de- 
velopment covering all parts of the basin. Such a plan should recon- 
cile—as far as possible—competing and alternative uses. A key re- 
quirement would be the provision of the maximum practical amount 
of upstream storage. With resulting relatively complete flow regula- 
tion, increased power output and flood control would be provided and 
~ water supplies for most of the other uses would be assured. 


The desirability of the principle of jomt development received attention 
as early as 1923 in the Geneva Convention Relating to the Development 
of Hydraulic Power. Article V stated that the technical methods adopted 
in international agreements for the development of rivers should, insofar 
as possible, disregard the international frontiers.” The report of the 1925 
Nile Commission emphasized that future development in Egypt would 
require the construction of works in the upstream nations, and the feeling 
was expressed that all possible co-operation should be rendered? In 1949 
this spirit was bearing fruit in the agreement between the United Kingdom 
and Egypt providing for co-operation in construction of the Owen Falls 
Dam in Uganda.* The same thought was expressed by Professor H. A. 


1 Water Resources of the Columbia River Basin, Report to the International Joint 
Commission Prepared by the International Columbia River Engineering Board, 1959 
(Abstract, p. 6). 

2General Convention Relating to the Development of Hydraulic Power Affecting 
More Than One State, 36 L.N.T.S. 76 (Geneva, 1923). 

31925 Nile Commission Report, par. 90 (March, 1926). 

4 Agreement, United Kingdom and Egypt, Regarding the Construction of the Owen 
Falls Dam, 226 U.N.T.S. 274 (Cairo, 1949). Plans and specifications, as well as all 
subsequent contracts for the work, were to be approved in consultation between the 
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Smith when he declared as a first principle that every river system 1s 
naturally an indivisible physical unit which should be developed for maxi- 
mum benefit to the human community, regardless of political divisions.” 

In the planning of a joint effort by two or more states for the develop- 
ment of a river there must be an apportionment of benefits and costs. 
Once the relative benefits to be gained by each nation from the scheme are 
known, the costs will normally be borne proportionately. The evaluation 
of the effects of a scheme of development may involve both monetary and 
non-monetary considerations. The procedure for evaluation of the effects, 
both beneficial and adverse, amounts to a determination of the differences 
in conditions ‘‘before and after” or ‘‘with and without’’ the development 
involved.” Among the questions necessarily considered are the nature and 
magnitude of the effects, the period of time over which the relative condi- 
tions are compared, the assumptions made as to physical conditions at the 
time of construction and subsequently, the interest rate used, the levels of 
prices likely to be in effect, and the proper measure of the value of the 
various uses of water. These considerations are specifically applicable and 
must be treated in determining effects upon the quantity of water, its 
quality, navigation interests, hydroelectric power, flood prevention and 
the stability of stream banks and channels. Therefore the proper ap- 
portionment of benefits and costs in any program of international hy- 
draulie development will be most certainly a complicated and lengthy 
process.® 

Naturally the ideal of joint development cannot be attained without 
implementation through joint investigative and administrative effort. The 
development of a river basin as a co-ordinated unit requires, first of all, 
extensive investigation. This is best accomplished by an international body 
free from the taint of partiality. Thus the first step is Joint investigation. 
It is in the investigating and programming stage that co-ordination be- 
tween participating states takes shape. 





er ee — 


appropriate authorities of Uganda and Egypt. Subsequent exchanges in 1952 and 
1953 provided for the sharing of construction costs in connection with raising the 
level of Lake Victoria. 

5 Smith, The Economic Uses of International Rivers 150 (1931). 

6 See, for example, the Rio Grande Rectification Convention, U. S. and Mexico, Feb. 
1, 1933, U. S. Treaty Series, No. 864; 28 A.J.I.L. Supp. 98 (1934). It is expressly 
stated that costs of the program are apportioned ‘‘in consideration of the difference 
existing in the benefits derived by each of the contracting countries.’’ See also 
Protocol, Austria and Hungary, Concerning the Hydraulic System in the Frontier 
Region, 80 L.N.T.S. 68. 

7U. 8. working paper for May, 1957, meeting with Canadian representatives con- 
cerning the Columbia River Basin (Hearings, Senate Committee on Interior and 
Insular Affairs, 85th Cong., 2nd Sess., Upper Columbia River Development 68). 

8In programs of limited scope, convenient formulas may sometimes be found. Thus 
in 1922 the Central Rhine Navigation Commission agreed to build a weir on the Kembs 
River which would back water into Switzerland. It was agreed that by way of com- 
pensation Switzerland should be conveyed 20% of the power produced. The figure 
20% was found to represent the power from the fall produced on Swiss territory 
through the rise of the water level. 
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The 1923 Geneva Convention on Development of Hydraulic Power con- 
tained not only a general reference to international co-operation but also 
a provision for joint investigation.” It stated that where reasonable de- 
velopment of hydraulic power required international investigation, it 
should be carried out jointly at the request of any one of the states con- 
cerned. The investigation was to be conducted so as to arrive at the solu- 
tion most favorable to the interests of the states as a whole. In short, 
at the request of any party, joint investigation would be undertaken to 
arrive at a scheme for maximum development of water resources, re- 
gardless of national boundaries. 

The aim of the 1923 convention was to provide a framework for the 
accomplishment of those plans for joint development requiring either joint 
investigation or the construction of works in two countries. For this 
limited purpose the provisions of the convention seem adequate enough. 
Nevertheless, the convention received remarkably little support. So far 
as is known, no two states sharing a common waterway have ratified this 
convention. 

In contrast to the relatively detailed provisions of the 1923 convention, 
the recommendations of the United Nations Economic Commission for 
Europe in 1952 contained rather limited provisions for joint investigation. 
With respect to boundary rivers only it was recommended that the best sites 
for construction should be selected after examination of the locality by a 
joint commission. The recommendations added that sites were to be chosen 
on the basis of technical considerations, irrespective of the position of the 
frontier.. 

Within recent years there have been a number of joint investigations 
undertaken. The international investigation of the St. Lawrence Seaway 
Project must be regarded as successful, and more will be said of this later. 
Joint investigation of the resources of the Columbia River Basin has been 
completed recently. In 1957 Cambodia, Laos, Thailand and Vietnam 
established a Committee for Co-ordination of Investigations of the Lower 
Mekong Basin, all four riparians being represented on the committee. 
The group received a formal statute, and it is to act in full co-operation 
with the United Nations Economie Commission for Asia and the Far 
East.!? 

The alternative to joint investigation is to provide ample opportunity 
for unilateral investigation by an interested and active state. This was 
the solution proposed by the 1933 Conference of American States? It was 
recommended that where investigations are necessary, 


ə Note 2 above. 

10 U.N. Economie Commission for Europe, Legal Aspects of Hydro-Electrie Develop- 
ment of Waters of International Concern 305 (U.N. Doc. E/ECH/136, 1952). 

11 Note 1 above. 

12 Dept. of State Memorandum on Certain Aspects of Hydroelectric Development, 
Hearings, Senate Committee on Interior and Insular Affairs, 85th Cong., 2nd Sess., 

. 75. 
P 13 Declaration on Industrial and Agricultural Use of International Rivers, Seventh 
International Conference of American States, 1933, 28 A.J.I.L. Supp. 59 (1934). 
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the states on whose territories the studies are to be carried out, if not 
willing to make them directly, shall facilitate by all means the making 
of such studies on their territories by the other interested state and 
for its account. 

Unilateral investigation may be the best solution, particularly where 
there is already an established organization funetioning im one state. 
Such was the case recently with respect to hydrological and meteorological 
studies conducted in the upstream Nile Basin in Uganda. Egypt needed 
the information, and Uganda had an established organization for the 
effort. In return for the results of the surveys, Egypt agreed to con- 
tribute a fixed yearly amount toward the costs. 

Another example of international agreement providing for co-operation 
in unilateral investigation is a 1946 treaty between Turkey and Iraq.” 
This treaty recognized the need for conservation and flood control works 
on the Tigris and Euphrates and further recognized that the best locations 
for the works were probably in Turkey. The agreement provided for 
visits to Turkey by Iraqi technical personnel to make surveys, collect 
information and select sites for installations. The costs of the investiga- 
tion were to be borne by Iraq, and Turkey agreed to co-operate fully. 
Turkey also promised to install certain gauging stations, with costs shared ; 
to observe the water level daily during periods of high water, and to 
telegraph the gauge readings to Iraq. Unfortunately no practical results 
have been noted to date from these provisions, 

After completion of the investigation, the construction of recommended 
works must begin. Particularly on boundary rivers it is found that a 
joint body of some sort is required either for co-ordination or actual 
supervision of the work. One of the conclusions expressed by the United 
Nations Economie Commission for Europe in its study of the development 
of hydro-electric power is significant in this connection: 


Generally speaking a common concessionaire is designated by the 
two countries and the conditions governing the grant of the concession 
are drawn up beforehand by the commission. But in practice the 
application of this procedure meets with many difficulties, for on 
either side of the frontier legislation varies and methods of applying 
the concession, expropriations and the constitution of servitudes are 
essentially different in each country. One of the conclusions to be 
drawn from this study is that it appears necessary and urgent to make 
a comparative survey of national legislation on these specifice ques- 
tions,?® 


Probably as a result of these differing factors from country to country 
the methods of conducting joint development will be found to vary con- 
siderably. A recent agreement between Austria and Bavaria related to 


14 Exchange of Notes, United Kingdom and Egypt, Regarding Cooperation in 
Meteorological and Hydrological Surveys in Certain Areas of the Nile Basin, 226 
U.N.T.S. 288 (Cairo, 1950). 

15 Protocol Number 1 to Turkey—Iraq Treaty of Friendship and Neighbourly Relations, 
37 U.N.T.S, 281 (1946). 

16 U.N.E.C.E., Legal Aspects of Hydro-Electrie Development of Rivers and lakes of 
Common Interest 192 (U.N. Doe. E/ECE/186, 1952). 
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development of frontier reaches on three boundary (contiguous) rivers-— 
the Inn, the Saalech and the Salzach. The plans called for the setting up 
of an Austro-Bavarian joint stock company in whieh each state would 
hold half the shares. Power developed from the venture would be shared 
in the same proportion.* 

An interesting approach was adopted in an agreement between Switzer- 
land and Italy relating to a hydro-electric project to be operated on the 
Reno de Lei, a small stream flowing into Switzerland from Italy. Here 
the formation of a joint company was chosen as the device to be employed 
in the development of a successive stream (a stream which crosses an inter- 
national boundary). The project was to be operated, not by the two 
governments, but by a combination of a Swiss and an Italian corporation, 
to be known as the Consorzio Alpi Vallee di Lei. Another interesting 
feature of the arrangement is that a small exchange of territory took 
place m order to facilitate certain legal aspects in connection with con- 
struction. The ownership of the actual dam site was to change from Italian 
to Swiss; the lands to be flooded were in both Italy and Switzerland. 

Still another scheme for joint development was revealed by an exchange 
of notes between the United Kingdom and Portugal relating to the Shire 
Valley project between Mozambique and Nyasaland. Construction of the 
project and the production of hydro-electric energy was to be undertaken 
by a joint corporation based upon certain principles: (a) a Nyasaland 
corporation, with that government holding the majority of the shares; 
(b) the corporation concerned only with production and sale of electric 
power in bulk at the power station to the Portuguese and Nyasaland 
Power Authorities. The portion sold to the Portuguese would be trans- 
mitted to the frontier over lines of the Nyasaland Electricity Authority for 
an agreed price; and (c) the size of the Portuguese shareholding would 
be proportionate to the basis of the contribution to the scheme. However, 
this scheme related only to hydro-electric development, for the notes also 
stated specifically that reclamation and irrigation works in the lower Shire 
were to be undertaken, ‘‘With due regard for the scheme as a whole . 
by the Governments of each territory in accordance with their own re- 
quirements and at their own expense.’’ +° 


INTERNATIONAL SUPERVISORY COMMISSIONS 


Since the large-scale development of any stream involves a multitude of 
day-to-day-problems, it has been found expedient in most instances to 
create an international body to deal with the problems which arise both 
in construction and in subsequent regulation. The composition and rôle 
of such bodies has varied widely from case to case. They may be either 
permanent or ad hoc; they may have sweeping supervisory powers or a 


17 U.N.E.C.E., op. cit. 50. 

18 Dept. of State Memorandum on Certain Aspects of International Hydroelectric 
Development, note 12 above. 

i9 Exchange of Notes, United Kingdom and Portugal, Providing for Portuguese 
Participation in the Shire Valley Project, 175 U.N.T.S. 14 (1953). 
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merely advisory rôle. In spite of the wide acceptance of the idea of such 
international bodies, their creation is not without disadvantages, as was 
pointed out by the International Bank in its 1954 proposal for the develop- 
ment and use of the Indus Basin waters.*° The administrative arrange- 
ments are expensive, recurring annually. The structure becomes complex. 
It was stated that joint commissions are likely to be inefficient except in 
extremely favorable conditions. The elimination of the necessity for the 
formation of a jomt commission was cited as an advantage of the Bank’s 
plan for complete separation of the Indian and Pakistan water systems. 
Nevertheless, this involved tacit recognition that for any program short of 
complete separation some sort of joint commission would become necessary. 

In the United States the creation of interstate bodies for the purposes 
of regulating the development and administering the waters of interstate 
streams has become a common practice.” Similarly Australia found the 
formation of an interstate commission for the exeeution of development 
works and the administration of the river to be necessary in the settlement 
of the River Murray dispute.?? 

For purposes of analysis the powers granted to such international con- 
missions may be divided into those which are essentially legislative, ad- 
ministrative or judicial in their nature. The legislative functions are those 
concerned with investigation of river basins and the formulation of plans 
for development. The administrative powers include supervision of con- 
struction and administration of the relative rights in the river. The 
settlement of disputes, both legal and technical, is basically a judicial 
role. A review of the treaties indicates the extent to which the various 
powers have been granted to international commissions for river develop- 
ment. 

The Commission established for the Danube in 1921 had legislative and 
administrative powers.” It was provided that the Commission should 
draw up a general long-range program of works and improvements for the 
benefit of navigation. Each riparian state was to submit an annual pro- 
gram of development to the Commission, which had a right to modify the 
program if it saw fit to do so. The administrative powers were contained 


20 Press Release No. 380, Appendix I, International Bank for Reconstruction and 
Development, Dec. 10, 1954. 

21 The following interstate compacts will be found to make provision for a commis- 
sion to administer a stream. As in the international field, the réles of these bodies 
vary widely: Belle Fourche River Compact, Art. III; Arkansas River Compact, Art. 
VIII; Canadian River Compact, Art. IX; Connecticut River Compact, Arts. II and 
II; Costilla Creek Compact, Art. VIII; Pecos River Compact, Art. V; Red River of 
the North Compact, Arts. VI through VIII; Sabine River Compact, Art. VIT. The 
texts of all compacts may be found in T. Richard Witmer, Documents on the Use and 
Control of the Waters of Interstate and International Streams (Washington, D. C., 
U. 8. Govt. Printing Office, 1956, 760 pp.). 

22 The River Murray Commission was composed of four engineers, one from each 
of three riparian states and one from the Commonwealth. See Smith, The Economic 
Uses of International Rivers 67. 

23 Convention Instituting the Definitive Statute of the Danube, 26 L.N.T.S. 175 
(1921). 
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in the provision that the Commission should supervise the construction 
work undertaken by each state. In addition, the Commission might 
undertake the construction itself, if one of the states were unable to carry 
out its obligation. Another significant power granted to the Commission 
was that to forbid construction for economie development which it found 
to be detrimental to navigation. 

The following year a commission was created in furtherance of develop- 
ment on the Kembs River, a tributary of the Rhine. This commission was 
ereated for a specific development project; hence its powers were ad- 
ministrative only. The commission was composed of four engineers—two 
from France and two from Switzerland. Its task was to supervise the 
construction of certain works and the execution of the respective con- 
cessions.” 

A commission established between Spain and Portugal with respect to 
the River Douro was said to have powers which were advisory, deliberative 
and supervisory.” The so-called advisory powers were legislative in 
nature, although final decision was to be left to the respective governments. 
It was stipulated that the commission must be heard in matters relating 
to the approval and authorization of works, plans and agreements. The 
deliberative powers, basically judicial, were concerned with regulation 
of the works, questions concerning servitudes and disputes between conces- 
sionaires. The administrative duties were related to police, inspection and 
general supervision. 

When the United States and Mexico reached a general agreement con- 
cerning the Rio Grande, Colorado and Tijuana Rivers in 1944, they gave 
new powers to an existing commission rather than create a new entity.”® 
The name of the International Boundary Commission, which had been 
established in 1889 to avoid boundary difficulties, was changed to the Inter- 
national Boundary and Water Commission, and the responsibilities of the 
body were broadened accordingly. The legislative rôle of the organization 
was to carry on investigations and to develop detailed plans for the con- 
struction of works, including the division of costs between the two govern- 
ments. Administratively the Commission was given broad powers to 
supervise construction and to control the utilization of the waters in ac- 
cordance with established procedures and law. Finally the Commission 
was charged to settle all differences that might arise with respect to 
interpretation or application of the treaty, subject to the approval of the 
governments concerned. Another interesting feature of this treaty was 
that separate American and Mexican Sections of the Commission were 
created with distinct responsibilities. In particular each section had 
broad authority to execute the construction of approved works within its 
own territory. 

24 U.N.E.C.E., op. cit. 

25 Convention between Spain and Portugal to Regulate the Hydro-Electrie Develop- 
ment of the River Douro, 82 L.N.T.S. 131 (1927). 

26 Rio Grande, Colorado, Tijuana Treaty, 59 U. S. Stat. 1219; Witmer, op. cit. 424, 


As the International Boundary Commission, further duties had been imposed upon this 
body by the Rio Grande Rectification Convention, 48 U. S. Stat. 1621 (1983). 
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There are a number of other treaties with widely varying provisions 
for the utilization of international bodies in the development of river 
systems. A treaty between Denmark and Germany requires approval of 
the ‘‘Frontier Water Commission’’ for the establishment of new works 
or the extensive alteration of existing works on any frontier watercourse.” 
The powers and rôle of a joint commission are set out in considerable 
detail in a recent treaty between Syria and Jordan.”® In contrast, a 
convention between France and Italy concerning the utilization of the 
Roya provides for a commission which is apparently little more than a 
figurehead.” The commission consists of one engineer from each country, 
and it merely approves plans submitted, this bemg done only after the 
members receive instructions from their respective governments. In gen- 
eral, it will be seen that the more comprehensive and general the develop- 
ment, the broader will be the powers of an international body. On smaller 
projects, such as that on the Roya, there is much less need for an inter- 
national body on a continuing basis. 

For a number of reasons the most successful body connected with the 
development of water resources is the International Joint Commission be- 
tween the United States and Canada. This body was established by the 
Boundary Waters Treaty of 1909,°° with broad and significant powers. 
Since that time it has played a decisive réle in the solution of several major 
water disputes between the two nations. The Commission has jurisdiction 
over the waters along and intersecting that great boundary running from 
the eastern to the western shores of North America. The body exercises 
quasi-judicial powers, executive duties, powers of investigation and rec- 
ommendation, and arbitral jurisdiction. The existence of this Commission 
is undoubtedly largely responsible for the amicable settlement of the 
numerous disputes between the United States and Canada concerning 
waters during the last half-century. 

The Commission is composed of six members, three being appointed by 
each of the governments. The Commission also subdivides into an Ameri- 
can Section and a Canadian Section, each operating autonomously for 
certain purposes. Hach section appoints its own secretary. Legislative 
authority is granted to the Commission as a whole by the requirement 
that certain works involving construction or diversion of waters shall 
have its approval. A quasi-judicial function is conferred by Article 
IX, providing that the Commission shall examine and report upon ques- 
tions or matters of difference arising between the two nations involving 
their rights, obligations or interests along the common boundary. How- 
ever, the report submitted upon matters which are thus referred to the 


2710 L.N.T.S. 186. 

28 Agreement between Syria and Jordan Concerning the Utilization of the Yarmuk 
Waters, 184 L.N.T.S, 24 (1953). 

23 U.N.E.C.E., op. eit. 184. See also Convention between Yugoslavia and Austria 
Concerning Water Economy Questions Relating to the Drava, 227 U.N.T.S. 128 (1954). 

3036 U. S. Stat. 2448; 4 A.J.I.L. Supp. 239 (1910). 

31 Robert A. MacKay, ‘*The International Joint Commission between the United 
States and Canada,’’ 22 A.J.LL. 292 (1928). 
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Commission is regarded as merely advisory—neither a decision nor an 
arbitral award. 

Under Article X of the Boundary Waters Treaty the Commission may 
act as an arbitral commission whenever a question is referred to it for 
decision by the appropriate consent of both governments. The jurisdiction 
of the Commission in such instances extends to the same subjects as their 
investigative authority under Article IX. It may determine questions or 
matters of difference involving the rights, obligations or interests of the 
two nations in relation to each other or to their respective inhabitants. 
The Commission is granted the powers necessary for the obtaining of evi- 
dence and the conduct of proceedings in accordance with the usual rules 
of law. It has been pointed out that the existence of such arbitral 
authority is in itself an incentive to the settlement of disputes by negotia- 
tion.®? 

International bodies of this nature may also serve as the machinery 
for conducting extensive preliminary investigations and the preparation 
of plans so necessary for co-ordinated basin development. The problems 
of the Columbia Basin were submitted to the International Joint Com- 
mission in 1944 for study. Sixteen years have elapsed and the two nations 
are only now beginning to make progress in the planning for orderly 
development of the Columbia.** The time lapse is probably attributable 
chiefly to the complexity of the problems involved rather than a failure of 
the Commission. Although accusations of inactivity had been made 
against the Commission,** nevertheless it is significant that the progress 
now being made is occurring through the medium of the International 
Joint Commission. 

An idea of the scope of activity and the magnitude of the problems 
involved in the comprehensive survey of a river system can be gleaned 
from the exchange of notes ë resulting in the reference of the Columbia 
River problems to the International Joint Commission. The matter was 
referred to the Commission under Article IX of the Boundary Waters 
Treaty with the following terms of reference: 


2. It is desired that the Commission shall determine whether in its 
judgment further development of the water resources of the river 
basin would be practicable and in the public interest from the points 
of view of the two Governments, having in mind (A) domestie water 
supply and sanitation, (B) navigation, (C) efficient development of 
water power, (D) the control of floods, (E) the needs of irrigation, 
(F) reclamation of wet lands, (G) conservation of fish and wildlife 
and (H) other beneficial public purposes. 


32 Note 31 above. 

38 International Joint Commission press release, May 1, 1959. The scope of the 
investigation undertaken can be seen from Water Resources of the Columbia River 
Basin, Report by International Columbia River Engineering Board, 1959. 

84 Upper Columbia River Development, Hearings, Committee on Interior and Insular 
Affairs, U. S. Senate, 85th Cong., 2nd Sess., 1958. 

85 Exchange of Notes Between the United States and Canada Relating to a Study 
to be Made by the International Joint Commission with Respect to the Upper Columbia 
River Basin, Feb. 25 and Mareh 3, 1954, 
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3. In the event that the Commission should find that further works 
or projects would be feasible and desirable for one or more of the 
purposes indicated above, it should indicate how the interests on 
either side of the boundary would be benefited or adversely affected 
thereby, and should estimate the costs of such works or projects, in- 
cluding indemnification for damage to publie and private property 
and the costs of any remedial works that may be found to be necessary, 
and should indicate how the costs of any projects and the amounts of 
any resulting damage should be apportioned between the two Govern- 
ments. 

4. The Commission should also investigate and report on existing 
dams, hydro-electric plans, navigation works, and other works or 
projects located within the Columbia River system in so far as such 
investigation and report may be germane to the subject under con- 
sideration. 


Beyond the investigation phase the problems of river development and 
control demand a relatively well-developed organization to fulfill the 
purpose. The methods adopted for the St. Lawrence Seaway Project 
provide a useful lesson, for, whatever the intrinsic merits of the bodies 
involved, their purpose was accomplished. At the top of the structure, 
of course, was the International Jomt Commission. In 1952 the Govern- 
ments of Canada and the United States jointly submitted to the Interna- 
tional Joint Commission the plans for the power phase of the Seaway 
Project. Shortly thereafter the Commission issued its order of approval, 
noting that the Government of Canada had already designated the Hydro- 
electric Power Commission of Ontario as the entity to construct, maintain 
and operate the proposed works to be located in Canada.** The order 
proceeded to establish a body known as the International St. Lawrence 
Board of Control, subordinate to the Commission and composed of an 
equal number of United States and Canadian representatives. The Board 
of Control was to give effect to the instructions of the International Joint 
Commission from time to time. During construction the principal duty 
of the Board was to keep itself advised of the plans of the Jomt Board 
of Engineers and to provide guidance to the Joint Board of Engineers. 
After completion of the works the Board of Control was charged with re- 
sponsibility for insuring that the orders of the International Joint Commis- 
sion with respect to the waters of the St. Lawrence were observed. In the 
event of any disagreement which could not be resolved, the Board of Con- 
trol was to refer the matter to the International Joint Commission. In 
short the Board of Control was established as a subordinate administrative 
body. 

At the same time the Commission established the St. Lawrence River 
Joint Board of Engineers, consisting of an equal number of representatives 
appointed by the two governments. The duties of the Joint Board of 
Engineers were to review, co-ordinate and, subject to the authority of the 
respective governments, to approve the plans for construction. Further, 
the Joint Board of Engineers was to assure construction of the works in 


36 Order of Approval of Power Works, Nov. 19, 1952 (St. Lawrence Seaway Manual, 
U. S. Govt. Printing Office, 1954). 
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accordance with the agreed plang and to keep the Board of Control ad- 
vised on all matters within its cognizance. Thus a joint board was 
created solely to oversee the technical aspects of the project.’ 

With the planning and supervision of the project firmly under the di- 
rection of the International Joint Commission and its subordinate bodies, 
the actual construction could be accomplished through designated national 
agencies in each country. For hydro-electric aspects of the project the 
Government of Canada had designated the Hydro-Electriec Power Com- 
mission of Ontario as the entity to construct, maintain and operate the 
proposed works in Canada. The Power Authority of the State of New 
York was designated for the same purpose in the United States. Thereby 
experienced, functioning organizations were given the actual task of con- 
struction and operation of the hydro-electric phase of the project.28 For 
the navigation phases of the project two new and autonomous bodies were 
established: the St. Lawrence Seaway Authority of Canada and, for the 
United States, the St. Lawrence Seaway Development Corporation.*® 
Thus the accomplishment of this major international project required co- 
ordination, planning and construction carried out under the International 
Joint Commission by several ad hoc bodies, both national and international. 
Naturally such close co-operation cannot be carried out without a favor- 
able political climate. 


37 The Joint Board of Engineers was not actually established until more than a year 
later, when the necessary steps were taken through an Exchange of Notes Establishing 
the St. Lawrence River Joint Board of Engineers, Nov. 12, 1953 (St. Lawrence Seaway 
Manual). 

38 Exec. Order No. 10500, 18 Fed. Reg. 7005. 

39 Exchange of notes between the United States and Canada, June 7 and 16, 1954, 
31 Dept. of State Bulletin 51 (1954). 


EDITORIAL COMMENT 


a 
MANLEY HUDSON 
1886-1960 


Manley Hudson died on April 13, 1960. The statement of his achieve- 
ments and the principal events in his career are adequately stated in the 
Proceedings of the Fifty-Fourth Meeting of the American Society of 
International Law. This is merely a note of appreciative recollection 
from one of his friends and former colleagues in various enterprises. 

It was the vigor of his personality as well as the quality of his mind 
which made it possible for Manley Hudson to make such an impact upon 
the development of international law in his time and upon the international 
lawyers of these last four decades. Nowhere did this combination of 
qualities appear to greater advantage or with more striking effect than 
in the work of the Harvard Research in International Law. This notable 
enterprise, which made contributions of enduring value, was Manley 
Hudson’s in conception, in creation, in management and in results. It 
was organized by him at the Harvard Law School with a view to assisting 
or supplementing the work of the League of Nations Preparatory Com- 
mittee for the International Codification Conference following upon the 
work of the Committee of Experts for the Progressive Codification of 
International Law which was set up in 1924. The American Law Institute 
supplied the model for the type of operation—the black-letter text with 
commentary. Manley Hudson secured the financial support, organized 
the Advisory Committee, enlisted the reporters, chaired the meetings, and 
from beginning to end inspired and drove his colleagues to the production 
of the best that was in them. His was a technique at which some sensitive 
souls quailed, for it was his greatest joy to cross intellectual swords with 
an antagonist in order that the sparks of creative thought could flash 
across the green baize table. 

Those who worked with him will readily recall the delighted smile with 
which he would welcome a sudden exposition of a defect in a position which 
he had taken or which he had approved. There was never anything 
somber about meetings of this kind; there was always in reserve a gaiety 
and there was good humor and, between the formal sessions, good talk and 
good fellowship. 

The volumes of the Harvard Research are, of course, only a few of the 
monuments which stand to remind us of Manley Hudson’s contributions 
to international law. This writer mentions them particularly because he 
had the privilege of being associated with that effort from its beginning 
to its end and partly because Hudson’s name is not always identified with 
these volumes. Some seem to think of Judge Hudson as if he were merely 
a compiler because he did edit the nine volumes of International Legisla- 
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tion; and he did edit the World Court Reports. Personally this writer 
envies the achievement indicated by these volumes also with their extra- 
ordinarily useful and meticulously prepared notes, guiding one, as no 
other source does, to surrounding materials of importance in interpreting 
either a treaty or a Judgment or opinion of the Court. His annual articles 
in the AMERICAN JOURNAL OF INTERNATIONAL Law on the work of the 
Court are the studies of a jurist who was a master of the Court’s law and 
procedure and who rendered a great service by following every develop- 
ment with the utmost care and with ready criticism when criticism was 
due. His magisterial treatise on the Court in its second edition con- 
solidated and amplified his analysis down through 1942. 

It is, of course, true that Judge Hudson never wrote a comprehensive 
treatise on international law, but a mere glance at the analytical index of 
the AMERICAN JOURNAL oF INTERNATIONAL Law and of the Proceedings of 
the Society covering the years 1921 to 1940 will show the breadth of his 
contributions to all subjects of international law, particularly through the 
editorials which he wrote and through his participation in the discussions 
at the annual meetings. 

No attempt is made to record here all of his contributions, either those 
made in writing or those made by him in person, as through his service 
as a Judge on the bench of the Court or as a member of the International 
Law Commission, or as an international civil servant, or as a citizen or 
as a teacher. Those of us who were privileged to work with Manley 
Hudson, of course, are conscious of our loss, realizing the stimulus which 
has gone from among us. It would be our hope that some who did not 
come under his spell may now realize the extent of the loss that they too 
have suffered. 

Pum C. JESSUP 


NOTES AND COMMENTS 


THE SOVIET UNION AND INTERNATIONAL CO-OPERATION IN THE PEACEFUL USE OF ATOMIC 
ENERGY: BILATERAL AGREEMENTS 


The first indications of Mosecow’s willingness to share its technological 
know-how in nuclear science with other states appeared on January 18, 
1955.2 On that date the Soviet Union’s Council of Ministers issued a 
declaration to the effect that 


attributing great importance to the use of atomic energy for peaceful 
purposes, the Soviet Government has decided to render scientific, tech- 
nical and production aid to other States in setting up experimental 
bases for developing research in nuclear physies and in utilizing 
atomic energy for peaceful purposes. 


9 


In pursuit of these objectives the U.S.S.R. was said to have ‘‘made 
a proposal to the Chinese People’s Republic, the Polish People’s Republie, 
the Czechoslovak Republie, the Rumanian People’s Republic and the Ger- 
man Democratic Republic on rendering them general assistance in plan- 
ning, supplying equipment and building experimental atomie piles with a 
thermal capacity of up to 5,000 kilowatts each and accelerators of ele- 
mentary particles.” The U.S.S.R. allegedly also planned to allot to the 
countries in question the necessary amounts of fissionable material for the 
said atomic piles and for scientific research. In part, at least, these de- 
liveries were being undertaken, Moscow conceded, because the afore- 


mentioned states supplied the Soviet Union with appropriate raw materials.? 

1 Pravda and Izvestia, Jan. 18, 1955, p. 1. The beginnings of the idea of inter- 
national co-operation in the non-military utilization of nuclear energy are generally 
traced baek to President Eisenhower’s ‘Atoms for Peace’? speech before the U.N. 
General Assembly on Dee. 8, 1953. Some Soviet sources, however, credit the U.S.S.R. 
with having originated the idea, citing the Soviet draft project of June 19, 1946, of a 
convention on prohibiting the production and use of nuclear weapons. See Vneshnyaya 
politika SSSR, 1946 god, dokumenty i materialy (The Foreign Policy of the Soviet 
Union im 1946, Doctments and Materials) 634 (Moscow, 1952); and V. A, Tarasenko, 
Atomnaya problema vo vneshnei politike SShA (The Atomie Problem in the Foreign 
Policy of the United States) 225 (Kiev, 1958). 

2 For a survey of East European uranium production and related Soviet policies, 
see S. L. Levitsky, ‘‘The Soviet Union and Satellite Uranium,’’ 4 Bulletin of the Insti- 
tute for the Study of the U.S.S.R. 37-41 (Munich, 1957). There is no reliable data on 
Sino-Soviet relations in this field. However, Moscow’s statement would indicate that 
the U.S.S.R. is, or at least was, receiving considerable amounts of fissionable raw 
material from Red China, probably under the terms of the agreement of Mareh 27, 
1950, concerning the establishment of a Soviet-C.P.R. joint stock company ‘‘Sovkit- 
metall’? to prospect for and extract nonferrous metals in Sinkiang (Tzvestia, Mareh 
29, 1950; Vneshnyaya torgovlya, 1950, No. 4, p. 34, and 1954, No. 2, p. 2). Since this 
company was transferred to Peking’s ownership by agreement of Oct. 12, 1954 (Izvestia, 
Oct. 12, 1954; People’s China, Nov. 1, 1954, Supp., pp. 7-8), and no announcement was 
then made with regard to future arrangements, it is not known under what rules the 
deliveries of uranium from the C.P.R. to the U.S.S.R. took place after that date. 
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In addition, the Kremlin’s unilateral offer envisaged that scientists and 
engineers from the countries to which the proposal was addressed would 
be given the opportunity to learn about scientific research done in the 
U.S.S.R. on the use of atomic energy for peaceful purposes and about 
the work of the experimental atomic piles already in operation in the 
Soviet Union. 

According to the official report, ‘‘the establishment of the above-men- 
tioned experimental bases’’ would ‘‘give these countries the opportunity 
to develop extensive scientific research in nuclear physics, to obtain from 
the experimental atomic piles sufficient amounts of radioactive isotopes 
for use in medicine, biology and various spheres of science and technology 
and to train scientific and engineering cadres for the further development 
of work on the peaceful use of atomic energy.’’ 

Appropriate interest having been duly expressed by the countries singled 
out in the Kremlin’s communiqué, further measures were soon initiated 
to implement the Soviet plan. At the end of March and the middle of 
April, 1955, ‘‘delegations of important physicists and engineers’’ from 
China, Poland, Czechoslovakia, Rumania and East Germany arrived in 
Moscow to discuss the ‘‘conerete questions of designing, producing and 
delivering complete experimental atomic piles and accelerators of ele- 
mentary particles, the training of cadres and other questions connected 
with organizing scientific research in these countries in nuclear physics and 
the use of radioactive isotopes in medicine, biology and other branches of 
science and technology.’’ 

As a result of these diplomatic conversations a series of almost identical 
bilateral treaties was initialed in rapid suceession in Moscow between the 
Soviet Government and each of the participants m the conference: with 
Rumania, April 22, 1955; with Czechoslovakia and Poland on April 23; with 
the Chinese People’s Republic on April 27; and with the German Demo- 
eratic Republic on April 28.4 

All five pacts are similarly identified as agreements on aid by the 
U.S.S.R. to the other signatories in regard to development of research in 
atomic nuclear physics and the use of atomic energy for the needs of the 
national economy. Very brief, containing only ten articles, these accords 
define only the main outlines of the proposed collaboration between the 
U.S.S.R. and each of the other parties, leaving most of the details of the 


3 E.g., Pravda, Jan. 21, 1955, p. 4; Jan. 23, p. 3; Jan. 25, p. 3; Feb. 1, p. 3; Izvestia, 
Feb. 1, 1955, p. 4; Pravda, Feb. 3, p. 6. 

4 For the text of the communiqué concerning the results of the March-April confer- 
enee, see Pravda and Izvestia, April 30, 1955, p. 2. The texts of the bilateral agree- 
ments may be found in Soglasheniya o sotrudnichestve i pomoshehi y oblasti mirnogo 
ispolzovaniya atomnoi energii, zaklyuchennye Sovetskim Soyuzom s drugimi stranami 
(Agreements on Collaboration and Assistance in the Field of Peaceful Use of Atomic 
Energy Concluded between the Soviet Union and Other States) (Moscow, 1958) (here- 
after cited as Soglasheniya). 

The author wishes to express his gratitude to Mr. Robert M. Slusser of the Soviet 
Treaty Project, Hoover Institute, Stanford University, for bringing to his attention 
the existence of this publication. 
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actual execution thereof to subsequent ad hoc arrangements between the 
appropriate technical organs of the contracting states and to future negoti- 
ations by mixed commissions of their experts. 

Thus, under the first article of the agreements, the Government of the 
Soviet Union undertook to grant each of the other parties assistance in the 
construction of an experimental atomic pile and eyclotron by drawing 
up the blueprints for these installations, producing and delivering all the 
necessary equipment for them, furnishing scientific and technical aid in 
the construction, assembly, adjustment and starting of the atomic reactor 
and cyclotron and the transfer of scientific information and technical 
documentation, as well as training local specialists in the field of nuclear 
physics. Soviet organizations were to carry out preparatory works on the 
projects mentioned above, deliver the equipment for the construction of 
the experimental atomic piles on the territory of the recipient states, and 
dispatch the necessary contingents of Soviet specialists to these countries 
to give technical assistance in building, mounting, adjusting and putting 
into operation of the nuclear reactors and accelerators (Article 2). 

Under Article 3, the Soviet Government pledged itself to furnish each 
of the other signatories fissionable and other materials for the atomic 
piles and also for carrying out scientific work on nuclear physics, in 
amounts and at intervals to be settled later by common consent. The 
total expense of the preparatory work on the scientific installations, the 
cost of the equipment for the experimental atomic reactors and the ac- 
celerators, and of the fissionable and other materials, stipulated by these 
agreements, would also be established subsequently through negotiation 
(Article 4). The scientific information and technical documentation on 
the atomie reactor and cyclotron would be transmitted to the other party 
in quantities and periods to be agreed upon. The said information and 
data would be supplied at no cost other than the actual expense involved 
in the preparation of the documents (Article 5). 

According to the treaties, native specialists in the field of nuclear physics 
would be trained through the admission of citizens of these nations into 
Soviet institutions for education in production techniques, in amounts, in 
fields of specialization and for periods to be defined later by both countries 
(Article 6). The assignment of Soviet experts to these states to give 
technical assistance as foreseen in these agreements would be regulated by 
the terms of earlier accords on technical collaboration concluded separately 
between each member of the Soviet bloc and the U.S.S.R., with their pro- 
visions now to be expanded to cover the working conditions of the Russian 
nuclear specialists.” Similarly, the education of local personnel in the 
Soviet Union is to be carried out in accordance with the stipulations of 
earlier agreements on the technical training of satellite specialists in the 


6 Agreement of Oct. 25, 1950, with the C.P.R., Vneshnyaya torgovlya SSSR s sot- 
sialisticheskimi stranami (Foreign Trade of the U.S.S.R. with the Socialist States) 44 
(Moscow, 1957); Agreement of July 1, 1952, with the G.D.R.; Protocol of Jan. 25, 
1950, with Poland; Protocol of Sept. 26, 1950, with Rumania; Protocol of Nov. 29, 
1950, with Czechoslovakia. 
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U.S.S.R. in force between each of the regimes and the Soviet Union 
(Article 7).° 

Remuneration for the equipment, fissionable material, heavy water and 
other supplies, as well as the blueprints and other forms of technical as- 
sistance provided for by these treaties and furnished by the U.S.S.R., would 
be effected through deliveries of goods from the recipient states to the 
Soviet Union in accordance with the terms of existing commercial agree- 
ments in force between each of them and Moseow (Article 8). The de- 
tailed conditions on the execution of the plans, the delivery of equipment 
and materials, the commandeering of Soviet specialists and the furnishing 
of other services by the U.S.S.R. were to be settled jointly by their re- 
spective authorities as the need for them arose, couched in the form of 
special bilateral protocols (Article 9). 

In conclusion, the grantee states undertook not to transmit to any 
other Power or any foreign physical or juridical person any of the in- 
formation and technical data received from the U.S.S.R. under these 
arrangements concerning the technology of atomic reactors and accelerators, 
nor any part of the special equipment, apparatus and fissionable material. 
The recipient nations also pledged themselves to take the necessary steps 
to ensure the safety, secrecy and utilization for authorized purposes only 
of the information and technical documentation supplied by Moscow in 
accordance with the present arrangements (Article 10). 

No stipulations are included im the treaties concerning thelr duration 
or method of termination. They also contain no clause on the moment 
of entry into force, apparently being designed to go into effect immedi- 
ately upon signature, thus antedating the final initialing of the first U. S. 
treaty initiating inter-state collaboration in the sphere of ‘‘Atoms for 
Peace.’’* Finally, there are no express provisions on post-delivery con- 
trol by the donor government over the recipient state’s use of the equip- 
ment sold to it, contrary to the usual procedure in similar U. S. treaties, 
a point of which much is made by Soviet publicists.® 


6 For the Chinese People’s Republies, Agreement of Dec. 6, 1951; for the German 
Democratic Republic, special agreements would be concluded, couched in the form of 
protocols, between the interested organizations of the two parties; for Poland, Agree- 
ment of Jan. 25, 1950; for Rumania, Agreement of Feb. 17, 1950; for Czechoslovakia, 
Agreement of Feb. 22, 1950. 

7 The first U. S. agreement of this type, concluded with Turkey, was formally signed 
on June 10, 1955, 33 Dept. of State Bulletin 55-57 (1955). In the meantime a large 
number of similar pacts were temporarily initialed with other nations, 32 ibid. 865, 1018 
(1955). De facto, therefore, U. 8. diplomatic negotiations in this field antedate the 
first Soviet measures by many months, and in most respects the precipitous conclusion 
of the Soviet-satellite pacts clearly seems to be a last-minute effort to wrest the initiative 
from the West. 

8 S. A. Malinin, ‘‘Pravovye formy mezdunarodnogo sotrudnichestva v oblasti mirnogo 
ispolzovaniya atomnoi energii”? (Legal Forms of International Cooperation in the 
Peaceful Use of Atomic Energy), Sovetskoe Gosudarstvo 1 Pravo, 1957, No. 7, pp. 
122 ff.; V. Larin, Mezhdunarodnoe Agenstvo po Atomnoi Energii (International Atomic 
Energy Agency) 9 (Moscow, 1957); and M. M. Lebedenko, ‘‘Ustav Obyedinennogo. 
Instituta Yadernykh Issledovanii’’ (Statute of the Joint Institute for Nuclear Re- 
search), Sovetskoe Gosudarstvo i Pravo, 1957, No. 2, pp. 116-118. 
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Under the terms of their respective agreements, Poland, Czechoslovakia, 
Rumania and the German Democratice Republic were each scheduled to 
receive equipment for the construction of an atomic pile of 2,000 kw. 
magnitude and a cyclotron of 25 million electronvolt power; the Chinese 
People’s Republic was to be furnished with an atomie pile of 5,000-6,000 
kw. capacity instead of a 2,000 kw. one. 

The final communiqué of the March-April conference indicated, more- 
over, that the Soviet Government had by then also reached a decision to in- 
crease the number of countries to which it was willing to give co-operation 
and assistance in developing experimental scientific work on the peaceful 
use of atomic energy. In effect, such a suggestion was incorporated in the 
announcement itself, directed this time at the Hungarian and Bulgarian 
People’s Republics. This offer shortly resulted in the conclusion of a 
treaty between Moscow and Budapest, on June 13, 1955,° identical in all 
respects to the agreements signed earlier with Czechoslovakia, Rumania, 
East Germany and Poland. In spite of the tentative proposal to Bul- 
garia, there is no evidence that any accord of this nature was ever signed 
between that country and the U.S.S.R., nor were there offers to or negotia- 
tions with the other more backward members of the Communist camp— 
Albania, North Korea, Mongolia and North Vietnam.?° 

On the other hand, the U.S.S.R. found it useful the very next year to 
extend its program of nuclear aid to Yugoslavia as part of the policy of 
rapprochement between the two regimes then at its peak. An agreement 
was accordingly signed in Belgrade on January 28, 1956,2* whereby the 
U.S.S.R. bound itself to supply advice and assistance to Yugoslavia in 
the field of nuclear research. The provisions of the treaty, except for 
minor modifications,’? were in the main identical to the conditions of the 
six pacts previously initialed between Moscow and its satellites. How- 
ever, the substantive nature of the technical installations in the erection 
of which the U.S.S.R. was eventually to partake was largely left un- 
determined, as were also most of the other details concerning actual im- 
plementation of the agreement. Such operational arrangements, the treaty 
stipulated, would be made piecemeal at a later date by common consent 
of the parties. 

In principle it was envisaged in the treaty that the U.S.S.R. would 
generally aid Yugoslavia in developing scientific research in all phases of 
the peaceful use of atomic power, would be ready to sell the required 
equipment and supplies to Belgrade at prices patterned on those pre- 


9 For text, see Soglasheniya 7-9. 

10 All these states, however, participate in the work of the Communist regional 
organization devoted to nuclear research for peaceful purposes, the so-called Joint 
Institute for Nuclear Research, created on March 26, 1956. 

11 For text, see Soglasheniya 22-24. 

12 For example, under Art. 4, the prices for the various materials to be supplied by 
the U.S.S.R. were to be established in special protocols signed not later than one month 
prior to the delivery of the goods. The training of Yugoslav specialists in the U.S.S.R. 
and the commandeering of Soviet technicians to Yugoslavia were to be the subject 
of subsequent agreements, ete. 
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vailing in the world market, furnish technical data and assign technicians 
as required and, upon request, tram Yugoslavs in Russia’s specialized insti- 
tutions and give assistance to Yugoslavia in the construction of an atomic 
reactor, plans for which would be drawn up by Tito’s experts and con- 
firmed by both states. Like all the other beneficiaries of Soviet nuclear 
aid, Belgrade promised to exercise the necessary secrecy in the employment 
of the confidential data and equipment furnished by the U.S.S.R. 

Another agreement along the same general lines on Soviet assistance 
to Egypt in the field of peaceful utilization of atomic energy was signed in 
Cairo on July 12, 1956.3 It, too, established the basic rules for a proposed 
program of co-operation between the two capitals in the field of nuclear 
research and the harnessing of atomie energy for non-military purposes. 
Under its terms were envisaged a broad exchange of materials and technical 
documentation, deliveries of the necessary equipment from the U.S.S.R. 
to Egypt for scientific work and facilities, the training of Egyptians in 
the Soviet Union and the assignment of Russian specialists to Egypt at the 
behest of the latter, in numbers and for purposes to be settled by common 
consent. Actual projects to be executed were left to be determined later, 
although the treaty did specifically mention a nuclear physics laboratory, 
electrostatic generators, experimental atomic reactors, a center for geo- 
logical studies and research and other installations. It was emphasized 
that the sale of the required machinery and supplies and payment for 
services rendered were to be handled as a matter of routine trade between 
the two nations. Like its predecessors, Egypt bound itself to enforce due 
secrecy and take appropriate security precautions. 

These eight agreements concluded between the U.S.S.R. and six of its 
satellites, plus Yugoslavia and Egypt, constitute the sum total of Soviet 
ventures in the sphere of special bilateral arrangements on inter-state 
collaboration for the peaceful use of nuclear energy.4* Even then, how- 
ever, the initial documents in essence merely represent basic outlines de- 
signed to be supplemented at the proper time by additional operational 
contracts and protocols delineating the effective means for their im- 


13 For text, see Soglasheniya 25-27, 

14 Some such provisions were also inserted in general agreements on economic as- 
sistance between the Soviet Union and other states, in addition to which there were 
verbal offers to foreign governments. Thus the General Agreement on Economie and 
Technical Co-operation of Sept. 15, 1956, signed between Moscow and Djakarta, pro- 
vided in general terms for Soviet—Indonesian co-operation and the training of Indonesian 
specialists in the U.S.S.R. in the use of atomie energy for peaceful purposes—in 
medicine, science and engineering. International Affairs (Moscow), 1956, No. 10, p. 
118, and Vneshnyaya torgovlya SSSR so stranami Azii, Afriki i Latinskoi Ameriki 
(Foreign Trade of the U.S.S.R. with Countries of Asia, Africa and Latin America) 49 
(Moscow, 1958). 

On Oct. 7, 1957, at the I.A.H.A. Conference in Vienna, the Soviet Union offered to: 
help train technicians and render assistance in organizing work on the peaceful use of 
atomic energy, in designing nuclear projects and power and experimental installations, 
in prospecting for uranium and mining uranium deposits. Izvestia, Oct. 18, 1957, p. 4. 
A separate offer was also made to India, but with no immediate results. Izvestia, Aug- 
9, 1955, p. 3. 
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plementation. The practical consequences of the original formulae on joint 
collaboration must, therefore, be gathered from the various technical docu- 
ments subsequently elaborated. 

Negotiations by the specialists were, however, quite slow in taking place. 
Thus, while the treaty of April 27, 1955, with Peking originally provided 
for the final delivery and installation of an atomic pile and a nuclear ac- 
celerator in China during 1956, it was only on April 7, 1956, that effective 
arrangements were reached regarding the construction of an atomic re- 
actor of more than 6,000 kw. capacity in the immediate future. Later 
the initial specifications for the atomic pile and the cyclotron were again 
revised.*® At long last ‘‘the first experimental atomic reactor and a 
powerful accelerator were put into operation in. China in the end of 
September, 1958.’? 37 

Similarly, the projected facilities in Rumania began functioning later 
than planned at first. For instance, it was only in 1957 that an atomic 
reactor with a 2,000 kw. capacity and a 12.5 million electronvolt cyclotron 
were put to use there, and even then the accelerator was of only half the 
power of the one deseribed in the 1955 agreement. In the German 
Democratic Republic and Poland, too, the atomic research installations 
promised by the Soviet Union began functioning only in 1957. No nuclear 
plants were built in Hungary at all, allegedly because of a request by the 
Hungarian Council of Ministers to that effect, more probably due to the 


15 Izvestia, April 10, 1956; International Affairs, 1956, No. 7, p. 135; Deklaratsil, 
zayavieniya i kommyunike Sovetskogo pravitelstva s pravitelstvami innostrannykh 
gosudarstv, 1954-1957gg. (Declarations, Statements and Communiqués of the Soviet 
Government with the Governments of Other States, 1954-1957) 187-189 (Moscow, 1957) 
(henceforth eited as Deklaratsii). 

16 Thus, in 1959 a Soviet source wrote that ‘‘in April of that year [1955] was 
signed an agreement under which was foreseen the construction in China of a nuclear 
pile with a thermo-capacity of 6,500-10,000 kw,’’ thus revising upward the original 
specifications (5,000-6,000 kw.) for the reactor. On the other hand, the dimensions 
of the cyclotron were downgraded to 12.5-25 million electronvolt instead of the earlier 
firm commitment to one of 25 MeV capacity (the same adjustment took place in the 
ease of Rumania). See P. K. Figurnov and M. I. Sladkovskii (eds.), Razvitie 
ekonomiki i vneshneekonomicheskikh svyazei Kitaiskoi Narodnoi Respubliki (The De- 
velopment of the Economy and Foreign Economic Relations of the Chinese People’s 
Republie 457 (Moscow, 1959). 

17N. Pavlov, ‘‘Edinstvo stran sotsialisticheskogo lagerya i ikh mezhdunarodnye 
otnosheniya’? (Unity of the Countries of the Socialist Camp and Their International 
Relations), Voprosy vneshnei politiki stran sotsialisticheskogo lagerya (Sbornik statei) 
(Questions of Foreign Policy of the States of the Socialist Camp, Collection of Articles) 
19-20, The author adds that ‘‘tremendous successes have been achieved by the 
Chinese people in the development of science and technology, in particular in the 
utilization of atomic energy for peaceful purposes.’’ 

Soviet technical assistance to China seems to have been much greater than is gen- 
erally realized or publicized, for in October, 1959, Liao Cheng-chih, an important Party 
member, claimed that ‘‘at present China is making rapid progress in the peaceful uses 
of atomie energy. As a consequence, China has outstripped Britain in the output 
of isotopes.’’ New York Times, Jan. 16, 1960, p. 10. Such rapid progress cannot 
be explained otherwise than through a massive injection of Soviet aid into the Chinese 
scientific program. 
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major disturbances which shook that country in the latter half of 1956.18 

Furthermore, it should be noted that even when the equipment promised 
by the Soviet Government was in fact delivered to the satellites, it still 
comprised solely installations of minor size and importance. At first, for 
example, no industrially significant facilities whatsoever were made avail- 
able by the Soviet Government to the recipients of its technical assistance ; 
only experimental apparatus was supplied, in spite of the fact that in the 
Soviet Union proper considerable progress had already been recorded in 
the semi-industrial and industrial utilization of atomic power, with more 
constantly planned.*® Gradually, however, this policy was to some ex- 
tent modified. 

Thus, following negotiations between the U.S.S.R. and one of its chief 
suppliers of raw fissionable material, the German Democratie Republie, it 
was agreed on July 17, 1956, in Moscow, that the Soviet Union would 
assist East Germany in designing an atomic power plant of up to 100,000 
kw. capacity and to supply the necessary equipment and materials.?° 
Then, on January 29, 1957, Czechoslovakia undertook to ensure continued 
sales of its uranium output to the Soviet Union, while the latter in turn 
bound itself to aid Prague with the construction of an atomic power plant 
and a nuclear physics institute. Further assistance was promised by 
Moscow to Budapest in the development of atomic energy research in a 
joint declaration issued on March 28, 1957, in exchange for the latter’s 
pledge of uninterrupted shipments of Hungarian uranium ore to Russia. 
Finally, on January 22, 1958, a pact was initialed in Moscow between the 
Soviet Union and Poland, whereby the former agreed to extend additional 
technical aid to Warsaw on the peaceful use of atomic energy: assistance 
in blueprinting and building a second experimental reactor and the first 


18 A. A. Kozik (ed.), Ekonomicheskoe sotrudnichestvo i vzaimopomoshech mezhdu 
Sovetskim Soyuzom i Evropeiskimi stranami narodnoi demokratii (Economie Cooperation 
and Mutual Assistance between the Soviet Union and the European Countries of People’s 
Democracy) 226-227 (Moscow, 1958); Soglasheniya 9. 

18 In the Soviet Union the first such installation went into operation im the summer 
of 1954. According to V. Larin, op. cit. 7: ‘Already in the summer of 1954 the world’s 
first industrial atomic power station was built and put to use. Since then this nuclear 
power station has been functioning without interruption, producing electric energy for 
industry and agriculture.’’ For the future, the Sixth Five-Year Plan (since superseded 
by Khrushchev’s 7-Year Plan), envisaged the construction of atomie power plants with 
a total capacity of 2-2.5 million kw., ineludimg 5 stations with capacities of 400-600 
thousand kw. each, and a few smaller installations of up to 50,000 kw. apiece. V. Larin, 
op. cit. 6, and V. A. Tarasenko, op. cit. 224. It was also projected to build an atomic 
ice-breaker, since completed and put into service. 

20 Mentioned in the Joint Statement concerning negotiations between the U.S.S.R. 
and the German Democratic Republic, July 17, 1956, in Moscow. See Deklaratsii 
114-119, 

21 See Joint Declaration by the U.S.S.R. and Czechoslovakia on political and economie 
questions, signed in Moscow, Jan, 29, 1957. New Times, 1957, No. 6, pp. 37-43, and 
Pod znamenem proletarskogo internatsionalizma, sbornik materialov (Under the Flag 
of Proletarian Internationalism, Collection of Materials) 290-303 (Moscow, 1957). 

22 Pravda and Izvestia, March 29, 1957; Deklaratsii 81-98. 
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Polish atomic power station, in surveying, extracting and processing 
uranium ore, in organizing the manufacture of apparatus and equipment, 
and in the training of specialists. 

On the whole, Yugoslavia and Egypt, the other two states currently 
receiving Soviet assistance in the nuclear field, have. fared as well, or 
perhaps even better, than the U.S.S.R.’s own satellites. Thus, on Febru- 
ary 9, 1957, Belgrade and Moscow concluded an agreement on collaboration 
between their scientifie organizations and institutions on problems of the 
atom.” In May, 1958, the Yugoslavs put their first small reactor into 
operation and in December, 1959, unveiled their second such installation, 
a large pile with a thermal power rating of 6,000-10,000 kw. ‘“‘The core 
of the heavy-water reactor and much of the control system were purchased 
from the Soviet Union under the two nations’ continuing agreement for 
peaceful uses of atomic energy.” ° Egypt, on the other hand, is said 
to have sent a considerable number of specialists to the U.S.S.R. for train- 
ing and a contingent of Soviet specialists and technicians is reportedly 
in Egypt engaged in preliminary surveys and planning the eventual con- 
struction of the nuclear laboratory specified in the agreement of July 12, 
1956. 

Although Moscow has since indicated from time to time a readiness 
further to expand its present program of technical assistance to other 
states in the sphere of non-military exploitation of nuclear power, no 
major developments have recently taken place in this field. The scope 
of Moscow’s aid, therefore, continues to remain extremely narrow, in quan- 
tity as well as in quality, and does not seriously compare with current 
U.S. foreign commitments under the numerous ‘‘ Atoms for Peace’’ pacts.?® 
On the other hand, it should be noted that the Soviet Union is presently 
trying to expand its efforts in this area of international diplomacy and 
that it has repeatedly expressed a willingness to extend its plan of as- 
sistance to a larger number of states than is at present receiving it. 

While the basic Soviet agreements on nuclear assistance are quite vague 
and incomplete and therefore difficult to compare meaningfully with their 
U. 8. counterparts, they nevertheless reveal a number of interesting points. 


23 D. G. Tomashevskii, ‘‘ Vneshnyaya politika Narodnoi Polshi’’? (The Foreign Policy 
of People’s Poland), 15 let Narodnoi Polshi (15 Years of People’s Poland) 145 
(Moscow, 1959). 

24 Izvestia, Feb. 13, 1957; Vneshnyaya torgovlya, 1957, No. 7, p. 34. This agreement 
supplemented the agreement of Jan. 28, 1956, concerning collaboration between the 
two countries in the field of nuclear physics. 

25 New York Times, Dec. 29, 1959, p. 3. 

26 Cf. Report of the Soviet Delegation on ‘‘ Assistance by the Soviet Union to Other 
States in the Field of Peaceful Use of Atomie Energy,’’ submitted at the first Geneva 
Conference on the Peaceful Use of Atomic Energy, August, 1955, Proceedings of the 
International Conference on the Peaceful Uses of Atomic Energy (New York, 1956), 
Vol. 16, pp. 43-45. By comparison the United States by 1957 had already concluded 
42 treaties of this type. Protocol of the 10th Meeting of the First Special Session of 
the General Conference of the International Atomie Energy Agency, Oct. 11, 1937, 
Gencral Conference Doc. GC.1(S8)/OR.10, p. 23. 
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Prominent among these is the conscious avoidance of any reference to 
Soviet control over the employment of the equipment furnished by it after 
its transfer, a point, according to Soviet contentions, which renders Soviet 
assistance safe and apolitical and also more beneficial than the correspond- 
ing U. S. program.” This inference is further strengthened by the empha- 
sis deliberately laid in the agreements on essentially commercial conditions 
of sale, delivery and payments, thereby supposedly divesting Soviet aid 
even more of any motivations of a political order.*® 

Moscow’s choice of initially concluding with the recipient states only 
‘‘framework’’ treaties, leaving all substantive details to subsequent arrange- 
ments, has the advantage of making its technical assistance program ex- 
tremely flexible. In effect, the terms of the original treaties have been 
revised extensively in later years to keep pace with the rapid progress of 
nuclear science and technology. On the other hand, its chief shortcoming 
is that, ultima ratio, it tends to reduce the Kremlin’s policy in the field 
to a series of piecemeal and unco-ordinated ventures, often quite distinct 
from each other and presenting no coherent over-all pattern of develop- 
ment. Apart from these differences, however, Soviet diplomacy does not 
seem to have evolved any strikingly novel principles of international 
treaty law to give expression to the alleged ‘‘socialist’’ orientation of its 
nuclear aid program. Despite some inevitable variations in emphasis and 
enunciation, the formal contents (though neither the underlying motiva- 
tions nor the actual implementation) of the U.S.S.R. and the United 
States agreements in the sphere of so-called ‘‘Atoms for Peace’’ are re- 
markably similar. 

GEORGE GINSBURGS 


278. A. Malinin, loc. cit.; V. Larin, op. cit. 10-11; M. M. Lebedenko, op. cit. 116. 

28S. A. Malinin, loc. cit., stresses the purely commercial nature of Soviet aid to other 
states in nuclear development. On the other hand, V. Larin, op. cit. 9, and ‘‘Mezhdu- 
narodnoe sotrudnichestvo v oblasti mirnogo ispolzovaniya atomnoi energii (International 
Cooperation in the Field of Peaceful Use of Atomic Energy), Sovetskii Ezhegodnik 
Mezhdunarodnoge Prava, 1958 (Soviet Yearbook of International Law, 1958), p. 371 
(Moscow, 1959), emphasizes that ‘‘the Soviet Union in no way considers the grant 
of assistance in the peaceful use of atomic energy as a commercial enterprise or as 
a means for establishing ifs control over the nuclear industry of other States.’’ 

In his article ‘‘ Atoms for Peace and Progress,’’ New Times, 1957, No. 8, pp. 11-12, 
the same author strongly objected to the idea of operating the I.A.E.A. as an essen- 
tially commercial enterprise. i 

All Soviet commentators extol the superiority of the Soviet approach over that of 
the United States on the basis that ‘fin contrast to the United States, the Soviet 
Union does not demand that the recipient countries report on the use to which the 
aid is put, hand over their patents, discoveries and inventions in the sphere of atomic 
energy and permit foreign inspectors to visit their enterprises.’’ As for the alleged 
conditions of U. S. aid, Soviet publicists derive them from clauses in U. S. treaties 
with other states (Art. 6 C of the Agreement with Turkey, for example), and other 
documents, especially the ‘‘Aide-Mémoire handed by the State Department to the 
Embassy of the U.S.S.R. in Washington on August 15, 1956,’’ and the attached ‘‘ Text 
of the Article on Safeguards incorporated in the bilateral agreements of the United 
States for extending assistance in relation to the peaceful use of atomic energy,’’ Inter- 
national Affairs, 1956, No. 10, pp. 149-150. 
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FIRST ANNUAL FBA INSTITUTE ON LEGAL ASPECTS OF THE EUROPEAN COMMUNITY 


The first annual FBA Institute on Legal Aspects of the European 
Community was widely attended by company, governmental and university 
personnel and by lawyers from overseas. Twenty States and five European 
countries were represented at the Institute. Representatives from the 
faculties of twelve law schools were also in attendance. 

The Institute, which was sponsored by the Federal Bar Association and 
co-sponsored by the Section on International and Comparative Law of 
the American Bar Association, The American Society of International 
Law, The American Foreign Law Association, The Washington Foreign 
Law Society, and the Foreign Law Committee of the Bar Association of 
the City of New York, was actually an experiment in international business 
and legal education. Its basic objective was to present the European 
Community from the American viewpoint and from the viewpoint of the 
very Europeans who are shaping its future, and, in addition, to give the 
registrants at the Institute a broad view of the Community, its origins and 
economie consequences, and an appreciation of some of the day-to-day 
problems which a lawyer has to face in representing a client who proposes 
doing business in the Community. 

The Institute opened on February 11, 1960, with a statement by Henry 
T. King, Jr., Chairman of the Institute and Deputy General Counsel 
of the International Cooperation Administration, on the objectives and 
the plan of the Institute. Mr. King was followed by Professor Erie Stein 
of the University of Michigan Law School, whose remarks were entitled 
“An American Lawyer Views the Community.’’ 

The afternoon session on this day dealt with the practical aspects of 
doing business in the European Community from the American standpoint. 
Franz Oppenheimer of Fowler, Leva, Hawes and Symington, Washington, 
D. C., discussed the general subject of business organization problems and 
how the Community affects them. R. Palmer Baker, Jr., of Lord, Day & 
Lord, New York, N. Y., diseussed tax planning for the European Com- 
munity, or, more specifically, a comparative analysis of (1) European tax 
structures and (2) the burden of U. S. tax structures on U. 8.-owned 
enterprises in the Community. Louis R. W. Soutendijk of Brown Brothers, 
Harriman & Co., New York, N. Y., discussed the general subject of financ- 
ing operations in the European Community. 

On the evening of February 11, a banquet session of the Institute heard 
Mr. Jean Rey, Member of the Commission, European Economie Com- 
munity, discuss the Community’s external relations problems. 

In the morning session of Friday, February 12, the Institute considered 
the problem of competition and restrictive trade practices in the Com- 
munity. This was presented, from the standpoint of what had taken place 
under the European Coal and Steel Community, by Fernand Spaak, 
Deputy Director, Division des Ententes et Concentrations, High Authority 
of the European Coal and Steel Community, and from the standpoint of 
the European Economie Community as outlined by P. Verloren Van 
Themaat, Director-General, Department de la Concurrence, Commission of 
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the European Economie Community. This session also heard comments by 
Eberhard Gunther, President, Cartel Authority of Germany, on the general 
subject. | 

The afternoon session considered the limitations on and encouragement 
of activity in the European Community by U. S. Government agencies. 
This session heard Jerrold Van Cise of Cahill, Gordon, Reindel & Ohl, 
New York, N. Y., discuss legal problems under the U. S. antitrust laws 
incident to doing business in the European Community. L. J. Robbins 
and Gabriel J. Frayne of Langner, Parry, Card and Langner, New York, 
N. Y., reviewed the problems of trademarks and patents in the Community. 
The session closed with a review by Nathan Ostroff, Assistant General 
Counsel, U. 8. Department of Commerce, of services offered by the U. S. 
Government agencies in doing business abroad, with particular reference 
to the European Community. 

On Saturday, February 13, the legal systems of the European Com- 
munity, and their internal structure and external relationship to legal 
institutions of member countries were considered. Theodor Vogelaar, 
Director, Service Juridique, the Commission, European Atomic Energy 
Community, outlined the regulatory responsibilities of the Commission 
and its relations to the other two executive branches. Michel Gaudet, 
Director, Service Juridique, the Commission, European Economie Com- 
munity, outlined the legal systems of that Community. 

The proceedings of the Institute have been published. Those who did not 
attend may obtain a bound copy of the proceedings for $10.00 by writing 
to Henry T. King, Jr., Chairman, FBA Institute on Legal Aspects of the 
European Community, c/o Federal Bar Association, 1737 H Street, N. W., 
Washington 6, D. C. Plans are now under way for a second annual FBA 
Institute on Legal Aspects of the European Community -to be held in 
Washington, D. C., in February, 1961. 

| Henry T. Kine, JR. 


REGIONAL MEETINGS OF THE SOCIETY 
The Northwest Pacific Regional Conference on International Law 


The Northwest Pacific Regional Conference on International Law was 
held at the Faculty of Law, University of British Columbia, on March 26, 
1960. The meeting drew participation from about fifty persons, pri- 
marily from British Columbia and the State of Washington, although a 
few persons came from more distant places. Widely-based sponsorship 
was given by the Faculty of Law, University of British Columbia, the 
Vancouver section of the Canadian Branch of the International Law As- 
sociation, the British Columbia Branch of the Canadian Bar Association, 
the Institute of International Affairs and the School of Law, University 
of Washington, the Northwest Region of the American Society of Interna- 
tional Law, and the Seattle Bar Association. 

Three sessions of the one-day meeting dealt with legal problems of 
doing business abroad. Professor Richard R. Baxter opened the meeting 


= 
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with comments on general principles of the extraterritorial application of 
domestic law. Professor I. R. Feltham of the U.B.C. Law Faculty, and 
R. W. Graham of the Seattle Bar, discussed the extraterritorial effect of 
United States antitrust laws, giving particular consideration to two current 
eases, the Canadian Radio Patents Ltd. case and the Peat Moss ease. A 
second panel, H. E. Hutcheon, of the Vancouver Bar, and Kenneth Me- 
Donald, of the Seattle Bar, discussed problems arising from the extra- 
territorial applications of recent United States labor legislation. 

At lunch Griffith Way, of the Seattle Bar, addressed the meeting on tax 
problems of doing business in Japan, giving particular attention to prob- 
lems of double taxation by the United States and Japanese Governments, 
and some of the difficulties of ascertaining what the tax laws are in Japan. 

The Columbia River dispute was examined again, but from a somewhat 
different perspective, in a panel composed of D. M. M. Goldie, of the Van- 
couver Bar, and Professor Ralph W. Johnson, of the University of Wash- 
ington. The topic: The Effect of Existing Beneficial Uses on the Equitable 
Apportionment of an International River. 

Professor Richard R. Baxter addressed the closing banquet audience 
on codification in international law, and particularly on the work of 
Harvard Law School in aid of the International Law Commission. 


RALPH W. JOHNSON 


Pacific Southwest Regional Conference on International Law 


On March 4 and 5, 1960, there was held at the University of Southern 
California School of Law a regional conference on international law, 
sponsored jointly by the Society and the University, having as its theme 
“The Strengthening of International Law for World Peace, World Se- 
curity and World Justice.’ The conference was dedicated to the memory 
and work of Dr. James Brown Scott, one of the founders of the American 
Society of International Law, and founder of the Los Angeles College 
of Law which became the nucleus of the School of Law of the University 
of Southern California. Professor J. Eugene Harley, Professor Emeritus 
of the University, took the leading part in arranging the conference. 

The theme of the conference recalls the fact that sixty-three years ago 
Dr. Seott, one of the leading advocates of the peaceful settlement of inter- 
national disputes, delivered before the Sunset Club of Los Angeles an 
address on international arbitration in which he proposed the establish- 
ment of a permanent international tribunal for the settlement of inter- 
national disputes. 

The opening session of the conference was presided over by Robert 
Kingsley, Dean of the School of law. Professor Charles E. Martin, of the 
University of Washington, now President of the Society, delivered a paper 
on ‘‘The Study and Teaching of International Law in the United States.’’ 
Professor Carl Q. Christol, of the Department of Political Science at the 
University of Southern California, presented a paper on ‘‘The Work of 
the International Court of Justice.’’ The papers were followed by round- 
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table discussions, presided over by Professor J. William Robinson, of 
Whittier College, and Mr. Homer D. Crotty of the Los Angeles Bar, re- 
spectively. Participants in the discussion of the teaching of international 
law were Dr. Martin, Mr. William B. Stern of the Los Angeles County 
Library, Mr. Richard F. Reath, of Occidental College, Professor Foster 
H. Sherwood, of the University of California at Los Angeles, and Professor 
Minos D. Generales of San Diego State College. 

The work of the International Court of Justice was discussed by Dr. 
Christol, Mr. Joseph Choate of the Los Angeles Bar, and Judge Pierson 
M. Hall, of the U. S. Distriet Court, Southern District of California. 

Chancellor Rufus B. von KleimSmid, of the University of Southern 
California, presided at a dinner meeting on March 4, at which addresses 
were delivered by Mr. Preston Hotchkis, former U. S. Representative on 
the United Nations Economic and Social Council, on the subject of ‘‘Hu- 
man Rights in International Law and International Organization,’’ and 
by Dr. Charles G. Fenwick, Director, Department of Legal Affairs, Pan 
American Union, on ‘‘The Contributions of the Organization of American 
States to International Law and International Organization.’’ 

At the first session on March 5, Dean Kingsley presiding, papers were 
delivered by Professor Carl M. Franklin, Vice President of the University 
of Southern California, on ‘‘The Geneva Conventions on the Territorial 
Sea and the Continental Shelf,” and by Mr. Ross N. Berkes, Director of 
the School of International Relations of that university, on ‘‘ Problems of 
Recognition in International Law.” The papers were followed by round- 
table discussions of territorial waters and human rights. The Honorable 
Douglas Edmonds, formerly Justice of the Supreme Court of California, 
and presently member of the United Nations International Law Com- 
mission, presided over the discussion of territorial waters, in which the 
participants were Dr. Franklin, Mr. Arthur C. Turner, of the University 
of California at Riverside, Professor Neal D. Houghton of the University 
of Arizona, Professor Emeritus Joseph W. Bingham of Stanford University 
Law School, and Professor Ake Sandler of Los Angeles State College. 

Professor Raymond G. McKelvey of Oecidental College was chairman 
of the discussion of human rights, m which the participants were Mr. 
Hotchkis, Judge John F. Aiso, of the Superior Court at Los Angeles, 
Professor Lester B. Phillips, of the University of Redlands, Professor John 
W. Ervin and Professor Wilbert L. Hindman of the University of Southern 
California. 

Professor Harley presided at a luncheon on March 5 at which an address 
on “‘The Law of Space and Outer Space” was delivered by Mr. Andrew 
G. Haley, General Counsel of the American Rocket Society. Following 
the luncheon Dean Kingsley presided over a round-table discussion of 
“Air Law and Outer Space.” The participants were Mr. Haley, Colonel 
Christopher H. Munch, of the Department of Law of the U. S. Air Force 
Academy, Mr. Joseph M. Goldsen, of the Rand Corporation, Professor 
Howard J. Taubenfeld, of Golden Gate College of Law, and Mr. Howard 
S. Seifert, President of the American Rocket Society. 
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Ohio State University 


On May 18, 1960, the fifth consecutive regional meeting of the Society 
was held on the campus of Ohio State University. It was sponsored by the 
College of Law of the University and the Mershon Program on National 
Security, in addition to the Society. Professor Richard A. Falk of the 
College of Law presented a paper on ‘‘ Bases of Jurisdiction, Acts of State, 
and Sovereign Immunities.’’ Mr. Sigmund Timberg, of the D. C. Bar, 
spoke on ‘‘Sovereign Immunity and State Trading’’; Mr. Thomas M. Aron 
on ‘‘ Jurisdiction and State Trading’’; and Professor Roland J. Stanger, 
on ‘‘Criminal Jurisdiction over Armed Forces Abroad.’’ The Mershon 
Program provided financial support for the meeting, which will permit the 


publication of its proceedings. 
E. H. Fincsu 


INTERNATIONAL LAW ASSOCIATION 


The International Law Association will hold its 49th conference at the 
University of Hamburg, Germany, from August 7 to 18, 1960. This will 
be the first meeting of the International Law Association in Germany 
since 1906, when the meeting was held in Berlin. The German Branch, 
of which Dr. Rolf Stédter is President, will be the host organization. 

On Sunday, August 7, at 2:30 p. m., there will be a meeting of the 
full Executive Council of the Association. Lord MeNair is Chairman, 
and Lord Justice Hodson Vice Chairman, of the Council. At 5:00 p. m. 
the German Branch will give a tea for the members attending the con- 
ference. 

On Monday, August 8, at 10:00 a. m. the opening session will be held 
in the Hamburg Town Hall. At 2:30 p. m. the conference will meet at 
Hamburg University and hear reports on the ‘‘Law of International 
Waterways’’ and ‘‘International Company Law.” At 8:00 p.m. there 
will be a reception by the Minister of Justice of the Federal Republic of 
Germany. 

On Tuesday, August 9, the morning session will be devoted to reports 
on ‘‘Legal Problems of a United Nations force” and ‘‘International Trade- 
marks Law.’’ In the afternoon, the subject of ‘‘Nationalization and 
Foreign Property’’ will be considered. At 8:00 p. m. the Senate of the 
City of Hamburg will tender a reception in the Town Hall. 

On Wednesday, August 10, the morning session will consider ‘‘Air 
Sovereignty and the Legal Status of Outer Space” and ‘‘Enforcement of 
Foreign Judgments.” In the afternoon of that day the Government of 
Schleswig-Holstein will provide an excursion to the Baltic Sea and a tea. 

On Thursday, August 11, the morning and afternoon sessions will con- 
sider, respectively, ‘‘Peaceful Uses of Nuclear Energy,” ‘‘Coexistence,’’ 
‘International Monetary Law” and reports of various committees. At 
6:00 p. m. there will be a reception by the German Branch on board the 
Jan Molsen and a trip down the Elbe River. 

On Friday, August 12, the morning meeting will consider ‘‘ Custody of 
Children” and ‘‘Law of International Waterways.’’ The afternoon ses- 
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sion will be devoted to ‘‘Legal Problems of a United Nations Force.’’ At 
8:00 p. m. the German Branch will give a banquet at the Hotel Atlantic. 

The closing session will be held on Saturday, August 18, at 11:00 a.m. 
which will be preceded at 9:30 a. m. by a meeting of the Executive Council. 

A special Ladies’ Committee will make arrangements for the entertain- 
ment of ladies accompanying members. 

All communications prior to the conference should be sent to Interna- 
tional Law Association Conference, Secretariat, Grosse Theaterstrasse 50 
(Ubersee-Club), Hamburg 36, Germany. During the Conference the 
Secretariat may be reached at Hamburg University, Hdmund-Siemers-Allee 
1, Hamburg 138. REP 


SOCIETY FOR INTERNATIONAL DEVELOPMENT 


The Society for International Development (SID) was founded in 1957, 
and later incorporated in the District of Columbia, as a non-profit inter- 
national professional organization. SID seeks to bring together persons 
and institutions active in the field of international development, regardless 
of their particular professional classification. It counts in its ranks 
economists and political scientists, administrative and technical specialists, 
lawyers and businessmen. Many of its members are connected with inter- 
national or national development agencies. 

SID, which held its second annual conference March 11-12, 1960, now 
has about 750 members, 25 of whom are institutional. Chapters are active 
in Washington, D. C., and in New York, N. Y. SID publishes the Inter- 
national Development Review, the first issue of which appeared in the 
Fall of 1959, and which is to be a quarterly, beginning this year. 

Membership in SID should be of interest to many members of this 
Society. Inquiries should be addressed to Mr. Marion Clawson, Society 
for International Development, 1145 Nineteenth Street, N.W., Washington 


RESOLUTION ON MANLEY O. HUDSON 


The Board of Editors of the Journau, which met on April 28, 1960,. 
had the sad duty to record the passing, a fortnight previously, of one of 
its most’ distinguished members, Judge Manley O. Hudson, of Harvard 
Law School, who had served on the Board since 1924 and had made such 
outstanding contributions to the columns of the JOURNAL for nearly forty 
years. The Board of Editors expressed its esteem and deep dense of loss 
in the following resolution: 


For nearly 40 years the American Journal of International Law 
carried in its pages the name of Manley O. Hudson as contributor, 
commentator, book reviewer, and member of the Board of Editors. In 
all these capacities he showed the energy, the painstaking care and 
the gift for lucid analysis that were the hallmarks of his professional 
career, His contributions were numerous and varied, but he will be 


1 See Periodical Literature, p. 731 below. 
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remembered particularly for his series of annual articles on the work 
of the World Court. For 37 years these guided countless readers to 
new insights into international jurisprudence, and brought special 
distinction to the Journal itself. 

The career of the scholar and the judge is plain from the pages 
of the Journal; but we who were his colleagues on the Board of 
Editors would add to that record our affectionate recollection of those 
thines not written down which made Manley Hudson their unforget- 
table associate he was: his gruff bark and his disarming smile, his 
impatience with the careless and the superficial, his infectious en- 
thusiasm and his unflagging pursuit of perfection down to the last 
moment that exasperated printers would permit. 

The Journal will be the poorer without him: but we will not soon 
forget the standards he stood for or the devoted colleague he was. 


ELEANOR H. Fince 
Secretary of the Board of Editors 


INCREASE IN SUBSCRIPTION PRICE OF THE JOURNAL AND IN DUES FOR 
INTERMEDIATE MEMBERS OF THE SOCIETY 
In view of the constantly rising cost of printing the JouRNAL, the rates 
for which are expected to increase in the coming year, the Executive Council 
of the Society, at its meeting on April 28, 1960, voted to raise the sub- 
scription price of the JOURNAL from $7.50 to $10.00 a year, and the annual 
dues for intermediate members from $5.00 to $7.50. These increases will 
apply to dues and subscriptions beginning with the year 1961. It is hoped 
thereby to cover the small deficit at which the Society has been operating 
for several years, due to the inerease in printing rates without a corre- 
sponding increase in subscription and membership fees. 


REPORT OF COMMITTEE ON PUBLICATIONS OF THE DEPARTMENT OF STATE 
AND THE UNITED NATIONS 


In aecordance with a decision by the Executive Council on April 30, 
1960, a limited number of mimeographed copies of the Report of the Com- 
mittee on Publications of the Department of State and the United Nations 
has been made available for distribution to interested members of the 
Society. Copies may be obtained upon request to the Executive Secretary 
of the Society. The Report will, as usual, be printed later this year in 


the annual Procrrpines for 1960. 
E. H. F. 


ANNUAL AWARD TO THE LATE JUDGE SIR HERSCH LAUTERPACHT 


The American Society of International Law at its annual meeting on 
April 30, 1960, voted unanimously to award to Judge Sir Hersch Lauter- 
pacht its certificate of merit for his book entitled The Development of Inter- 
national Law by the International Court. The Committee on Annual 
Awards, which was also unanimous in its recommendation, stated in its 
report: 
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There is no need to give to the members of this Society a complete 
account of the distinguished career of Sir Hersch as international 
lawyer, teacher and writer, a career which has been fittingly crowned 
by his election as Judge of the International Court of Justice. Suffice 
it to recall his many years as Whewell Professor of International 
Law at Cambridge, his outstanding contributions to the work of the 
International Law Commission of the United Nations, his numerous 
trail-blazing books and articles, and his superb editorship of the 
British Year Book of International Law and of the Annual Digest 
and Reports of Public International Law Cases (now continuing to 
be published under the title of International Law Reports). Judge 
Lauterpacht is an Honorary Member of this Society. 

The book which we recommend is a product of many years of study 
and refiection on the judicial process in the international legal system. 
It is unique in many respects. It is neither a systematic treatise on 
the organization and history of the Court nor an attempt to state the 
law as it appears in the decisions of the Court. It is rather a critical 
analysis of judicial attitudes toward the development of the law as 
manifested in the decisions and opinions of both the Permanent 
Court of International Justice and the International Court of Justice. 
There are full and penetrating discussions of such matters as the 
function of interpretation and the principle of effectiveness, the rôle 
of precedent, the balance between judicial restraint and judicial 
boldness in the development of the law, and the limits of the law- 
making function of the Court. The entire book is characterized by 
matchless depth and subtlety of inquiry and exposition and by many 
brilliant insights. It is unsurpassed as a contribution to our under- 
standing of the judicial function in the development of international 
law and is certain to preserve its high value as such for many decades 
to come. 


It is a matter of the deepest regret that Sir Hersch Lauterpacht passed 
away on May 8, 1960, before the certificate could be presented to him. 
However, it is gratifying to know that Judge Lauterpacht before his un- 
timely passing was informed of the Society’s expression of esteem for his 
work in the field of international law. 

E. H. F. 
THE 54TH ANNUAL MEETING OF THE SOCIETY 

The American Society of International Law held its 54th Annual Meet- 
ing from April 28 to 30, 1960, at the Mayflower Hotel in Washington, 
D. C. As in the past several years, the sessions were organized on a 
panel-discussion basis, with several prepared papers followed by informal 
comments by members of the panel and from the floor. The discussions 
were summarized by reporters assigned to each panel. 

The meeting opened on Thursday afternoon at 2:30 o’clock p.m., under 
the chairmanship of Professor Hardy C. Dillard of the University of 
Virginia Law School. The general topic of discussion was: ‘‘Peace 
through Law: The Role and Limits of Adjudication.’’ Professor Lon L. 
Fuller of Harvard Law School discussed ‘‘The Forms and Limits of 
Adjudication,’’ in which he defined the kinds of problems that can be 
solved by some of the adjudicative processes in the field of international 
law, arbitration, administrative and judicial process. Mr. Arthur Larson, 
Director of the World Rule of Law Center of Duke University, discussed 


1960] NOTES AND COMMENTS 623 


“The Justiciable-Political Distinction in Practice,’’ with specific reference 
to the current controversy on the Connally reservation and the relation 
of the United States to the International Court of Justice. Professor 
Clarence Morris of the University of Pennsylvania Law School also par- 
ticipated in the panel. 

On Thursday evening at 8 o'clock p.m. Professor Herbert W. Briggs, 
President of the Society, delivered an address on ‘‘Confidence, Appre- 
hension and the International Court of Justice,’ in which he discussed 
the elements which enter into public confidence in the International Court, 
and the various expressions of lack of confidence in the Court submitted 
at the hearings before the Senate Foreign Relations Committee relative 
to the withdrawal of the Connally reservation to the United States’ 
declaration accepting the compulsory jurisdiction of the Court. He de- 
clared that the apprehensive views of witnesses before the Committee 
were not justified and that the members of the Society should make clear 
to the Senate and to the American people that the withdrawal of the 
Connally reservation will not give the Court jurisdiction to interfere in the 
domestic affairs of the United States. 

The Honorable Francis O. Wilcox, Assistant Secretary of State for 
International Organization Affairs, delivered an excellent address on ‘‘ The 
Problem and Prospects of Disarmament,’ in which he emphasized the 
urgent need for disarmament and explained the United States’ objectives 
m the negotiations to achieve this goal, particularly with regard to nuclear 
disarmament. 

On Friday, April 29, 1960, at 10 o’clock a.m., two simultaneous panel 
sessions were held. One panel, under the chairmanship of Mr. John R. 
Stevenson, of the New York Bar, considered ‘‘Choice of Law Problems 
and International Contracts.’’ Professor Willis L. M. Reese, Director 
of the Parker School of Foreign and Comparative Law, Columbia Uni- 
versity, delivered a paper on ‘‘The Power of the Parties to Choose the 
Law Governing Their Contract.’’ Mr. Lester Nurick, Assistant General 
Counsel, International Bank for Reconstruction and Development, spoke 
on “‘Choice of Law Clauses and International Contracts.” Mr. Philip W. 
Amram, of the District of Columbia Bar, discussed uniform legislation 
dealing either with conflicts of law principles or with the substantive law 
of international contracts as an effective alternative to the treaty technique. 

The second panel on Friday morning dealt with ‘‘International Law and 
the Political Problems of the Newly Independent State.’’ Professor Rich- 
ard A. Falk, of Ohio State University School of Law, presided. Professor 
Lincoln P. Bloomfield, of the Massachusetts Institute of Technology, de- 
livered a paper entitled ‘‘Toward a More Lawful World—Hopes and 
Hazards.’’ Professor D. P. O’Connell, of the University of Adelaide, 
spoke on ‘‘International Law and Boundary Disputes,” and Mr. George 
Abi-Saab, of Harvard Law School, spoke on ‘‘The Newly Independent 
States and the Scope of Domestic Jurisdiction.” These three papers were 
followed by comments by Professor Bruce Marshall, of Ohio State Uni- 
versity, on ‘‘International Law and Politics in French Africa’’; Professor 
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Horacio Godoy, of Yale Law School, on ‘‘International Law and New 
Political Movements in Latin America”; and by Professor David Stern, of 
the University of Miami School of Law, on ‘‘International Law and Cuba 
under Castro.’’ 

At 2:00 o’clock p.m. on Friday, a panel discussion was held on the 
‘*International Protection of Acquired Rights”? with particular reference 
to the articles of the Harvard Draft Convention on State Responsibility 
dealing with protection of economic rights of aliens. Mr. James N. Hyde, 
of the New York Bar, presided over a panel consisting of Mr. Richard 
R. Baxter, Harvard Law School, Mr. Seymour J. Rubin, of the District 
of Columbia Bar, Professor Louis B. Sohn, of Harvard Law School, Mr. 
John R. Stevenson, and Mr. I. N. P. Stokes, of the New York Bar. 

A second panel on Friday afternoon discussed “‘Current Legal Prob- 
lems Connected with International Traversing River Systems.’’ Professor 
Charles E&E. Martin, Vice President of the Society, presided. Professor 
Ralph W. Johnson, of the University of Washington Law School, delivered 
a paper on ‘‘The Columbia River System.’’ Mr. Arnold W. Knauth, of 
the New York Bar, spoke on ‘‘The Indus River System’’ and illustrated 
his talk with colored slides. Professor Albert H. Garretson, of New 
York University Law School, spoke on ‘‘The Nile River System.’’ They 
were followed by commentators on their respective papers: Professor Max- 
well Cohen, of McGill University, Mr. John G. Laylin of the District of 
Columbia Bar, and Professor Roger Fisher, of Harvard Law School. 

On Friday evening at 8:00 o’clock p.m., Professor Richard N. Gardner, 
of Columbia Law School, presided over a discussion of ‘‘Regionalism and 
International Law: The Most-Favored-Nation Clause in a Changing 
World.’’ The speakers were Professor Eric Stein, of the University of 
Michigan Law School, who delivered a paper on ‘“‘The Common Market and 
the Free Trade Area as Examples of Economic Regionalism’’; Professor 
Raymond Vernon, of the Harvard Business School, who discussed ‘‘An 
Eeconomist’s View of Economie Integration’’; and Professor Stanley D. 
Metzger, of Georgetown Law School, who spoke on ‘‘Regional Markets and 
International Law.’’ The formal papers were followed by comments by 
Mr. Isaiah Frank, of Johns Hopkins University, who discussed ‘‘Dis- 
crimination, Regionalism and the GATT’’; Mr. George Bronz, of the 
District of Columbia Bar, who spoke on ‘‘Eeonomic Regionalism and 
Global Multilateral Goals’’; and Mr. Joseph Gold, General Counsel, Inter- 
national Monetary Fund, who discussed the financial or settlement aspect 
of international transactions under the Articles of Agreement of the Inter- 
national Monetary Fund. 

A second panel on Friday evening considered ‘‘The Rôle of Non-Govern- 
mental Groups in the Development of International Law.’’ Professor 
Nicholas deB. Katzenbach, of the University of Chicago Law School, pre- 
sided. Professor Quincy Wright, of the University of Virginia, described 
the activities of the Institute of International Law in developing inter- 
national law. Mr. George W. Haight, of the New York Bar, described the 
part played by the International Chamber of Commerce and other business 
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groups in the formulation of international agreements affecting private 
business interests. Mr. John A. Johnson, General Counsel of the National 
Aeronautics and Space Administration, spoke on ‘‘Scientific Organizations 
and the Development of International Law,’’ with particular reference to 
the activities of the International Council of Scientific Unions in connec- 
tion with scientific projects in the Antarctic and with respect to the use 
of outer space. The Honorable George C. Lodge, Assistant Secretary of 
Labor for International Affairs, delivered an address on ‘‘Labor’s Influence 
in the Development of International Legal Standards.’’ 

The meeting concluded with the formal dinner on Saturday evening, 
April 30, at 7:00 o’clock in the East Room of the Mayflower Hotel. Pro- 
fessor Charles E. Martin, of the University of Washington, the newly- 
elected President of the Society, presided. His Excellency Wilhelm G. 
Grewe, Ambassador of the Federal Republic of Germany, spoke on ‘‘The 
Lawyer as a Diplomat,’’ referring to his experience as a law professor 
now in the foreign service of his country. Ambassador Grewe was fol- 
lowed by His Excellency, Mahomedali Currim Chagla, Ambassador of 
India, and an ad hoc Judge of the International Court of Justice. Am- 
bassador Chagla spoke on ‘‘Rule of Law and the International Court of 
Justice,’’ pointing out that the greatest weakness of the Court is that its 
jurisdiction is voluntary and optional. He referred to the United States’ 
reservation known as the Connally amendment, and stated that the result 
of the reservation has been practically to place the Court at the mercy of 
the United States by conferring on the latter a veto upon the jurisdiction 
of the Court. He stated that the elements of supremacy of the law, 
courts to which citizens are compulsorily subject, and sanctions behind 
court decisions, which are present in municipal law, are lacking with 
respect to the International Court. He pointed out that ‘‘There is no 
international law which is supreme and sovereign. International law is 
still being evolved, but it is neither definite nor precise, nor have sovereign 
states agreed to be bound by international law as declared by the Inter- 
national Court.’’ Ambassador Chagla also pointed out that the judgments 
of the Court are unenforceable and that, in his opinion, it was inherently 
wrong for judges of the Court to be elected, since a judge of the Court 
should not be dependent for his continuance as such upon political con- 
siderations that prevail both in the Security Council and the United 
Nations General Assembly. Ambassador Chagla declared that judges 
should be elected only for their qualifications as lawyers and jurists, and 
not for political considerations. 

Professor Maxwell Cohen, of McGill University, discussed the treatment 
of legal questions in the United Nations and referred particularly to the 
tendency in the General Assembly to minimize the rôle of law and of its 
Sixth (Legal) Committee. 

The concluding address was made by Professor Milton Katz, of Harvard 
University, who discussed the methods by which international law could 
be developed substantively, as well as in application and enforcement. 
Inter alia, he advocated placing the International Law Commission upon a 
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full-time status. Professor Katz also stated that more than codification of 
international law was required, and suggested that the work of codification 
should be supplemented by the creation of new law to provide remedies 
for certain types of injuries for which present international law provides 
none. Professor Katz suggested the creation of a new Commission, parallel 
to, but distinct from, the International Law Commission, and charged with 
the duty of initiating the development of new principles and rules of 
international law required to cope with problems that now lie beyond the 
reach of established doctrine. 

On Saturday afternoon, April 30, from three to five o’clock p.m., the 
Society held a tea in its new building at 2223 Massachusetts Avenue, N. W., 
at which officers of the Society were hosts in honor of the donor of the 
building, Mrs. Benjamin J. Tillar. A large number of members of the 
Society attended and had the opportunity to see the future headquarters 
of the Society. The tea was tastefully and efficiently arranged by a com- 
mittee of wives of members, under the co-chairmanship of Mrs. Edward L. 
Merrigan and Mrs. James Patton, Jr. Among those presiding at the tea 
table were Mrs. Wilhelm G. Grewe, Mrs. Walther Moreira Salles, Countess 
Knuth-Winterfeldt, Mrs. Ralph Yarborough, Mrs. Stanley D. Pace, Mrs. 
C. B. Mickelwait, and Mrs. Henry Butler. 

The Society at its business meeting on Saturday morning, April 30, heard 
the report of the Committee on Publications of the Department of State 
and of the United Nations, presented by Chairman Denys P. Myers, and 
adopted the following resolution: 


| RESOLUTION ON PUBLICATIONS OF THE DEPARTMENT OF STATE 
AND THE UNITED NATIONS 


After a review of the status of publications of the Department of 
State and the United Nations which are basic to the professional needs 
of its members, 

The American Society of International Law at its 54th annual 
meeting 

Congratulates the Department of State, Office of the Legal Adviser, 
upon its launching the important compilations of a Digest of Inter- 
national Law as practiced by the United States since 1940, to be com- 
pleted by 1963, and of a new English edition of treaties concluded 
by the United States, to be completed in four years; 

Questions whether the projected official editions of those series of 
750 copies will be sufficient for governmental purposes, and further 
submits that the Superintendent of Documents should provide a sales 
edition of at least 3000 copies of each publication ; 

Requests the Secretary of State to allocate adequate personnel to the 
task of compiling the Digest of International Law in order that it 
may be completed as scheduled; 

Records once more, and emphatically, that acceleration of release 
for publication of Foreign Relations of the United States is greatly 
to be desired and depends upon overcoming the persistent delays of 
domestic clearance; 

Regards the establishment of a system of continuous responsibility 
for this function by the Bureau of Public Affairs and the submission 
of questioned documents to the ‘‘Advisory Committee on Foreign 
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Relations” representing learned societies as sound steps toward this 
end; 

Notes with satisfaction that the preparations of the United States 
Government for its part in the negotiation of the Charter of the 
United Nations will be appropriately recorded in Foreign Relations 
of the United States, especially for 1944 and 1945; 

Notes that preparation for the resumption of United States Treaty 
Developments is still incomplete ; 

Commends the continued annual revision of the important Treaties 
in Force. 

Congratulates the United Nations Secretariat, Legal Office, Treaty 
Section, upon realizing publication of the Treaty Series to withm one 
year of registration of the instruments, and trusts that this aceomplish- 
ment will encourage the Member States to accelerate registration so 
that the time lag between conclusion of treaties and their publication 
may be still further reduced; 

Notes that publication of the records of United Nations which pro- 
duce or attempt to conclude multilateral agreements is not yet fully 
realized ; 

Regards it highly desirable that a supplement to the Repertory of 
Practice of United Nations Organs since August 31, 1956, be ad- 
vanced toward publication ; 

Assumes that the report of the Secretary General on the publica- 
tion of the Juridical Yearbook will consider inclusion therein of the 
legal aspects of inter-organizational relations of the specialized agen- 
cies and the United Nations, and recommend methods by which the 
legal work of the specialized agencies themselves may be incorporated 
in it. 

In connection with the report on State Department publications, Mr. 
Myers read the following recommendation made by Professor Michael 
Cardozo, a member of the committee: 


In connection with the preparation of a continuation of the Ifack- 
worth Digest of International Law, a committee of consultants similar 
to the committee that advises on the Foreign Relations series should 
be able to assure a more useful product than might result from work 
that does not have the benefit of views from the consumers. The edi- 
torial staff would find its work simplified if it had an outside group 
to which it could address questions of editorial policy. The con- 
sultants should have an opportunity to learn what the present plans 
are and then to present observations based on their experience in 
using the past editions and on the needs of scholars and practicing 
lawyers. The Digest is of such importance in the field of mterna- 
tional law that nothing should be permitted to prevent this kind of 
effort to improve the form and content of the continuation of the 
series. 


Upon motion duly made, seconded and carried, the statement was referred 
to the Executive Couneil of the Society. 

Mr. James Nevins Hyde, Chairman of the Committee on Study of Legal 
Problems of the United Nations, presented the committee report, dealing 
with the status of the proposal to withdraw the United States reservation, 
known as the Connally Amendment, to its declaration accepting the com- 
pulsory jurisdiction of the International Court of Justice. The com- 
mittee’s conclusions were that publie discussions of the matter showed 
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a limited understanding of the issues involved, that the members of the 
Society should make generally available their knowledge of the nature 
and implications of the proposal, and that it was as important as ever 
that the United States withdraw its reservations. The report of the com- 
mittee was received with a statement that the meeting was in full accord 
with the conclusions of the committee. 

The report of the Committee on Annual Awards was presented and the 
Society voted unanimously to approve the recommendation of the Com- 
mittee that the certificate of merit be awarded to Judge Sir Hersch 
Lauterpacht for his book, The Development of International Law by the 
International Court. The report of the committee is noted above, 
page 621. 

The Society also unanimously voted to elect as an honorary member the 
Honorable Chaudri Sir Muhammad Zafrulla Khan, K.C.S.I., Kt., Vice 
President of the International Court of Justice, a distinguished Indian 
jurist and former Foreign Minister of Pakistan. 

Upon the report of the Committee on Nominations, the Society elected 
the following officers for the ensuing year: 


Honorary President: The Honorable Christian A. Herter, Secretary of 
State. 

President: Professor Charles E. Martin, University of Washington. 

Vice Presidents: Professors William W. Bishop, Jr., University of 
Michigan; Hardy C. Dillard, University of Virginia; Josef L. Kunz, 
University of Toledo. 


The incumbent Honorary Vice Presidents were re-elected, with the ad- 
dition of Professor Herbert W. Briggs, the outgoing President. 

The following were elected members of the Executive Council to serve 
until 1963: Miss Florence Brush, New York; Dr. Martin Domke, New 
York University; William L. Griffin, Washington, D. C.; Arthur Larson, 
Duke University; John Maktos, Washington, D. C.; Stefan A. Riesenfeld, 
University of California; Dean Miriam T. Rooney, Seton Hall University 
Law School; John R. Stevenson, New York. 

The Committee on Nominations for the coming year was elected as 
follows: Homer Angelo, Chairman; Richard R. Baxter, Arnold W. Knauth, 
Brunson MacChesney, and Robert R. Wilson. 

The Executive Council, at its meeting on April 30, re-elected the pres- 
ent Board of Editors of the JOURNAL for the coming year as follows: 


Herbert W. Briggs, Editor-in-Chief 


Richard R. Baxter Oliver J. Lissitzyn 
William W. Bishop, Jr. Brunson MacChesney 
Hardy C. Dillard Myres S. MeDougal 
Alwyn V. Freeman Covey T. Oliver 

Leo Gross Oscar Sehachter 
John N. Hazard Louis B. Sohn 
James Nevins Hyde Robert R. Wilson 


Philip C. Jessup Richard Young 
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Honorary Editors 


Philip Marshall Brown Josef L. Kunz 
William C. Dennis Pitman B. Potter 
Edwin D. Dickinson John B. Whitton 
Charles G. Fenwick Lester H. Woolsey 
Hans Kelsen Quiney Wright 


In the absence of the Editor-in-Chief from the country for the coming 
year, Professors Leo Gross and William W. Bishop, Jr., will share his 
responsibilities in the capacity of acting Editors-in-Chief. 

The Executive Council also re-elected Judge Edward Dumbauld Secre- 
tary, and Mr. Edward L. Merrigan Treasurer, of the Society for the 
coming year. Mr. Denys P. Myers was reappointed Assistant Treasurer, 
and Miss Eleanor H. Finch Executive Secretary and Secretary of the 
Board of Editors. 

The Executive Council at its meetings in April had to consider the con- 
erete steps to be taken to prepare the building on Massachusetts Avenue 
for occupancy as the Society’s headquarters. This included the authoriza- 
tion to obtain a loan, secured by a trust on the house, to finance the 
necessary renovation, fireproofing, ete. Mr. Henry F. Butler, Chairman 
of the Finance Committee, who has conducted all the negotiations con- 
nected with the house, was authorized to conclude contracts with the 
architects and builders for the required work, which has been begun. 
It is hoped that the building will be ready for use by early fall. 

The Society, by the acquisition and use of a house of its own has in- 
curred extensive financial responsibilities which will require large addi- 
tional funds to those which it receives through its regular membership 
dues. The Executive Council therefore established a special committee 
for the specific purpose of raising such additional funds which will be 
devoted to defraying the expenses connected with acquiring and using the 
headquarters and to providing the resources for expanding the activities 
of the Society. The committee is now being organized. 

In addition to a special fund-raising campaign, the Council also author- 
ized an increase in the subscription rate of the Journal from $7.50 to 
$10.00 a year, and an increase in dues for intermediate members from 
$5.00 to $7.50, which will be effective beginning January 1, 1961. The 
Finance Committee recommended that after all contributions are paid or 
pledged to the House Fund, the annual dues of the Society be increased 
from $10.00 to $15.00 so that the ordinary operating expenses of the house 
can be paid from the Society’s regular income. It is likely that such 
an increase will be adopted after the Society is established in its new 
headquarters. 

In pursuance of the decision which the Council had reached the previous 
year to appoint an Executive Director of the Society, President Briggs 
had, in accordance with the Council’s direction, explored the question, but 
in view of the fact that the functions of such a director have not been 
clearly defined and that no funds are available for his salary, Professor 
Briggs reported that no definite action had been taken on the matter. 
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Consequently the new President of the Society was authorized to appoint 
a committee to draw up an outline of the proposed Executive Director’s 
functions, recommend available candidates and submit a statement of the 
financial implications of such a position. It is expected that a definitive 
report on the matter will be submitted to the Society at its next annual 
meeting. 

ELEANOR H. Fince 


THE INDIAN SOCIETY OF INTERNATIONAL LAW 


The JOURNAL is happy to announce the recent formation of the Indian 
Society of International Law, which held its inaugural meeting on August 
29, 1959, in New Delhi. A descriptive brochure issued by the Society 
states that it was established in response to a need for a national insti- 
tution devoted to the study, research and development of international 
law and, in particular, the international legal problems that concern India. 
The objectives of the Society are: to foster nation-wide the study and 
development of international law; establish the Indian Institute of Inter- 
national Law; interpret through its forums and publications the applica- 
tion of international law chiefly as affecting India; encourage the com- 
parative study of the application of international law in other states; 
promote research in international law; organize regional branches of the 
Society and maintain libraries; and for these purposes to co-operate with 
similar societies in India and in other countries. It is the first national 
Indian institution specializing in the study of international law and its 
allied subjects. 

Prime Minister Jawaharlal Nehru is Patron of the Society, and Chief 
Justice B. P. Sinha is Honorary President. The President is V. K. Krishna 
Menon, Minister of Defense of India, and the Executive President is G. S. 
Pathak, Senior Advocate, Supreme Court. C. J. Chacko, Head of the 
Department of Political Science of Delhi University, is Secretary General, 
and C. V. L. Narayan, Advocate of the Supreme Court, is Executive Secre- 
tary. The Society also has an Executive Council and a number of 
Honorary Vice Presidents. The Vice Presidents are: Purushottam Tri- 
cumdas, Senior Advocate, Supreme Court; Nagendra Singh, Director Gen- 
eral of Shipping and Joint Secretary, Government of India; and Krishna 
Rao, Legal Adviser, Ministry of External Affairs. Among honorary 
members of the Society are Lord McNair, the late Sir Hersch Lauterpacht, 
Professor Philip C. Jessup, Professor Quincey Wright, Professor Arnold 
W. Knauth, Shri Radhabinod Pal and Lord Shaweross. 

The Society has established a Committee on Study of Legal Problems of 
the United Nations, under the chairmanship of G. S. Pathak, and a Com- 
mittee on Research and Publications, under the chairmanship of C. J. 
Chacko. 

The Society will publish a volume of annual Proceedings, and, from 
time to time, monographs on special subjects. It will also publish as its 
official organ a quarterly Indian Journal of International Law, which will 
contain comprehensive articles on subjects of current interest in various 
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fields of international law, such as international company law, international 
commercial and non-commercial arbitration, international agreements, and 
general problems of international law, editorials, notes and comments, 
texts or digests of judicial decisions, treaties and other official documents. 
The Journal will be published under the direction of a Board of Editors, 
consisting of Radhabinod Pal, Honorary Editor-in-Chief, C. J. Chacko, 
Editor-in-Chief, Nagendra Singh, Krishna Rao, Harman Singh, R. 5. 
Pathak, C. V. L. Narayan, Joginder Singh Bains, E. E. Jhirad, and Atul 
Setalwad. 

At the first meeting of the Indian Society, held August 29-30, 1999, 
papers were read on the following subjects: The Merchant Shipping Act 
of 1958 and International Law, by Dr. Nagendra Singh; The United 
Nations Convention on International Commercial Arbitration, by Dr. 
C. V. L. Narayan; International Rivers, by Dr. J. S. Bains; The Advisory 
Jurisdiction of the International Court of Justice, by Dr. Krishna Rao; 
Access to the International Court, by Dr. R. K. Dixit; The Definition of 
Domestic Jurisdiction, by Mr. M. 8. Rajan; Reservations to Multilateral 
Conventions, by Mr. R. P. Anand, Mr. Narayan Rao, and Mr. Nawaz. At 
subsequent meetings papers were read by Dr. Nagendra Singh on ‘‘The 
Compulsory Jurisdiction of the International Court of Justice,’’ and by 
Professor Myres S. McDougal on ‘‘The Limits of the Territorial Sea under 
International Law.’’ 

The Indian Society of International Law has made an auspicious be- 
ginning. The publication of its quarterly is anticipated with interest. 
The American Society of International Law warmly welcomes the new 
arrival among national societies of international law and extends its best 
wishes for a long and successful life. 

ELEANOR H. I*incH 


ANNUAL MEETING, 1961 


The 55th Annual Meeting of the Society will be held at the Mayflower 
Hotel in Washington, D. C., from April 27 to April 29, 1961. Rooms at the 
hotel will be available for members attending the meeting. Reservations 
should be made directly with the hotel well in advance of the meeting. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


By Denys P. MYERS 
INTERNATIONAL ADJUDICATION 


Judicial settlement of international disputes—submuission of disputes to 
the International Court of Justice by unilateral initiation of proceed- 
ings 


The press release issued by the Department of State m announcing the 
filing of an application with the International Court of Justice on July 7, 
1959, in a damage suit for the destruction of an aircraft by a fighter air- 
craft of the Soviet Union stated: 


The present proceedings have been instituted in accordance with 
the well-established United States policy of resolving such disputes, 
whether of fact or law, in the International Court of Justice. The 
Court is the judicial organ of the United Nations for this purpose and 
is the appropriate international body before which such cases can be 
heard and decided. 


That statement was a reiteration of the same idea which had been put 
forth for over five years and which had described the purpose in five prior 
applications to the Court in matters involving the Soviet Union, Czecho- 
slovakia and Hungary, all of which are parties to the Statute of the Court 
and none of which has either declared acceptance of the Court’s compulsory 
jurisdiction or is party to bilateral treaties of pacific settlement relating 
to judicial settlement or arbitration. The action of the United States in 
bringing these cases unilaterally to the jurisdiction of the International 
Court of Justice is not a gesture in the ‘‘eold war,’’ as some have assumed, 
but is an application of the principles of international law by which, 
negotiation having failed to solve a difference, resort to judicial settlement 
is indicated. The United States has asked the other party to some of these 
disputes to initiate proceedings and has offered to join in proceedings. 

In its several applications the United States has dealt with the question 
of jurisdiction typically as follows: 


The United States Government notes that the present dispute con- 
cerns matters of the character specified in Article 36(2) of the Statute 
of the Court, including subdivisions (a) through (d). As will be 
seen from the annex, the legal dispute of the United States Government 
with the Soviet Government involves [here follows a listing of the 
legal questions]. 

The United States Government, in filing this application with the 
Court, submits to the Court’s jurisdiction for the purposes of this 
case. The Soviet Government appears not to have filed any declara- 
tion with the Court thus far, and although it was invited to do so by 
the United States Government in the note annexed hereto it has not 
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made any responsive reply to the invitation. The Soviet Government 
is, however, qualified to submit to the jurisdiction of the Court in this 
matter and may upon notification of this application by the Registrar, 
in accordance with the Rules of the Court, take the necessary steps 
to enable the Court’s jurisdiction to be confirmed. 

Thus the United States Government founds the jurisdiction of this 
Court on the foregoing considerations and on Article 36(1) of the 
Statute. 


The invitation referred to typically read: 


the United States Government invites the Soviet Government to file 
an appropriate declaration with the Court, or to enter into a Special 
Agreement, by which the Court may be empowered in accordance with 
the Statute and Rules to determine the issues of fact and law which 
have been set forth herein. 


Typical also have been the replies, the reply in the case of Treatment in 
Hungary of Aircraft and Crew of the United States of America (U.S. v. 
U.S.S.R.) saying: 


4, All the facts brought forth above prove the complete baselessness 
of the attempt to present the matter in such a way as to allege the 
U.S.A. is the injured party in the given case. .. . 

5. In view of the foregoing, the Soviet Government considers the 
proposal of the U. S. Government concerning the submission of this 
question to the consideration of the International Court to be without 
foundation since there exists no subject for such consideration and 
equally since there exists no basis for bringing any claims whatsoever 
against the Soviet Union. 


The applications of the United States, with the accompanying notes of 
the prior negotiations, have been communicated to the Soviet and other 
governments, and the negative replies received have resulted in the cases 
being removed from the General List of the Court. These replies to the 
Court have varied in language, the proposal in the above case being ‘‘un- 
acceptable”; there ‘‘exists no subject for consideration’’ by the Court; 
and ‘‘having regard to the foregoing, the Soviet Government can see no 
reason why this question should be examined by the International Court 
of Justice.’ The later refusal in the ease of the Aerial Incident of 
4 September 1954 said: 


The Government of the USSR deems that in this case there are no 
questions which are of need to be considered by the International Court 
of Justice and as before does not see any basis for turning this question 
over for examination by the International Court.? 


The cases which the United States has unilaterally submitted to the 
Court have been mostly incidents in which aircraft were shot or brought 
down and erew members killed or detained, or with questions as to the 
airspace in which they took place. The notes making claims against the 
Soviet and other governments have recited the circumstances in great de- 

11953-1954 LC.J. Yearbook 92. The applications and the doeuments are printed 


in the Pleadings, Oral Arguments, Documents series of the Court. 
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tail, and the exchanges of correspondence have been replete with allegations 
of falsity and distortion of evidence. The United States has in some 
instances taken years to collect its evidence and its notes consistently have 
been couched as legal briefs in which it is constantly reiterated that it ‘‘is 
prepared to prove in an appropriate forum by evidence’’ the truth of the 
facts presented. When in its judgment the United States has exhausted 
the resources of negotiation, it has put the question of Court proceedings 
to the other party and on receiving a refusal has filed an application with 
the Court. 

The Soviet Government has questioned the right of unilateral applica- 
tion under the Statute. In its letter of September 26, 1958, to the Registrar 
in the Aerial Incident of 4 September 1954 case it said: 


As appears from above-stated the Government of the USSR has 
already informed the Government of the USA formerly that the Soviet 
Government does not give its consent for hearing this case in the 
International Court of Justice. Under these conditions the Govern- 
ment of the USA having applied to the Court, acted in disaccord with 
the Statute of the International Court of Justice. 


The Court, as it was bound by its practice to do, removed the case from 
the General List on December 9, 1958, after it had received a letter of 
November 25, 1958, in which the Agent of the United States said: 


The United States Government must take this opportunity to ex- 
press its profound disagreement with the further statement of the 
Soviet Government that in filing its application for a settlement of the 
dispute involved by the International Court of Justice the United 
States Government ‘‘acted in disaccord with the Statute of the Inter- 
national Court of Justice’’ because the United States Government 
had not received the prior consent of the Soviet Government to sub- 
mit the dispute to this Court for decision. .. . the United States 
Government believes that international law and order depend on the 
peaceful settlement of disputes between governments of international 
questions of fact and law as described in the Statute. It is now well 
settled that any government qualified to appear before this Court may 
file its application without prior special agreement.® 


The United States on July 7, 1959, filed an application in the Aerial 
Incident of 7 November 1954 case and made the statement quoted from 
the press release at the beginning of this item. The documents matched 
the pattern of preceding ones, without any discussion of the jurisdictional 
question raised by the Soviet note of September 26, 1958. 

There follows a summary (based on the General List of the Court in 
Chapter IV of the Yearbook) of the several cases in which this policy with 
respect to the Court jurisdiction has been followed: 


Folio 22—Treatment in Hungary of Aircraft and Crew of United 
States of America (United States of America v. Hungarian People’s 
Republic), registered March 3, 1954; removed from list July 12, 1954; 
[1954] Reports 99. Seizure and detention of crew of U.S.A.F. C-47 
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aircraft November 19, 1951, when driven by winds over Hungary, un- 
known to the erew. Award of $637,894.11 asked. 

Folio 283—Same (United States of America v. Union of Soviet Socialist 
Republics), [1954] Reports 108. Soviet Union charged with acting in 
concert with, and abetting acts of, Hungary. 

Folio 25—Aerial Incident of 10 March 1953 (United States of America 
v. Czechoslovakia), registered March 29, 1955; removed from list Mareh 
14,1956; [1956] Reports 6. Award of $271,384.16 asked for destruction 
of one K-84 aireraft on patrol in United States zone of Germany by 
Czechoslovak MIG military aircraft. 

Folio 28—Aerial Incident of 7 October 1952 (United States of America 
v. Union of Soviet Socialist Republics), registered June 2, 1955; removed 
from list March 14, 1956; [1956] Reports 9. Claim that Soviet fighter 
aircraft over Japan paced a U.S.A.F. B-29 aircraft lawfully flying there, 
attacked it, causing it to fall into Japanese waters, with crew of 8 un- 
accounted for. Award of $1,620,285.01 asked. 

Folio 40—Aerial Incident of 4 September 1954 (United States of 
America v. Union of Soviet Socialist Republics), registered August 22, 
1958 ; removed from list December 9, 1958; [1958] Reports 158. U.S.N. 
Neptune aircraft attacked over Sea of Japan, destroyed with death of 
one member of crew and injuries to others. Award of $1,355,650.52 
asked. 

Folio 44—Aerial Incident of 7 November 1954 (United States of 
America v. Union of Soviet Socialist Republics), registered July 7, 
1959; removed from list. Claim that U.S.A.F. airplane AF-4705, flying 
in the international airspace and, as authorized, in the territorial air- 
space of Japan, was attacked by two Soviet fighter aircraft without 
provocation and brought down on Hokkaido, one crew member dying. 
Award of $756,604.09 and other reparation asked. 


One incident of this kind has not been submitted to the Court. The 
United States note of October 9, 1954,* summarizing the facts and making 
the customary offer of submission to the Court has not been answered. 
The case involved the destruction of a U.S.A.F. B-50 aireraft shot down 
on July 29, 1958, about 40 miles south of Cape Povorotny by more than 
one Soviet MIG-15 type aireraft. Of the crew of 17, one was seriously 
injured, three are known to be dead and 13 are unaccounted for, possibly 
in Soviet custody. The monetary claim amounts to $2,785,492.94. 

Another case brought before the Court is the Aerial Incident of 27 July 
1955, United States of America v. Bulgaria (Folio 36). This was one of 
three cases resulting from the destruction by Bulgarian anti-aircraft de- 
fense forces over Bulgarian territory of an Israeli commercial aircraft, the 
seven members of the crew and 51 passengers of various nationalities being 
killed. The case filed by Israel (Folio 35), was based on the contention 
that Bulgaria was subject to the Court’s compulsory jurisdiction by reason 
of its declaration, effective August 12, 1921, accepting compulsory jurisdic- 
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tion of the Permanent Court of International Justice without limit of time. 
Bulgaria, which was admitted to the United Nations December 14, 1955, 
filed a preliminary objection. In a Judgment of May 26, 1959,5 the Inter- 
national Court of Justice held that it did not have jurisdiction over the 
case that was brought before it on October 16, 1957, on which date Bul- 
garia’s declaration of 1921 was not in effect. The United Kingdom, in 
the case which it brought against Bulgaria for damages on November 22, 
1957 (Folio 37), had filed a memorial when the Judgment in the Israeli 
case was announced. Six weeks later the United Kingdom decided to 
discontinue the case, and an order of the Court on August 3, 1959, removed 
it from the list. 

The case of the United States against Bulgaria (Folio 36) was filed 
October 26, 1957. The United States had filed its memorial before the 
Israeli decision, and after that judgment Bulgaria in September, 1959, filed 
preliminary objections in which it asked the Court to declare lack of 
jurisdiction, and the United States application therefore inadmissible. 
The policy of the United States to commit countries of Communist ideology 
to judicial settlement, which in other cases had involved damage to military 
aircraft, in this case involved not only a commercial aireraft but persons 
alien both to Israel and Bulgaria. The United States filed its observations 
and submissions in February, 1960. It sought a clarification of the Bul- 
garian contention that the matter is essentially within Bulgaria’s domestic 
jurisdiction, and a reconsideration by the Court of the point made in the 
judgment of May 26, 1959, namely, that Bulgaria’s acceptance of uncon- ` 
ditional compulsory jurisdiction without time limit in 1921 was not trans- 
ferable from the old Court to the new Court under Article 36(5) of the 
Statute. It intended to argue the question de novo in virtue of Article 59 
of the Statute, which says that ‘‘the decision of the Court has no binding 
effect except between the parties and in respect of that particular case.”’ 

On May 19, 1960, the Registry of the Court announced that the Court 
had been advised by the Agent for the United States that his government 
wished to discontinue the proceedings. The Bulgarian Government stated 
it did not oppose the diseontinuance. 

In two instances the United States invited the Soviet Union and Czecho- 
slovakia to take their respective complaints to the International Court 
of Justice. 

On July 27, 1953, the United Nations Command in Korea announced 
that Captain Ralph S. Parr, Jr., U.S.A.F., of that Command had shot 
down an unmarked airplane some eight miles inside North Korea, the air- 
craft presumably being an IL-12-type transport. On July 31 and August 
11, 1953,° the Soviet Government claimed damages of $1,861,450 from 
the United States for destruction on July 27 at the remote Manchurian 
village of Mao-erh-shan of an IL-12-type transport, routed from Port 
Arthur to Vladivostok. On January 26, 1954, the United States Govern- 


§ [1959] I.C.J. Rep. 127; 53 A.J.I.L. 923-937 (1959). 
6 The Soviet note of July 31, 1953, is printed in 29 Dept. of State Bulletin 179 
(1953). The United States note of Jan. 26, 1954, is at 30 ibid. 410-413 (1954). 
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ment, having conducted an investigation, requested the Soviet Union to 
supply information as to its liability and to permit investigation in 
Manchuria. A Soviet note of December 30, 1954, supplied some informa- 
tion. A recently published note of the United States, dated October 11, 
1955,” reviewed the evidence in detail, indicating a confusion of two inci- 
dents, and a disavowal of American responsibility for acts of the United 
Nations Command. The note said: 


The United States Government recognizes that the Soviet Government 
has asserted contrary findings of fact and presumably claims the ap- 
plicability of different rules of law. There is thus presented a 
dispute which should be settled by procedures of international law 
and order. If the Soviet Government persists in the contention that it 
has, on account of the matters set forth in its notes, a valid claim 
against the United States Government, the United States Government 
invites the Soviet Government to litigate these issues of fact and law 
(ineluding the issue arising from the United States Government’s 
contention of law that if the Soviet Government believes it has any 
grievance in the premises that grievance should first be directed to the 
United Nations) in the International Court of Justice, in whose juris- 
diction this dispute would properly fall.® 


The note recalled that the United States had made this position known 
in the debate in the Security Council of the United Nations on September 
10, 1954, with reference to this and other cases. The United States was 
prepared to submit the issues of fact and law ‘‘by whatever method may 
be appropriate under the Statute and Rules of the Court.’’ The Soviet 
Government had not accepted the compulsory jurisdiction of the Court 
or made other arrangements for eases in which the United States was the 
agerieved party. Therefore, 


the United States Government sets as a condition to this offer to 
submit the present controversy to the International Court of Justice 
the prior or concurrent submission of the Soviet Government to the 
Jurisdiction of the International Court of Justice for the purpose of 
hearing and determining the issues of fact and law [in the eases the 
United States had already submitted, listed as Folios 23, 28 and 40]. 


In the other case, Czechoslovakia demanded 5,525,374 Czechoslovak 
crowns on the charge that the United States was responsible for the alleged 
erash of the Czechoslovak Airlines DC-3-type passenger aireraft on Janu- 
ary 18, 1956, near Levoca, Slovakia. According to the charge, the craft 
was brought down by collision with a balloon carrying propaganda leaflets 
launched by the private American Free Europe Committee with a total 
loss of life by four crew members and 22 Czechoslovak citizens. The in- 
vestigation which the United States was able to make concluded that the 
Czechoslovak Investigation Commission had produced ‘‘a confection of 
some fact with much fiction,’’ that the disaster was the result of weather 
conditions, fuel failure and delay in rescue operations. The matter was 
discussed in Czechoslovak notes of June 19, 1956, and February 20, 1957, 
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and United States notes of October 9, 1956, and May 14, 1958,° in which 
the United States closed the incident with this offer: 


The United States Government considers that the controversy be- 
tween it and the Czechoslovak Government on the subject of the inci- 
dent of January 18, 1956, is, in respect to diplomatic negotiations, 
closed and that the channels of diplomacy have been thoroughly ex- 
hausted. Whether the Czechoslovak Government wishes now to resort 
to the international judicial forum provided by the International Court 
of Justice, the United States Government leaves to the determination 
of the Czechoslovak Government. In that event the United States 
Government will give further consideration to the matter. 


Arbitration and conciliation—Switzerland—United States Treaty of 
February 16, 1931 


The Treaty of Arbitration and Conciliation between Switzerland and 
the United States of February 16, 1981, is one of some 30 treaties in force 
between the United States and other countries which provide for the 
maintenance of a ‘‘Permanent Commission of Conciliation,’ composed of 
five members, to which ‘‘any dispute which has not been settled by 
diplomacy and in regard to which the Contracting Parties do not in fact 
have recourse to adjudication by an arbitral tribunal shall be submitted.’’ 
In the long drawn-out Interhandel case, Switzerland, in a note of August 
9, 1956, proposed arbitration under that treaty, and the United States 
in a note and memorandum of January 11, 1957,?° refused to acquiesce in 
the proposal. Switzerland was frustrated in using the ‘‘permanent’’ com- 
mission as a next step in pacific settlement, in accordance with the passage 
quoted above, because the Commission of Conciliation did not then exist 
in that prescribed form. Switzerland next took the Interhandel case to 
the International Court of Justice on October 2, 1957, and the Court on 
October 24 issued an order denying interim measures of protection for 
Swiss interests.: In a judgment on preliminary objections, the Court 
on March 21, 1959, held that the Swiss application was ‘‘inadmissible’’ 
because of previous failure of the claimant to exhaust local remedies. 

The alternative submission in the Swiss application of October 2, 1957, 
in the Interhandel case was ‘‘that the dispute is one which is fit for sub- 
mission for judicial settlement, arbitration or conciliation under the con- 
ditions which it will be for the Court to determine.’’ The final sub- 
missions of Switzerland, opposing the preliminary objections of the 
United States, asked the Court to declare an obligation of the United States 
to submit the dispute to the procedure in Article VI of the Agreement 
relating to German Assets in Switzerland, signed at Washington, May 
25, 1946, between France, the United Kingdom and the United States and 


9 For texts of the four notes, see 88 Dept. of State Bulletin 1010-1029 (1958). 
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Switzerland,’* or to either of the procedures in the Treaty of Arbitration 
and Conciliation of February 16, 1931, at the option of Switzerland. 
The Court in its judgment of March 21, 1959, passed upon the preliminary 
objections of the United States and throughout its Judgment made various 
affirmative references, obiter dicta, to appropriate use of pacific settlement 
for the dispute.®° The procedure of the Washington Accord of 1946 had 
not been employed at the most logical stage of the Interhandel dispute 
and the United States had rejected the arbitral procedure of the 1931 
bilateral treaty in its note of January 11, 1957. 

Switzerland’s concern in the Interhandel case has been to get a ruling 
on its contention that the American assets of Interhandel are Swiss and 
therefore should not be vested as German under the Trading with the 
Enemy Act of the United States, the terms of which are law for courts 
of the United States. The judgment of the International Court of Justice 
of March 21, 1959, declared ‘‘inadmissible’’ the Swiss claim that the 
Interhandel assets should be restored to that company, litigation being 
still pending in the United States appellate court. The arbitral pro- 
cedure of the Washington Accord having been passed over and the arbitral 
procedure of the 1931 Treaty having been rejected by the United States, 
the Permanent Conciliation Commission of the 1931 Treaty remained as a 
possible forum of pacific settlement. 

When Switzerland considered the possibility of referring its dispute 
with the United States to the apparatus provided in the Treaty of Arbi- 
tration and Conciliation of 1931, it was frustrated not only by the refusal 
of the United States to consent to arbitration or to conciliation, but by 
the fact that the ‘‘Permanent’’ Conciliation Commission did not exist. 
In 1956 three of the original members of the commission of five were dead 
and two had resigned. Failure to maintain a complete commission is a 
violation of the intent, if not eo nomine of the letter, of the treaty. 

In May, 1956, Switzerland made appointments. Paul Ruegger was 
named the Swiss national commissioner in succession to Professor Dietrich 
Schindler, deceased; Hugo Wickström of Sweden was appointed the non- 
national to succeed Osten Undén, Swedish Minister of Foreign Affairs, who 
had resigned. Further, the United States was asked to proceed with the ap- 
pointment of its commissioners, so that the two parties could complete the 
commission by agreeing on its president. ‘‘The efforts to reconstitute the 
permanent conciliation commission have not yet succeeded,” says the 
Report of the Federal Council for 1957, ‘‘the American authorities up to 
now not having been disposed to proceed with the appointments falling to 
them.” By November, 1958, however, ‘‘the Department of State declared 
itself ready to go ahead on its part.” 7 

The Department of State found that Oliver Winslow Branch of New 


1414 Dept. of State Bulletin 1121 (1946). 
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Hampshire had resigned as national commissioner on February 27, 1941, 
and had not been replaced. C. W. H. Lansdown of South Africa had 
died, and the non-national place was vacant. The joint commissioner, 
Rafael W. Erich of Finland, was dead. The United States proceeded to 
appoint its two commissioners, and the parties to the treaty reached agree- 
ment on a joint commissioner. 

The basic idea of having a conciliation commission is that it is in being 
if and when occasion arises to use it, so that the parties need not be di- 
verted on a personnel issue in submitting their contentions to a disinter- 
ested commission to learn what the facts of their dispute may be. The 
Department of State announced on August 20, 1959, that the Permanent 
Conciliation Commission with Switzerland was complete, as follows: 


Lord MeNair, of the United Kingdom, former President of the Interna- 
tional Court of Justice, as President appointed by common accord; 
Robert Hale, of the United States, former Member of Congress, member 

appointed by the United States; 

J. H. W. Verzijl, of The Netherlands, Professor of International Law 
and member of the Permanent Court of Arbitration, member ap- 
pointed by the United States; 

Ambassador Paul Ruegger, of Switzerland, former President of the 
International Committee of the Red Cross, member appointed by 
Switzerland ; l 

Hugo Wickström, of Sweden, former Presiding Justice of the Court 
of Appeals of Gota in Goteborg, member appointed by Switzerland. 


SOVEREIGN IMMUNITY 


Restrictive theory of foreign sovereign immunity not applied to execu- 
tion of judgments: attachment of bank accounts of the Union of Soviet 
Socialistic Republics not allowed for purpose of execution or action 
analogous to execution 


In 1952 the United States Department of State announced its adherence 
to the so-called newer or restrictive theory of foreign sovereign immunity, 
pursuant to which the immunity of a foreign state is recognized with 
regard to sovereign or public acts (jure imperii) but not with respect to 
private acts (jure gestionis).2° This was a modification of the classic or 
absolute theory of foreign sovereign immunity under which a foreign state 
could not be subject to the jurisdiction of local courts without its consent. 
The changed policy announced by the Department of State in 1952, how- 
ever, applied only to the immunity of a foreign state from jurisdiction 
with respect to private acts and did not extend to immunity of a foreign 
state from execution. In accordance with international law and practice, 


184] Dept. of State Bulletin 363 (1959). 
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the Department of State had always maintained the distinction between 
‘immunity from jurisdiction’’ and ‘‘immunity from execution.’’ Under 
this distinction, even where a foreign state has submitted to the jurisdic- 
tion of a local court by express or implied consent, nevertheless further 
consent is necessary for the execution of any judgment which might ensue 
from sueh submission. 

The case of Elizabeth R. Weilamann v. The Union of Soviet Socialist 
Republics raised the question whether an attachment in New York of the 
bank accounts of the Soviet Union, initially allowed for the purpose of 
acquiring jurisdiction, might also be allowed for the purpose of execution 
or action analogous to execution, for the ultimate purpose of paying the 
default judgment which ensued from such proceedings. The New York 
Civil Practice Act does not clearly demarcate what stages of in rem pro- 
ceedings constitute ‘‘jurisdiction’’ or ‘‘exeeution.’’ The ease first arose 
in 1955 when apparently the Department of State denied a request of the 
Soviet Government for a suggestion of immunity from attachment of the 
funds of the Soviet Union for the purpose of conferring jurisdiction upon 
the Supreme Court of New York, Westchester County, to enable the court 
to decide the merits of the controversy. The Soviet Union not having made 
an appearance, a default judgment was entered in 1955. Thereafter, the 
plaintiff Weilamann in 1957 brought an action or proceeding in aid of 
attachment to obtain possession of the funds attached. Upon the request 
of the Soviet Government, the Department of State issued in 1959 a sug- 
gestion of immunity from execution of the property of the Soviet Govern- 
ment. The underlying cause of action concerned a note which had been 
issued at Moscow in 1931 by the Soviet Government for its cancellation 
of the concession of a British company, the Tetiuhe Mining Corporation. 
This note became due and payable in 1940 in the United Kingdom. Pay- 
ment on the note was stopped when the United Kingdom seized certain 
gold of the State Bank of the U.S.S.R. deposited in the Bank of England. 
Plaintiff Weilamann had obtained the note in 1936 as purchaser. 

In a letter dated March 9, 1959, to the Attorney General of the United 
States, the Legal Adviser of the Department of State summarized the court 
proceedings concerning the instant case in the Supreme Court of New 
York as follows: 


The relevant records show that the plaintiff Elizabeth R. Weilamann, 
as purchaser-assignee of a note issued by the Government of the 
Union of Soviet Socialist Republics in 1931 at Moscow which became 
due in 1940, and upon which there was a default in payment, insti- 
tuted proceedings against the Union of Soviet Socialist Republics on 
or about May 24, 1955, in the Supreme Court of the State of New 
York, Westchester County, New York, pursuant to Section 910 of 
the New York Civil Practice Act, by attaching funds of the Govern- 
ment of the Union of Soviet Socialist Republics in various banks in 
the City of New York, including the Chase Manhattan Bank, which 
were held in the accounts of the State Bank of the Union of Soviet 
Socialist Republics and the Bank of Foreign Trade of the Union of 
Soviet Socialist Republies. The proceedings were commenced ex parte 
and service was made on the Union of Soviet Socialist Republics after 
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such attachment by publication pursuant to order of court under the 
provisions of Section 232-a of the New York Civil Practice Act and. 
Rule 52 of the New York Rules of Civil Procedure. The Union of 
Soviet Socialist Republics not having made an appearance, a default 
judgment was entered by the New York Supreme Court, Westchester 
County, on September 29, 1955 for the total amount of $77,154.66. 

On or about October 21, 1957, Elizabeth R. Weilamann and John 
J. McCloskey, Sheriff of the City of New York, jointly commenced an 
action or proceeding in aid of attachment against the Chase Man- 
hattan Bank, in the New York Supreme Court, Westchester County, 
to recover from the Chase Manhattan Bank from the funds previously 
attached the sum of $95,074.68. This action is now pending before 
the New York Supreme Court, Westchester County, New York.?° 


The Soviet Embassy was informed on March 12, 1959, that on March 9 
the Attorney General of the United States was requested by the Depart- 
ment to take appropriate action to inform the court entertaiming jurisdic- 
tion of the case that the property of the Union of Soviet Socialist Republics 
in the Chase Manhattan Bank, New York, New York, held in the accounts 
of the State Bank of the Union of Soviet Socialist Republics and the 
Foreign Trade Bank of the Union of Soviet Socialist Republics which had 
been attached and were being levied on, is immune from execution. The 
Attorney General had also been requested to ask the court to lift the 
attachment and to release the said funds. 

The letter of the Legal Adviser of March 9, in which that request was 
made, summarized the correspondence which had culminated in a Soviet 
note of March 2, which, 


after referring to its previous note to the Department dated November 
22, 1957, and the reply of the Department to that note dated December 
9, 1957, requests the Department ‘‘to take immediate measures to 
release attachment of the funds of the State Bank of the Union of 
Soviet Socialist Republics and of the Foreign Trade Bank of the 
Union of Soviet Socialist Republies in the Chase Manhattan Bank im- 
posed as a security for the claim by Weilamann against the Union of 
Soviet Socialist Republics, and to take immediate measures for the 
discontinuance of a case against the Union of Soviet Socialist Re- 
publics in an American Court.’’ 

The prior note from the Embassy of the Union of Soviet Socialist 
Republics to the Department referred to above, dated November 22, 
1957, in part stated that the Soviet Embassy had been informed that 
an action in aid of attachment had been commenced against the Chase 
Manhattan Bank to turn over to the plaintiffs the amount of $95,074.68 
from funds which had previously been attached in connection with 
the above proceedings, and which were held in the accounts of the 
State Bank of the Union of Soviet Socialist Republics and of the 
Foreign Trade Bank of the Union of Soviet Socialist Republics re- 
spectively. The note requested the Department to take appropriate 
steps to secure the release of the attached funds and to quash the 
proceedings instituted by Elizabeth Weilamann against the Union of 
Soviet Socialist Republics. The note also drew the attention of the 
Department to the fact that amongst the attached assets were ‘‘drafts 


20 Loftus E. Becker, Legal Adviser, to William P. Rogers, Attorney General, March 
9, 1959. This and other quotations in this note are from thermofax copies of original 
papers in the files of the Department of State. 
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drawn for the use of foreign embassies and foreign journalists in the 
Union of Soviet Socialist Republics, and drafts for private persons, as 
well as deposits for commercial purposes and other similar funds.” 

The reply of the Department dated December 9, 1957 to the above 
note of the Embassy of the Union of Soviet Socialist Republics dated 
November 22, 1957, in part referred to the Department’s prior note 
of April 2, 1956, wherein the Department had stated that it would 
consider appropriate steps to be taken ‘‘if the plaintiff (Weilamann) 
should attempt to levy upon the assets of the Government of the Union 
of Soviet Socialist Republics for the purpose of satisfying a judgment 
against the Government of the Union of Soviet Socialist Republies.’’ 


After noting that the attachment proceeding in the New York court ‘‘in 
effect ultimately constitutes execution against the property of the de- 
fendant,’’ the Legal Adviser in his letter to the Attorney General com- 
mented on the immunity involved in the ease: 


The Department has always recognized the distinction between 
‘Immunity from jurisdiction’’ and ‘‘immunity from exeention’’. The 
Department has maintained the view that under international law 
property of a foreign sovereign is immune from execution to satisfy 
even a judgment obtained in an action against a foreign sovereign 
where there is no immunity from suit. 

As you will recall there is precedent for not permitting execution 
of a Judgment obtained in a proceeding when the foreign sovereign 
has consented to suit. Dexter and Carpenter, Inc. v. Kunglig Jarn- 
vagsstyrelsen, 43 F. 2d 705 (2d Cir., 19380); followed in Bradford v. 
Chase National Bank, 24 F. Supp. 28, 38 (D.C.S.D.N.Y. 1938). Where 
the foreign sovereign has not submitted to the jurisdiction of the 
court it would be an a fortiori case. 

The Department is of the further view that even when the attach- 
ment of the property of a foreign sovereign is not prohibited for 
the purpose of jurisdiction, nevertheless the property so attached 
and levied upon cannot be retained to satisfy a judgment, ensuing from 
the suit because, in the Department’s view, under international law 
the property of a foreign sovereign is immune from execution even m 
a case where the foreign sovereign is not immune from suit. 


In compliance with the request of the Department of State the Attorney 
General instructed the United States Attorney for the Southern District 
of New York to file with the New York District Court, Westchester 
County, a ‘‘suggestion of interest’’ in the proceeding in aid of attachment, 
which was heard as Weilamann v. Chase Manhattan Bank, initiated Oc- 
tober 21, 1957. This document substantively submitted : 


VII. The suggestion of the Department of State, as shown by the 
annexed communication, that the property of the Union of Soviet 
Socialist Republics in the United States is immune from execution or 
other action analogous to execution requires that this court order the 
release of property of the Government of the Union of Soviet Socialist 
Republies upon which there has been execution or other action analo- 
gous to execution and deny any application for execution or other 
action analogous to execution on the property of the said State. The 
United States Supreme Court has consistently held that recognition 
by the State Department of the immunity of a foreign nation or its 
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representatives, when certified to the courts by a ‘‘Suggestion’’ such 
as this, ‘‘must be accepted by the courts as a conclusive determination’’ 
of such immunity. Ex Parte Peru, 318 U. S. 578, 589 (1948) : see also 
National City Bank v. Republic of China, 348 U. S. 356, 358 (1955) ; 
Republic of Mexico v. Hoffman, 324 U. S. 30, 35 (1945); Compañia 
Espanola v. Navemar, 303 U. S. 68, 74 (1938); ef. The Haxchange, T 
Cranch 116, 147 (1812), and the cases cited in paragraph VI above.” 

VIII. In view of the dispositive effect of the instant ‘‘suggestion,’’ 
we respectfully submit that this court should proceed forthwith to 
release any property of the State of the Union of Soviet Socialist Re- 
publies hitherto attached in this proceeding and to deny any pending 
motion for execution or action analogous to execution. See Ex Parte 
Peru, supra; United States of Mexico v. Schauch, 294 N. Y. 265, 270; 
Fields v. Predionica I Thanica A.D., 263 App. Div. 155, 41 N.Y.S. 
2d 739 (1st Dept.). We respectfully suggest that the binding effect 
of the State Department’s recognition of immunity obviates the 
necessity of any further briefing or argument in this case, and that 
the considerations of public importance here presented render it ap- 
propriate for this court to render its decision forthwith. 


Mr. Justice Eager in his judgment of October 1, 1959, in Weilamann 
v. Chase Manhattan Bank, with regard to the suggestion of interest as to 
sovereign immunity from execution, said: ‘‘The court may not proceed con- 
trary thereto in this or any similar case and thereby jeopardize interna- 
tional relations.” The complaint was dismissed without costs. The final 
order was recorded November 2 and the Soviet bank accounts released 
November 4, 1959. 


International Organizations, Immunities Act of 1945 applied to enable 
15,000 children, certified by adults, to collect funds for the United 
Nations Children’s Fund by registration under the District of Co- 
lumbia Charitable Solicitations Act 


A novel occasion to consider the application of the International Organi- 
zations Immunities Act of 1945, 59 Stat. 669, 22 U.S.C. § 288, arose in 
connection with volunteer programs organized in response to a United 
Nations appeal for voluntary contributions to the United Nations Chil- 
dren’s Fund (UNICEF). 

On November 26, 1957, the United Nations General Assembly in Resolu- 
tion 1160 (XII) expressed ‘‘the hope that Governments, organizations and 
individuals will give increased support to the United Nations Children’s 
Fund.” 2? 


21 Dexter and Carpenter, Inc. v. Kunglig Jarnvagsstyrelsen, 43 F. 2d 705 (C.A. 2d, 
1930), cert. den., 282 U. S. 896 (1931); followed in Bradford v. Chase National Bank, 
24 F. Supp. 28, 38 (S.D. N.Y., 1938), affirmed sub nom. Berger et al. v. Chase National 
Bank, 105 F. 2d 1001 (C.A. 2d, 1989), 309 U. S. 632 (1940); and New York & Cuba 
Steamship Co. v. Republie of Korea, 132 F. Supp. 684 (S.D. N.Y., 1955). 

22 The resolution, Official Records, 12th Session, Supp. No. 18 (4/3805), p. 17, follows 
in full: 
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Accordingly, the Capitol Area Division of the American Association 
for the United Nations organized a Halloween ‘‘trick-or-treat’’ fund drive 
for UNICEF, whereby children would solicit funds for UNICEF in lieu 
of the traditional Halloween requests for ‘‘treats.’’ (Similar UNICEF 
volunteer programs have been conducted in other American communities.) 
Protests were made by certain groups that such a fund drive contravened 
the Charitable Solicitations Act of the District of Columbia, and accord- 
ingly should be stopped and, if necessary, the children requesting funds 
for UNICEF should be arrested. This development evoked the following 
editorial comment in the Washington Post on October 31, 1958: 


Tonight youngsters throughout the Washington Area will give 
residents the pleasant choice between Trick-or-Treat for the United 
Nations International Children’s Emergency Fund. The petty legal 
questions which have been raised, seemingly by foes of the United 
Nations, about the registration of this commendable Halloween drive 
under the District’s Charitable Solicitations Act should not scare any 
parents who believe in the U.N. and its Children’s Fund—or, for that 
matter, who believe in children. District officials have indicated that 
the UNICEF fund drive does not come under the Solicitations Act. 
The turning of the Trick-or-Treat custom to a worthwhile purpose 
surely ought to be encouraged by parents—and ought to give the 
children who participate a feeling that their gaiety can help less 
fortunate children all over the world. 


The Halloween solicitations accordingly were made in 1958; and on 
October 9, 1959, it was announced in the Washington Post that the District 
authorities and the A.A.U.N. had reached an agreement whereby the 
Halloween Trick-or-Treat fund drive for UNICEF was officially registered 
with the District Government on October 8, 1959. However, in view of 
the impossibility of providing the estimated 15,000 young volunteers with 
the identification cards specified in the District’s Charitable Solicitations 
Act, the District authorities agreed to issue 500 solicitors’ cards for the 
adults supervising the youngsters, while the children were provided with 
stickers containing a statement that the Association was registered, listing 
the registration number, 6-07-180, which were placed on half-pint milk 
cartons donated by dairies. The Halloween fund drive accordingly was 
conducted. 





“The General Assembly, 

‘‘ Having considered chapter VI, section III, of the report of the Economie and 
Social Council, dealing with the United Nations Children’s Fund, 

‘‘ Impressed with the practical effectiveness of the Fund in aiding over a hundred 
countries and territories, particularly in under-developed areas, to establish permanent 
children’s services, 

‘“‘Appreciating also the essential role of the Fund in increasing the capacity of 
countries for economie and social progress, 

‘t Aware however of the many needs which the Fund is unable to meet, 

‘fl. Expresses the hope that Governments, organizations and individuals will give 
increased support to the United Nations Children’s Fund; 

2, Congratulates the Executive Board and the Executive Director of the Fund 
on their outstanding work.’? 
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‘Though the controversy was thus happily resolved, it does raise an in- 
teresting question as to the extent of the application of the International 
Organizations Immunities Act of 1945, 59 Stat. 669, 22 U.S.C. § 288. The 
United Nations has been designated by the President as a publie interna- 
tional organization entitled to enjoy the privileges, exemptions and im- 
munities of this Act (Executive Order No. 9698, February 19, 1946). 
Section 2(b) of the Act provides: 


(b) International organizations, their property and their assets, 
wherever located, and by whomsoever held, shall enjoy the same im- 
munity from suit and every form of judicial process as is enjoyed 
by foreign governments, except to the extent that such organizations 
may expressly waive their immunity for the purpose of any proceed- 
ings or by the terms of any contract. 


Section 7(b) of the Act provides in pertinent part: 


(b) . .. officers and employees of such organizations shall be im- 
mune from suit and legal process relating to acts performed by them 
in their official capacity and falling within their functions as such 

. Officers, or employees except insofar as such immunity may be 
waived by the . . . international organization concerned. 


That the United Nations Children Fund, as a part of the United Nations, 
is entitled to the benefits of this Act, was specifically established in a de- 
cision of the United States District Court for the Northern District of 
California, Balfour, Guthrie & Co. v. United States, 90 F. Supp. 831 
(1950). In this case, the Children’s Fund had shipped m 1947 from the 
ports of Tacoma and Oakland a large quantity of powdered milk destined 
for Italy and Greece. Part of the shipment was never delivered, and 
part arrived in damaged condition. The ship was owned by the United 
States and operated under bareboat charter by the American Pacific 
Steamship Company. In sustaining the right of the United Nations to 
join with six other shippers in a libel against the United States and the 
co-respondent steamship company, the District Court observed, at page 
833: 


The broad purpose of the International Organizations Immunities 
Act was to vitalize the status of international organizations of which 
the United States is a member and to facilitate their activities® A 
liberal interpretation of the Act is in harmony with this purpose. 


The District Court, in reaching its decision, referred to the Advisory 
Opinion of the International Court of Justice on Reparation for Injuries 
Suffered in the Service of the United Nations ( [1949] I.C.J. Reports 174). 
The United States District Court said, at page 832: 


The International Court of Justice has held that the United Nations 
is a legal entity separate and distinct from the member States. While 
it is not a state nor a super-state, it 1s an international person, clothed 
by its Members with the competence necessary to discharge its fune- 
tions. 


8See House Report 1203, 79th Congress, First Session. 


1960] UNITED STATES PRACTICE 647 


As stated in an article by the present Legal Adviser of the British 
Foreign Office, Sir Gerald Fitzmaurice, the Injurzes case is a leading case 
for the application of the ‘‘Principle of Effectiveness’’ (wi res magis valeat 
quam pereat) in interpretation of treaties (28 British Year Book of 
International Law 18-19 (1951)). Thus, this article comments: ‘f. . . the 
Court, while basing its view that the United Nations Organization had 
international personality on the language of the Charter and on the rights 
and functions therein conferred on the Organization, also considered that 
the Organization could not discharge the functions it was clearly intended 
to have unless it was regarded as being possessed of such personality.’’ 
(Ibid. 19.) 

It would seem that the U. 8. District Court applied the same doctrine 
of ‘‘effectiveness’’ in interpreting the United States law, and properly so. 

With respect to the immediate question posed by UNICEF fund drives, 
it should be noted that this United Nations agency, unlike some, which 
are financed by assessment of member governments, depends entirely upon 
voluntary contributions from governments and private groups and indi- 
viduals. The Fund’s income is pitifully inadequate to meet the challenge 
posed by sub-standard food, health, clothing and shelter conditions for 
two-thirds of the world’s children. For calendar year 1959, the Fund’s 
income was approximately $23,700,000.00, of which $22,000,000.00 was 
contributed by governments. The balance came from the sale of UNICEF 
greeting cards and from private voluntary contribution. The UNICEF, 
established initially by the United Nations General Assembly in December, 
1946, to assist war-devastated countries on a temporary basis, was con- 
tinued by the General Assembly as a permanent United Nations activity. 
This agency is devoted exclusively to the welfare of children and is com- 
pletely outside the realm of polities (United Nations Department of Pub- 
le Information document ST/DP 1/SER. C/17/Rev. 3, February, 1958). 

Current examples of UNICEF activities are: (1) UNICEF Aid to Child 
Health and Welfare Projects in Africa (United Nations document E/CN. 
14/41, December 4, 1959); (2) “UNICEF To Aid Victims of Korean 
Typhoon Disasters—Similar Plans Under Way for Relief to Japan” 
(United Nations Press Release ICHF/747, November 24, 1959). The first- 
cited document shows that 40 countries and territories in Africa have 
received UNICEF assistance for a total of 138 child health and welfare 
projects, including such matters as malaria control, BCG anti-tuberculosis 
vaccination, yaws control, child feeding, nutrition education, and milk con- 
servation. The second document states that UNICEF made emergency 
provision of 57,000 blankets for Korean mother and child victims of the 
worst typhoon disaster in 50 years, and also planned provision of 40,000 
blankets for Japanese children and mothers. 

Obviously, there can be no question that the United Nations Children’s 
Fund is an official function of the United Nations, and that a volunteer 
fund drive program in its behalf is a legitimate United Nations activity. 
While such a program should, of course, be conducted in accordance with 
reasonable local police regulations for the maintenance of public order and 
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prevention of fraud, it would certainly appear that municipal authorities 
could not, consistently with the International Organizations Immunities 
Act, deny a permit or license for such a fund drive. 

Marcia M. FLEMING * 


DIPLOMATIC IMMUNITY 


Privileges of diplomatic immunity rigidly extended in Washington to 
subordinate officers and persons 


The 84 diplomatic missions accredited in Washington comprise several 
thousand persons ranging from ambassadors, the administrative and tech- 
nical staffs and attachés of the missions and their households, the service 
staffs, to the servants of members of the missions. Al of them, including 
United States nationals employed in the missions, possess diplomatic im- 
munity by reason of their employment, when notified to and accepted by 
the Department of State. Accredited officers are given identification cards 
and their names are recorded in the bimonthly Diplomatic List. They are 
entitled to ‘‘complete immunity,’’ which extends to their families, their 
households and registered servants. Administrative, clerical and service 
personnel, regardless of nationality, are immune from process or summons, 
if they are named in the White List of Employees of Diplomatic Missions 
established by the Office of Protocol, Department of State; but members of 
their families are subject to local jurisdiction. 

For at least two reasons, the Metropolitan Police of the District of Co- 
lumbia give full attention to any claim of diplomatic immunity. One 
reason is that its status is fixed by law, including the sanctions for violence 
to the person in U.S.C., Title 18, sec. 112. Another reason is that the De- 
partment of State, charged with responsibility under the laws applicable 
to the matter, must be consulted in every instance to establish the claim 
of any person who asserts immunity. 

Diplomatic immunity originated early in the intercourse of states in 
order to insure the full freedom of the agent in carrying out the will of 
the sovereign. Its extension to his household and staff has been calculated 
to protect that freedom of representation by preventing the exercise of 
pressure upon him. The modern tendency has been to restrict privileges 
to the needs of a mission as defined in Articles 23-39 of the International 
Law Commission’s draft of 1958 on Diplomatic Intercourse and Immuni- 
ties; 7° but until such rules are fully in effect, protection of one state’s 
missions abroad will depend largely on its strict observance of present 
practices in order to claim reciprocal treatment. In this respect rigid 
application of the rules is particularly important for the United States, 
which has 78 embassies, 3 legations, 4 diplomatic missions and 201 consular 
offices abroad, all of which are heavily staffed. Molestation of subordinate 


*The foregoing views are expressed by the author in her personal capacity. 

23 The articles and commentary are in the report of the 10th Sess., U.N. General 
Assembly, 13th Sess., Official Records, Supp. No. 9 (A/3859); 53 A.J.LL. 270-287 
(1959). 


1960] UNITED STATES PRACTICE 649 


personnel, especially of local employees, in states with Communist régimes, 
has been frequent in recent years.** Such incidents point up the im- 
portance of the United States’ strictly adhering in its practice to the rules 
of immunity at the police level, where the privileges of the diplomatie 
staff and municipal regulations touch. 

The Department of State establishes the bimonthly Diplomatic List and 
the White List on the basis of credentials furnished to it for officers and 
of representations of their service positions in the case of employees. In 
its interpretation of international law, persons so recognized possess the 
Immunities attaching to their position, which are inviolable unless waived. 
Information concerning violations of privilege are communicated to the 
heads of diplomatic missions, who have had persistent violators of police 
regulations transferred or even dismissed. Such procedures are ad- 
ministrative and entirely distinct from declaring a diplomatie officer 
persona non grata to the receiving state. 

Possessors of diplomatic immunity of whatever degree are exempt from 
the jurisdiction of the Metropolitan Police of the District of Columbia 
and other police organizations. A secretary of the Haitian Embassy shot 
and killed a colleague a few years ago. The ambassador could not get a 
waiver of his immunity immediately from his government, so that he was 
not taken into custody; but police surrounded the Embassy all day and 
escorted the ambassador to the airport, whence he took the man home for 
trial. The 17-year old son of the Paraguayan Ambassador was released 
at a Fairfax County, Viriginia, police station on December 29, 1959, when 
his father identified him as having diplomatic immunity. The boy had 
been arrested for speeding and had done some $100 damage to a lawn on 
which the car had skidded. The Ambassador waived the son’s immunity 
and paid the damages. 

A more detailed case of the operation of diplomatic immunity at the 
police level is that of the son of the Irish Ambassador, who was sent home 
at Thanksgiving time in 1959, in accordance with a statement to the press 
on November 17 by the Ambassador. The young man on November 11 
struck and killed a pedestrian with his automobile. He was not detained 
after claiming diplomatic immunity. The customary coroner’s inquest 
was convened, but the hearing was canceled when diplomatic immunity was 
claimed for the son as a witness.” The Ambassador expressed ‘‘ profound 

24 Arrest of employees of the Legation at Sofia resulted in the suspension of diplo- 
matic relations with Bulgaria Feb. 20, 1950, American Foreign Policy (1950-1935) 
2091; in a note of July 1, 1955, the United States protested to Hungary concerning the 
harassment, arrest or disappearance of 12 employees of the United States Legation at 
Budapest, and on Sept. 1, 1955, informed the Hungarian Legation at Washington that 
its information activities should be confined to the Legation, in retaliation for Hungary 
permitting its police authorities ‘‘to arrest arbitrarily and otherwise to harass local 
employees of the American Legation and to molest and intimidate local visitors calling 
at the Legation.’’ Ibid. 2131, 2134. 

25 A waiver of diplomatic immunity, at least for those persons included in the Diplo- 
matie List, among whom are members of the ambassador’s family, is granted by the 


home government. To a question in the Dail Hireann at Dublin on Nov. 25, 1959, 
Frank Aiken, Irish Minister for External Affairs, replied that ‘‘the traditional rule 
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regret’’ for the tragedy, and stated that his government would do ‘‘every- 
thing in its power’’ to help the family of the victim. 

Throughout the incident the Department of State was officially oblivious 
of the circumstances. The District of Columbia authorities followed the 
rules which they have adopted. 

The Office of the Chief of Protocol, Department of State, ‘‘determines 
policy and takes necessary action regarding cases of diplomatic immunity 
in the United States in accordance with the United States statutes.” 2° 
The Office interprets the statutes as investing persons qualifying for diplo- 
matie immunity with a status exempt from national jurisdiction ex officio, 
more closely defined by placing their names on the Diplomatie List or the 
White List. Persons with such status are not subject to jurisdiction of the 
police, who determine their exemption from their identification cards or 
by checking their status with the Department of State. 


Consular privileges and immunities—access to national courts—eatra- 
territoriality superseded in Muscat and Oman 


The Treaty of Amity, Economie Relations and Consular Rights between 
the United States and the Sultanate of Muscat and Oman and Dependencies 
signed at Salalah December 20, 1958,” by its entrance into force June 11, 
1960, upon the exchange of ratifications, replaced and terminated the 





regarding diplomatic immunity had been automatically applied by United States 
authorities and the question of Dublin’s approval had not therefore arisen.’? New 
York Times, Nov. 26, 1959, p. 3. 

26 Department of State, Organization Manual, sec. 133.21. The statutes referred to, 
22 U.S.C., secs. 252, 253, 254, derived from Revised Statutes, secs. 4063-4066, in turn 
originating in the Act of April 30, 1790, which was based on 7 Anne, ¢, 12 (1708). 
Diplomatic and official immunity relating to delegations to and staffs of international 
organizations are found in the Headquarters Agreement between the United States and 
the United Nations, June 26, 1957 (61 Stat. 3416; T.I.A.S., No. 1676; 11 U.N.T.S. 
11), and 22 U.S.C., secs. 288a~g. 

Sec. 133.2 of the Organization Manual assigns these further duties relevant to 
diplomatic immunity to the Office of the Chief of Protocol: 


‘fr, Registers and maintains records of officers and employees of foreign governments 
and all officers and employees of international organizations in the United States and 
its territories ... 

‘s, Registers all employees under the Agreement on the Status of the North Atlantic 
Treaty Organization, National Representatives and International Staffs (Sept. 20, 
1951, 5 U.S.T. 1087; T.LA.S. 2992; 200 U.N.T.8. 3) in Washington, and approves per- 
sons coming within Articles 12, 13 and 14. 

‘it, Determines the eligibility of officials and employees of foreign governments for 
exemption from the Universal Military Training and Service Act, as amended. 

‘Cw, Maintains liaison with the Treasury Department and the Bureau of Customs, 
with responsibility for determination of matters of policy in regard to the granting 
of customs privileges for all classes of foreign officials and employees of international 
organizations, and assists in arranging for similar privileges for American officials 
abroad. 

‘x, Maintains liaison with the Internal Revenue Service, with responsibility for 
policy and legal determination concerning exemption of foreign government officials, 
missions, and instrumentalities from certain Federal, State and local taxes.’? 

27 S. Exec. A, 85th Cong., 1st Sess. 
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Treaty of Amity and Commerce signed at Muscat, September 21, 1833.7 
Article IX of the 1833 treaty provided that ‘‘ Consuls shall be the exclusive 
judges of all disputes or suits wherein American citizens shall be engaged 
with each other’’ within the jurisdiction of Muscat and Oman. This was 
the only remaining instance of extraterritorial jurisdiction of the United 
States. Article III of the treaty of December 20, 1958, provides for re- 
ciprocal and most-favored-nation treatment in this respect as follows: 


2. Nationals and companies of either Party shall have free access 
to the courts of justice and administrative agencies within the terri- 
tories of the other Party, in all degrees of jurisdiction, both in defense 
and in pursuit of their rights. Such access shall be allowed upon 
terms no less favorable than those applicable to nationals and eom- 
panies of such other Party or of any third country, including the 
terms applicable to requirements for deposit of security. It is 
understood that companies not engaged in activities within the country 
shall enjoy the right of such access without any requirement of 
registration or domestication. 


The new treaty also puts the status of consular officers of the United 
States and Muscat and Oman on a reciprocal basis. Article XII defines 
their functions, privileges and immunities as those ‘‘in accordance with 
international law,’’ and the protocol specifies: 


8. The immunities of a consular officer or employee who is a citizen 
of the sending state and not a permanent resident of the receiving 
state and who is not engaged in any other business include: 

a) Exemption from the jurisdiction of the courts of the re- 
ceiving state with respect to acts performed within the scope of 
his official duties ; 

b) Exemption from having to produce documents from con- 
sular archives or give evidence on matters falling within the scope 
of official duties; 

c) Exemption from arrest or prosecution except when charged 
with crimes other than misdemeanors; 

d) Exemption from having him or his dependents subject to 
the requirements of alien registration, residence permits, and 
similar regulations applicable generally to aliens; 

e) Exemption from all estate, inheritance, succession, or similar 
taxes Imposed in the receiving state with respect to movable prop- 
erty belonging to the estate of a deceased consular officer or em- 
ployee and used by him in the performance of his official duties, 
and which does not exceed in value two times the amount of all 
salary and allowances received by such consular officer or employee 
in the year immediately preceding his death. 


ConbDuct oF ForEIGN RELATIONS 


Resumption of diplomatic relations between Bulgaria and the United 
States by agreement after 10 years of suspension 


The United States suspended diplomatie relations with the People’s 
Republic of Bulgaria on February 20, 1950. On January 15, 1960, Peter 
G. Voutov presented his credentials as Envoy Extraordinary and Minister 


288 Stat. 458; I Malloy 1228. 
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Plenipotentiary of Bulgaria to President Eisenhower and on March 14, 
1960, Edward Page, Jr., presented his equivalent credentials to the Presi- 
dent of the Presidium of the National Assembly of the People’s Republic 
of Bulgaria at Sofia. This resumption of diplomatic relations gave sub- 
stance to an announcement made by the Department of State on March 
27, 1959, as follows: 


Agreement has been reached between the Governments of the 
United States and of the People’s Republic of Bulgaria for the re- 
sumption of diplomatic relations between the two countries, which 
were suspended in February 1950, and the reestablishment of their 
respective Legations in Sofia and Washington. This agreement has 
been reached as a result of conversations which have taken place 
since March 4, 1959 between Deputy Assistant Secretary of State for 
European Affairs, Mr. Foy D. Kohler, and the Bulgarian Permanent 
Representative to the United Nations, Ambassador Peter G. Voutov, 
in New York and Washington. These conversations have successfully 
overcome the previously existing obstacles to the resumption of normal 
diplomatie relations reflecting the traditional friendship between the 
Bulgarian and Ameriean peoples.” 


Full suspension of diplomatic relations between states in time of peace 
is unusual, and occurs only when unusual conditions in their intercourse 
exist. The customary break in such relations consists of calling the head 
of mission home for consultation which may be of short or long dura- 
tion, and which has sometimes been followed by a replacement, the mission 
continuing under a chargé d’affaires. An earlier instance of suspension 
resulted from the assassination on June 11, 1903, by Serbian army officers 
of the Obrenovich King Alexander and Queen Draga and some 60 of their 
supporters, and the placement on the throne of Peter Karageorgevich of 
the rival dynasty. The British Legation at Belgrade was closed and not 
reopened until the outbreak of war in 1914. 

The circumstances preceding the suspension of diplomatic relations in 
1950 were connected with the rivalries of Communists in Bulgaria for 
control of the government, and the employment of Bulgarians by the 
United States Legation. Bulgarian translators and other employees of 
the Legation had been arrested or disappeared without explanation for 
some time. On December 12, 1949, Peter Voutov, Bulgarian Chargé 
d’Affaires at Washington, was informed that the United States took a 
serious view of this persecution of Bulgarian employees of the Legation. 
On January 19, 1950, Bulgaria in a note declared Minister Donald R. Heath 
persona non grata and requested his recall, alleging that his contacts with 
Traicho Kostov, an employee of the Legation and a former vice president 
of the Communist Party, constituted ‘‘action not in line with his diplo- 
matie functions.” Kostov had been convicted on December 14 of planning 
the overthrow of the ‘‘legally established powers in Bulgaria,’’ as a leader 
of ‘‘flagrant spies and traitors,” among whom was Tzoniu T’zonchev, di- 
rector of the Central Bank. The United States replied on January 20 that 
the request was unfounded and the accusations reckless. For over two 


2240 Dept. of State Bulletin 512 (1959). 
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years Bulgaria had increasingly subjected the Legation to a series of 
indignities and restrictions which now made it virtually impossible to 
perform normal diplomatic and consular functions; a campaign of persecu- 
tion against Bulgarian employees persisted. Bulgaria gave no sign of 
changing its conduct. The United States, experiencing similar intransigent 
action in the same period by Czechoslovakia, Hungary and Rumania, whose 
governments were run by Communist revolutionaries, took the further 
initiative of suspending diplomatic relations with Bulgaria on February 
20, 1950.2° Bulgaria had been given the opportunity to give assurances 
of its intention to conform to accepted standards for treatment of diplo- 
matic representatives, but on February 15 Chargé d’Affaires Voutov was 
unable to do so for an indefinite time; he was told that a reply must be 
received within a few days, and the note suspending relations followed 
on February 20. 

The negotiations of March 4-27, 1959, reached an agreement to ‘‘over- 
come the previously existing obstacles to the resumption of normal] diplo- 
matic relations.” The details of the arrangements have not been made 
available. It may be assumed that accepted standards of treating the 
American Legation at Sofia in respect both of the conduct of business and 
of personnel, including Bulgarian employees, is assured. The long delay 
between the announcement of resumption of relations and the arrival of 
Minister Page at Sofia was due to the difficulty of providing adequate 
housing for the members of the Legation. The United States owned only 
the residence of the Minister, so that provision had to be made with the 
Bulgarian Government for quarters for 18 other Americans assigned to the 
post. During the severance of relations the Swiss Minister at Sofia was 
in charge of American interests there. 


Participation of Congressional delegations in interparliamentary confer- 
ences as a channel of influence on conduct of international relations 


Since its beginning in 1889 the Interparliamentary Union has held con- 
ferences in which the Congress of the United States has been represented, 
and since 1903 the United States delegation has been formally organized. 
In recent years members of Congress as individuals, but more particularly 
as representatives of the House Committee on Foreign Affairs and the 
Senate Committee on Foreign Relations, have gone abroad to observe phases 
of United States foreign relations and made reports on their findings. 
More recently Congress has by law provided for participation in parlia- 
mentary conferences on both the multilateral and bilateral levels. In the 
86th Congress joint resolutions have been approved to authorize participa- 
tion by the United States in parliamentary conferences with Canada and 
Mexico.” The fifth NATO Parliamentarians’ Conference was held at 


30 22 Dept. of State Bulletin 159, 351-356, 397, 442, 524 (1950); American Foreign 
Policy (1950-1955) 2091. 

81 P.L. 86-42, approved June 11, 1959, 73 Stat. 72, and P.L. 86-420, approved 
April 9, 1960, 74 Stat. 40. 
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Washington November 16-20, 1959, and in the same month an invitation 
to send a Senate delegation to the Commonwealth Parliamentary Associa- 
tion meeting in Australia was given effect. Add the fixed habit of in- 
cluding two members of Congress in the annual delegation to the United 
Nations General Assembly (Representatives in off-election years, Senators 
in election years), with similar participation in diplomatie conferences, 
and it is apparent that there exists a considerable amount of direct contact 
of the legislators with the actualities of United States foreign relations. 
Proposals in Congress indicate that the pattern of legislative participation 
in the foreign field tends to grow. As a system it constitutes a new ele- 
ment in the formulation of foreign policy. 

Two of the conferences in which Congress participates, the Interparlia- 
mentary Union and the NATO Parliamentary Conference, are so thoroughly 
assimilated to the mechanism of United States foreign relations that the 
quotas for their maintenance are included in the Department of State 
appropriation acts from year to year. 

The Interparliamentary Union took form in 1889 ** from the initiative 
of the same peace workers who had inspired the formation of the Institut 
de Droit International in 1878. It maintains a permanent secretariat at 
Geneva and holds annual conferences, that of 1953 being held in Wash- 
ington. Parliaments of 56 countries, including the Communists, are mem- 
bers. Its statutes state its purpose 


to unite in common action the members of all parliaments constituted 
in national groups, in order to secure the cooperation of their re- 
spective states in the firm establishment and the democratic develop- 
ment of the work of international peace and cooperation between 
nations by means of a universal organization of nations. Its object 
also is to study all questions of an international character suitable 
for settlement by parliamentary action. 
It works from an agenda for which rapporteurs are appointed, and the 
conferences consist of debating these reports and reaching decisions from 
them in the form of resolutions, duly made available to Congress. The 
subjects studied are of general significance. In 1959 they dealt with 
expansion of international trade, the problem of neutrality, measures to 
contribute toward a solution of the disarmament problem and to prevent 
warlike propaganda, ‘‘de-colonization,’’ and the rôle of parliaments in 
protecting individual rights. Few of them are reflected in Congressional 
action. 
The NATO Parliamentary Conference was first held m 1955 on the 
suggestion of the Secretary General in furtherance of Article 2 of the 
North Atlantic Treaty: 


The Parties will contribute toward the further development of peace- 
ful and friendly relations by strengthening their free institutions, by 
bringing about a better understanding of the principles upon which 


s2 Report of the United States Senate Delegation, Sen. Doc. 82, 86th Cong., 2d Sess. 

s3 S. Con. Res. 29 and S. Res. 114; S. Reps. 225, 233, and 343. 

34 U. 8. Contributions to International Organizations 76 (House Doc. 111, 86th Cong., 
lst Sess.) gives a summary account of the Union. 
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these institutions are founded, and by promoting conditions of sta- 
bility and well-being. 
Congressional participation was provided for by law in 1956 (70 Stat. 
523; 22 U.S.C. 1928 a-d), which defines the purpose as 


discussion of common problems in the interest of maintenance of peace 
and security in the North Atlantic area. 


The fifth NATO Parliamentarians’? Conference in Washington, No- 
vember 16-20, 1959, divided into five committees: political, economic, mili- 
tary, scientific and technical, and cultural affairs and information, ali of 
which adopted resolutions of significance and pertinence to both inter- 
national situations and some Congressional programs. The 15 member 
states are represented by nearly 200 members of their parliaments, of 
whom nearly half attend the conference regularly. The fifth conference 
adopted some 24 resolutions,®* most of which dealt with current problems 
of the North Atlantic Treaty Organization. Some suggested new activities. 
The third conference in 1957 proposed the Atlantic Congress of private 
individuals which was held in London in 1959; the fifth conference recom- 
mended continuation of that project, and the Senate Committee on Foreign 
Relations has reported out a joint resolution for the appointment by 
Congress of a Citizens Committee on NATO composed of 20 persons from 
private life** The conference forwarded a proposal of the Atlantic 
Congress to establish a permanent Atlantic Institute. The resolutions on 
political, economic and military subjects are reflected in the legislation of 
Congress relating to those matters. 

The Canadian-United States Interparliamentary Group was established 
by Public Law 86-42, approved June 11, 1959, just in time to enable its 
members to attend the dedication of the St. Lawrence Waterway on June 
26, during its second meeting. A suggestion in the report of a study 
mission of the House Committee on Foreign Affairs in 1958 was approved 
by Prime Minister John Diefenbaker of Canada in a speech at Wesleyan 
University, Middletown, Connecticut, June 8, and the Senate, by a resolu- 
tion adopted August 8, explored the matter following, as it happened, 
hearings on Canadian-United States relations. Nine Canadians came to 
Washington for a conference on January 9-10, 1959, and legislation was 
launched immediately after, with the blessing of the Department of State, 
which consistently finds that Congress does best when it proceeds from 
knowledge of international relations. 

The Canadian-United States Interparliamentary Group meets twice a 
year, alternately in each country. Congress is represented by 24 members 
selected on a bipartisan basis and including four members each from the 
House Committee on Foreign Affairs and from the Senate Committee on 
Foreign Relations. The law gives the purpose as ‘‘diseussion of common 

35 The 1959 resolutions are printed in the Report of the United States Senate Delega- 
tion, Sen. Doc. 82, 86th Cong., 2d Sess. The resolutions of the fourth conference, Nov. 
15-21, 1958, are in the Report of the United States House Delegation, H. Rep. 265, 


86th Cong., Ist Sess. 
36 S.J. Res. 170, 86th Cong., 2d Sess.; S. Rep. 1122. 
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problems in the interests (sic) of relations between the United States and 
Ganada.” The United States group is appointed by the Speaker of the 
House and President of the Senate, and is internally directed by a steering 
group from the two committees. The second meeting at Montreal and 
Ottawa, June 25-28, 1959, in addition to the ceremonial attendance at the 
dedication of the St. Lawrence Waterway, considered defense matters, 
economic and trade aspects of oil, natural gas, uranium, lead, zine, copper 
and some long-term problems, and questions relating to boundary waters. 
The third meeting, Washington, April 21-23, 1960, dealt with a similar 
agenda? 

The Mexico-United States Interparliamentary Group, as established by 
Public Law 86-420, approved April 9, 1960, 74 Stat. 40, has the same 
structure and functions as the group set up with the neighbor to the north. 
As the Canadian relation took form, the idea of a like relation with Mexico 
developed in Congress and a joint resolution passed the House August 17, 
1959, in the first session of the 85th Congress. By February, 1960, the 
Department of State had learned that the Mexican Congress had taken 
similar action and had appointed delegates to a contemplated conference, 
and recommended that ‘‘appropriate legislation be enacted by the U. S. 
Congress as quickly as possible.’’ 38 


ARMED INTERVENTION 


Chinese People’s Volunteers asserted by the United States to be actually 
forces of the People’s Republic of China 


One of the features of the Korean Armistice of July 27, 1953, that gave 
concern to some international lawyers was that the instrument was con- 
eluded between ‘‘the Commander-in-Chief, United Nations Command, on 
the one hand, and the Supreme Commander of the Korean People’s Army 
and the Commander of the Chinese People’s Volunteers, on the other 
hand.’’** The idea that a totalitarian régime could put armed forces in 
the field in a struggle between the parts of a divided country and acquire a 
status which enabled its ‘‘volunteers’’ to sign an armistice as co-belliger- 
ents has broad implications. 

National insurgents have long been vouchsafed a certain status in inter- 
national law and foreigners joining them have been assimilated to them. 
But with the advent of one-party governments claiming ideological rela- 
tion to groups in other states—Communists, Nazis and Fascists—a new 
situation arose, coming to notice in the ‘‘war’’ area of relations in the 
Spanish Civil War. Organized but clandestine bodies of Russian and 
other Communists participated in it on one side and similar groups of 
Nazis and Fascists from Germany and Italy on the other.*° The Nyon 

37 Public Law 86-42, 83 Stat. 72; with H. Rep. 215 and S. Rep. 217. Reports of the 
meetings are in H. Rep. 730, 86th Cong., and 106 Cong. Rec. 7994 (daily). 

38 H. Rep. 895; S. Rep. 1082, 86th Cong. 

39 T.I.A.S., No. 2782; 4 U.S.T. 234: 1 American Foreign Policy (1950-1955) 724. 


40 Norman J. Padelford, ‘‘International Law and the Spanish Civil Strife,’’ 31 
AJ...L. 233 (1937). 
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Arrangement of September 14, 1937,* for taking measures against ‘‘pirati- 
cal acts by submarines’’ (presumably Italian) was one product of that 
revolution. In 1950 the ‘‘ Chinese People’s Volunteers’ entered the Korean 
hostilities, and even down to the Armistice were accepted as distinct from 
the forces of the People’s Republic of China, though they were obviously 
subject to, and supplied by, that government. 

The recent publication of American Foreign Policy: Current Docu- 
ments, 1956, reveals the position of the United States that the Chinese 
‘“volunteers’’ were official forces of the People’s Republic of China. This 
position was taken in a note of October 11, 1955, in which the United 
States offered to submit to the International Court of Justice a claim of 
the Soviet Union for damages in consequence of the destruction of an 
airplane on July 27, 1958, the date of the signing of the Korean Armistice. 
The Soviet claim was that a Soviet IL-12 passenger airplane was shot 
down over Manchuria, en route from Port Arthur to Vladivostok, by an 
American plane of the Unified Command. About the same time an Ameri- 
can airplane of the Unified Command shot down over North Korea an wn- 
identified plane. Whether the two incidents were really one was at issue. 
The United States, in its note of October 11, 1955, now published, held 
that, if the IL-12 Soviet plane was shot down over Manchuria, the conten- 
tion of the Soviet Government that the act was unlawful ‘‘is untenable and 
invalid.” Observing that the Unified Command and the United States 
military forces in Korea had themselves delimited the zone of military 
operations to the region south of the Yalu River, the note asserted: 


In truth and in fact, the United States Government declares, and is 
prepared to prove by evidence in any appropriate forum, that on and 
prior to July 27, 1953, the Chinese authorities in control of the terri- 
tory of Manchuria and other Chinese territories, calling themselves the 
Central People’s Government of the People’s Republie of China, were 
active participants in the military aggression then being waged in the 
Korean theater against the Republic of Korea and the territory of 
Manchuria was an active base of military operations direeted by the 
so-called Central People’s Government of the People’s Republic of 
China against the Republic of Korea and against the United Nations 
forces engaged there. 

This conclusion has been reached by the General Assembly of the 
United Nations. The General Assembly resolution of February 1, 
1951, recited that it found ‘‘that the Central People’s Government 
of the People’s Republic of China, by giving direct aid and assistance 
to those who were already committing aggression in Korea and by 
engaging in hostilities against United Nations forces there, has itself 
engaged in aggression in Korea.’’ It is further evidenced by the 
resolution of the General Assembly of December 10, 1954, which re- 
quested the Secretary General in the name of the United Nations 
to seek the release in accordance with the Korean armistice agreement 
of United Nations Command personnel captured in the course of the 
Korean conflict and detained by the so-called Central People’s Gov- 
ernment of the People’s Republic of China. Moreover, the constituted 
authorities of that régime have in their numerous international actions, 
such as in their official participation at the Korean armistice negotia- 


41 Ibid. Supp. 179. 
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tions at Panmunjom and in the conference at Geneva, held April to 
June 1954, on this subject, in substance abandoned the flimsy pretense 
that they did not actively and officially participate in the aggression 
in Korea which the United Nations forces undertook to resist. 

Particularly in factual circumstances such as those of the incident 
of July 27, 1953 ... the forces of the United Nations, including the 
forces of the United States Government, and both the Unified Com- 
mand and the United States Government were and are, therefore, 
under the applicable principles of international law, entitled to treat 
the Chinese authorities above mentioned and their forces as hostile 
and the Manchurian territory under their control as an area of active 
hostilities as fully as if such activities had been earried on and such 
territory had been situated in Korea.*? 


Stratus OF ARMED Forces ABROAD 


“Military Government’’ eliminated for Army units in other countries 
—suppression of term by Continental Army Command 


Since 1945 the United States Army has been engaged in many countries 
as occupation forces or at bases in friendly countries. In either capacity, 
aside from the purely military functions of their presence, these forces 
have had much to do with civil affairs, which in the course of time have 
caused the negotiation of the series of status of forces agreements. The 
Department of the Army has now revised the nomenclature of what has 
been its Civil Affairs Military Government function by eliminating ‘‘Mil- 
tary Government” from its Dictionary of Army Terms. In a eireular 
of June 9, 1959, the Adjutant General, United States Continental Army 
Command, announced that the Department of the Army authorized that 
deletion. The decision ‘‘was based on the fact that the term has an un- 
pleasant connotation to free people, especially our European allies, and 
that it is doubtful if the US Army will ever find it feasible or practical 
to assume the degree of control the term implies.’’ 

Deletion of the term ‘‘military government”? is ordered in all training 
material and other publications. The Army defines ‘‘civil affairs’’ as 


Those phases of the activities of a commander which embrace the 
relationship between the military forces and the civil authorities and 
people in a friendly or occupied area where military forces are pres- 
ent. In an occupied country or area this may include the exercise 
of executive, legislative and judicial authority by the occupying 
power. 

The order involves some changes in definition, titles, ete., in the military 
complex. The communication is effective for one year. 


INTERNATIONAL AGREEMENTS 


Control of foreign aid—conditions affecting use of bilateral and multi- 
lateral monetary advances to other countries 


A considerable portion of the foreign relations of the United States 
consists of the operation of the International Cooperation Administration, 


42 American Foreign Policy: Current Documents (1956) 536, at 544-545 (Pub. 6811). 
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which receives its instructions from the Mutual Security Act of 1954 as 
annually amended and its funds from the corresponding appropriations 
act for the respective fiscal year. The program is authorized by the 
annual Mutual Security Act which, following a custom now prevalent 
in Congress, is prefaced with a ‘‘statement of policy’’ that controls the 
uses to which some $3,225,000,000 of funds are being put in the fiscal 
year ending June 30, 1960. The employment of annual sums of that 
magnitude in the relations of the United States with some 80 other nations 
in the form of grants or loans (or loans or grants) clearly affects the con- 
duct of their mutual business which falls within the field of their relations 
under international law. The statement of policy in the Mutual Security 
Act of 1959, Public Law 86-108, 73 Stat. 246, approved July 24, 1959,** 
provides: 


Sec. 2. STATEMENT OF Ponicy.—(a) It is the sense of the Congress 
that peace in the world increasingly depends on wider recognition, 
both in principle and practice, of the dignity and interdependence of 
men; and that the survival of free institutions in the United States 
can best be assured in a world wide atmosphere of expanded freedom. 

(b) Through programs of assistance authorized by this Act and its 
predecessors, the United States has helped thwart Communist intimi- 
dation in many countries of the world, has helped Europe recover 
from the wounds of World War II, has supported defensive military 
preparations of nations alerted by Communist aggression, and has 
soundly begun to help peoples of economically underdeveloped areas 
to develop their resources and improve their living standards. 

(c) Programs authorized by this Act continue to serve the follow- 
ing principal purposes: 


(1) The Congress recognizes the basic identity of interest which 
exists between the people of the United States and the peoples of 
other lands who are striving to establish and develop politically inde- 
pendent and economically viable units, and to produce more goods 
and services, and to improve ways of living by methods which reflect 
the popular will, and to realize aspirations for justice, for education, 
and for dignity and respect as individual human beings, and to estab- 
lish responsible governments which will cooperate with other like- 
minded governments. The Congress declares it to be a primary ob- 
jective and need of the United States, and one consistent with its 
tradition and ideals, to share these strivings by providing assistance, 
with due regard for our other obligations, to peoples willing to work 
energetically toward these ends. 

(2) The Congress recognizes that the peace of the world and the 
security of the United States are endangered so long as international 
communism and the nations it controls continue by threat of military 
action, by the use of economic pressure, and by internal subversion, or 
other means to attempt to bring under their domination peoples now 
free and independent and continue to deny the rights of freedom and 
self-government to peoples and nations once free but now subject to 
such domination. The Congress declares it to be the policy of the 


43 This statement has been revised from year to year, in part appearing first in the 
Mutual Security Act of 1954, Aug. 26, 1954, 68 Stat. 832, which in form has been 
amended as follows: July 8, 1955, 69 Stat. 288; July 18, 1956, 70 Stat. 555; Aug. 
14, 1957, 71 Stat. 355; June 30, 1958, 72 Stat. 261; July 24, 1959, 73 Stat. 246. 
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United States to continue so long as such danger to the peace of the 
world and to the security of the United States persists, to make avail- 
able to other free nations and peoples upon request assistance of such 
nature and in such amounts as the United States deems advisable 
compatible with its own stability, strength, and other obligations, 
and as may be needed and effectively used by such free nations and 
peoples to help them maintain their freedom. 

(d) It is the sense of the Congress that inasmuch as— 

(1) the United States, through mutual security programs, has 
made substantial contributions to the economie recovery and re- 
habilitation of the nations of Western Europe; and 

(2) due in part to those programs, it has been possible for such 
nations to achieve complete economic recovery and to regain their 
military strength; and 

(3) certain other friendly nations of the world remain in need 
of assistance in order that they may defend themselves against ag- 
gression and contribute to the security of the free world; 

those nations which have been assisted in their recovery should, in the 
future, share with the United States to a greater extent the financial 
burden of providing aid to those countries which are still in need of 
assistance of the type provided under this Act. 

(e) It is the sense of the Congress that assistance provided under 
this Act shall be administered so as to assist other peoples in their 
efforts to achieve self-government or independence under circumstances 
which will enable them to assume an equal station among the free 
nations of the world and to fulfill their responsibilities for self-gov- 
ernment or Independence. To this end assistance shall be rendered as 
appropriate and feasible in such a way as to promote the emergence 
of political units which are economically viable, either alone or in co- 
operation with neighboring units. 


It is the House Committee on Foreign Affairs and the Senate Committee 
on Foreign Relations which develop the Mutual Security Acts from year 
to year. In addition to Sec. 2 of the Act of 1959, several other provisions 
affecting purpose or policy appear in it. A new section was added in 1959 
to the standard Mutual Security Act of 1954: 


Sec. 401. Uwnrrep Nations Emergency Forcz.--The Congress of 
the United States, recognizing the important contributions of the 
United Nations Emergency Force to international peace and security, 
declares it to be the policy of the United States and the purpose of 
this section to support the United Nations Emergency Force. The 
President is hereby authorized to use during the fiscal year 1960 funds 
made available pursuant to section 400(a) of this Act for contribu- 
tions on a voluntary basis to the budget of the United Nations 
Emergeney Force. 


A new subsection was added to Sec. 418 of the standard Mutual Security 
Act of 1954 to this effect: 


(d) Under the direction of the President, the Department of State 
and such other agencies of the Government as the President shall deem 
appropriate shall conduct a study of methods by which the United 
States and other nations including those which are parties to regional 
agreements for economic cooperation to which the United States is a 
party, or any of them, might best together formulate and effectuate 
programs of assistance to strengthen the economies of free nations so 
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as to advance the principal purposes of this Act, as stated in section 
2 thereof. 


Congress, which has increasingly acquired ideas about the conduct of 
foreign affairs since it has been providing billions of capital to support 
policies of interdependence, has been typically concerned with critical 
reports of field operations and with alleged withholding of information 
with respect to them and relations with beneficiary governments. In the 
mood of ‘‘laying down the law,’’ Congress in 1959 added to the Mutual 
Security Act of 1954, See. 534, this positive instruction: 


(b) All documents, papers, communications, audits, reviews, find- 
ings, recommendations, reports, and other material which relate to 
the operation or activities of the International Cooperation Admin- 
istration shall be furnished to the General Accounting Office and to 
any committee of the Congress, or any duly authorized subcommittee 
thereof, charged with considering legislation or appropriation for, or 
expenditures of, such Administration, upon request of the General 
Accounting Office or such committee or subcommittee as the case may 
be.** 


The Mutual Security Appropriations Act, approved September 28, 1959, 
Public Law 86-383, 73 Stat. 717, emanating from the House Committee on 
Appropriations, went further. Sec. 111 of that act specified time schedules 
for making reports on and revisions of program, except for the appropria- 
tions for military assistance, in a manner designed quite strictly to control 
administration of foreign aid. With respect to the chapters on economic 
assistance, the contingency fund and general and administrative pro- 
visions, an extreme enactment virtually hinges the whole program upon the 
delivery to Congress or the General Accounting Office of a single paper that 
the President has not given reason for refusing within 35 days after de- 
mand. This provision reads: 


(d) None of the funds herein appropriated shall be used to carry 
out any provision of chapter II, ILI, or IV of the Mutual Security 
Act of 1954, as amended,“ in any country, or with respect to any 
project or activity, after the expiration of the thirty-five day period 
which begins on the date the General Accounting Office or any com- 
mittee of the Congress, or any duly authorized subcommittee thereof, 
charged with considering legislation or appropriations for, or ex- 
penditures of, the International Cooperation Administration, has de- 
livered to the office of the Director of the International Cooperation 
Administration a written request that it be furnished any document, 
paper, communication, audit, review, finding, recommendation, re- 
port, or other material relating to the administration of such provi- 
sion by the International Cooperation Administration in such country 
or with respect to such project or activity, unless and until there has 
been furnished to the General Accounting Office, or to such com- 
mittee or subcommittee, as the ease may be, (1) the document, paper, 
communication, audit, review, finding, recommendation, report, or 
other material so requested, or (2) a certification by the President 
that he has forbidden its being furnished pursuant to such request, 
and his reason for so doing. 


4473 Stat. 254. 
4572 Stat. 261; 22 U.S.C. 1841, 1951, 1750 et seq. 
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The President in approving the earlier Act of July 24, 1959, made this 
critical comment: 


I have today signed H.R. 7500, a bill amending the Mutual Security 
Act of 1954. Three amendments made by the bill concern disclosure by 
the executive branch of information, documents and materials relating 
to the mutual security program or certain of its aspects. 

I have signed this bill on the expressed premise that the three 
amendments relating to disclosure are not intended to alter and cannot 
alter the recognized constitutional duty and power of the Executive 
with respect to the disclosure of information, documents and other 
material, Indeed, any other construction of these amendments would 
raise grave constitutional questions under the historic separation-of- 
powers doctrine. 

In this connection, I am constrained to emphasize once again that 
it is the established policy of the executive branch to provide the 
Congress and the public with the fullest possible information con- 
sistent with the public interest. This policy will continue to guide 
the executive branch in carrying out the mutual security program so 
that there may be a full understanding of the program and its vital 
importance to the national security.*® 


For several years the Mutual Security Act contained a section with 
respect to the seating of the Chinese Communist régime in the United 
Nations. For the fiscal year ending June 30, 1960, this Congressional 
expression of policy and instruction in law to the President was repeated 
in the Appropriation Act of September 28, 1959, as follows: 


Sec. 112. The Congress hereby reiterates its opposition to the seat- 
ing in the United Nations of the Communist China regime as the repre- 
sentative of China, and it is hereby declared to be the continuing sense 
of the Congress that the Communist regime in China has not demon- 
strated its willingness to fulfill the obligations contained in the Charter 
of the United Nations and should not be recognized to represent China 
in the United Nations. In the event of the seating of representatives 
of the Chinese Communist regime in the Security Council or General 
Assembly of the United Nations, the President is requested to inform 
the Congress insofar as is compatible with the requirements of national 
security, of the implications of this action upon the foreign policy of 
the United States and our foreign relationships, including that created 
by membership in the United Nations, together with any recommenda- 
tions which he may have with respect to the matter. 


Development of multilateral management of a commodity by increase 
of institutional authority embodied in International Wheat Agreement, 
1959 


Of the objectives of the International Wheat Agreement, 1959, which 
remains in force until July 31, 1961, only the first appears in the previous 
revisions of this multilateral effort to manage an important commodity. 
The objectives of the agreement,“ are stated in Article 1 as follows: 


486 103 Cong. Rec. 13264 (daily ed., July 28, 1959). 
47 T.LAS., No. 4802. 
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(a) to assure supplies of wheat and wheat-flour to importing 
countries and markets for wheat and wheat-flour to exporting coun- 
tries at equitable and stable prices; 

(b) to promote the expansion of the international trade in wheat 
and wheat-flour and to secure the freest possible flow of this trade 
in the interests of both exporting and importing countries; 

(c) to overcome the serious hardship caused to producers and con- 
sumers by burdensome surpluses and critical shortages of wheat; 

(d) to encourage the use and consumption of wheat and wheat- 
flour generally, and in particular, so as to improve health and 
nutrition, in countries where the possibility of increased consump- 
tion exists; and l 

(e) in general to further international co-operation in connexion 
with world wheat problems, recognizing the relationship of the trade 
in wheat to the economic stability of markets for other agricultural 
products. 

It has taken 26 years to add the last four of those objectives to a series 
of agreements whieh by periodic revisions have created a system of com- 
modity allocation between exporting and importing countries. After ex- 
tensive studies, the Monetary and Economie Conference convened in Lon- 
don by the League of Nations in 1933 adopted resolutions on dairy prod- 
ucts, sugar, wine, coffee, cocoa, timber, coal, copper, tin and wheat, all 
of which are used worldwide but are produced in a limited number of 
countries. The Final Act of the Wheat Conference, August 25, 1933,48 
was an agreement between the exporters, Canada, the United States, 
Argentina and Australia, to provide to 18 other countries 560,000,000 
bushels of wheat annually, under the direction of an International Wheat 
Advisory Committee, which met until May, 1939. An effort of the four ex- 
porting countries and the United Kingdom to revive the scheme was made 
April 22, 1942, in a Memorandum of Agreement * which called for an 
International Wheat Council to fx minimum and maximum prices. A 
draft attached to that memorandum was revised at conferences in 1947 
and 1948; the unacceptable draft of 1948 was revised in 1949 and entered 
into force.5° Revised agreements were concluded in 1953 and 1956," 
adding features to the system, and the sixth agreement, open for signa- 
ture April 6-24, 1959, revised and extended the system for the current 
period. 

The expansion of the objectives in the 1959 agreement includes wheat 
fiour, and, by specifying promotion of trade, the overcoming of surplus 
and shortage problems, encouragement of consumption and co-operation 
in the whole field, gives the scheme an aspect of permanence, though the 
parties have limited its duration to two years instead of the three-year life 
of the previous agreements. An advance toward universality is marked 

48 141 League of Nations Treaty Series 71; 6 Hudson, International Legislation 437. 

496 Dept. of State Bulletin 582-594 (1942). 

50 T.LA.S., No. 1957; 63 Stat. 2173. 

51 T.I.A.S., No. 2799, and 4 U.S.T. 944; T.LA.S., No. 3709, 7 U.S.T. 3275. Ac- 
counts of the operation of the agreements and the meetings of the International Wheat 
Council are carried in the annual Department of State publication: Participation of 
the United States Government in International Conferences, 
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by the inclusion of Italy, Mexico and Spain among the exporting countries, 
France and Sweden having been admitted to the group previously. The 
United Kingdom is a new signatory. Most significant with respect to the 
administration of a commodity on the international level is a change in the 
weighted voting which characterizes non-political multilateral bodies. The 
1956 agreement provided for definite allocations of guaranteed purchases 
by importers and sales by exporters of a total of 302,915,145 bushels, and 
assigned votes in the International Wheat Council on the ratio of such 
purchases and sales. The 1959 agreement, which also assigns 1,000 votes 
to each group, gives each country a definite number of votes. Decisions of 
the Council are by a majority of the votes cast; a majority of 1,025 could 
be attained by the three blocs of Canada and the United States, 339 each 
among the exporting countries, and the United Kingdom, 347 of the im- 
porting country votes. A quorum, however, requires a majority of each 
group; for the exporters Canada and the United States could provide 678 
out of 1,000 votes and for the importers the United Kingdom and the 
Federal Republic of Germany (166) could provide 518 votes out of 1,000. 
This basing of weighted votes upon the relative ratio of each country’s 
importance in the commodity field, instead of upon the volume of its 
transactions, represents an improvement in administrative machinery and 
adds to the responsibility of the Council. 

The 1959 agreement is broader in concept than previous ones, and con- 
forms more closely to commercial practices, a desirable feature in an 
international commodity arrangement. Importing countries subscribe to 
procurement of percentages averaging about 70% of their requirements, 
within a price range of $1.50 to $1.90 Canadian (formerly $2.00), from 
the exporting countries, which are able to compete for supplying the whole 
requirements of the importing countries, both inside and outside the 
minimum-maximum price range. The agreement is expected to cover 
some 36% of world trade in wheat, amounting to 600 million bushels, or 
double the amount covered by the previous agreement.®* Throughout, the 
agreement lays down rules which the International Wheat Couneil shall 
apply in the light of current conditions, affording flexible administration. 
For instance, ‘‘datum quantities’? for both exporters and importers are 
the average annual commercial volume of five preceding crop years. 

The agreement allows for the first time for ‘‘special transactions’’ in 
addition to commercial purchases and sales. Special transactions are de- 
fined as sales on long-term credit resulting from government intervention ; 
sales under tied government loans; sales for inconvertible currency; barter 
transactions; bilateral trading agreements; gifts or grants. These trans- 
actions are excluded from the operation of the agreement, but are reported 
to the Council, bringing into the system transactions under Public Law 
480 = of the United States, among others. 

The United States ratified the 1959 agreement in the belief, according 

62S. Exec. Rep. No. 5, 86th Cong., Ist Sess., pp. 8, 10-11. 


53 Agricultural Trade Development and Assistance Act of 1954, Title I, as amended, 
7 U.S.C., secs. 1701-1709. 
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to the Senate Committee on Foreign Relations, that the scheme has been 
“a stabilizing influence on world wheat prices,’’ has enabled sales abroad 
to be made in orderly fashion and has helped exporters to engage in 
competition abroad. Because of domestic policy with respect to wheat the 
United States price is above the international market price. Through 
fiscal year 1958 United States exports under the agreements for 10 years 
totaled 1,499 million bushels, and the subsidy by the Commodity Credit 
Corporation was approximately $969 million, or about 65 cents a bushel. 
In the first year of the 1959 agreement it is estimated that subsidies will 
average 55-60 cents a bushel on some 185 million bushels." Without 
the subsidy, said the Senate Committee on Foreign Relations, ‘‘this 
Nation’s wheat would be priced out of the world’s market,’’ so that the 
expenditure is by no means one ‘‘which the Government would not other- 
wise find in its national interest.’ The subsidy was provided for by an 
Act of September 21, 1959, 73 Stat. 600. 


Agreements providing for co-operation with any nation or regional de- 
fense organization for transfer of military atomic energy information 
or material subject to suspensive approval by Joint Committee on 
Atomic Energy of Congress 


The Joint Committee on Atomie Energy of Congress was established by 
Public Law 585, 79th Congress (60 Stat. 755) in 1946 in order to supervise 
both domestic and foreign activities. To the revised Atomic Energy Act 
of 1954 (68 Stat. 919) an amendment by Public Law 85-479 (72 Stat. 276) 
established a present system of suspensive approval of agreements made 
with other states or regional defense organizations to provide for mutual 
defense purposes. By Sec. 123d of the Atomic Energy Act of 1954, as then 
amended, co-operation is not undertaken until a 


proposed agreement for cooperation, together with the approval and 
determination of the President, if arranged pursuant to subsection 
91c, 144b or 144c,°5 has been submitted to Congress and referred to 
the Joint Committee and a period of sixty days elapsed while Congress 
is in session, but any such proposed agreement for cooperation shall 
not become effective if during such sixty-day period the Congress 
passes a concurrent resolution stating in substance that it does not 
favor the proposed agreement for cooperation: Provided, however, 
That ... there shall be excluded the days on which either House is 
not in session because of an adjournment of more than three days. 


In May, 1959, seven agreements of that kind were negotiated by the 
Department of State in conjunction with the Department of Defense and 
the Atomic Energy Commission. The new procedure of Public Law 85- 
479, approved July 2, 1958, applied to them and realized a proposal 


545. Exec. Rep. No. 5, cited above, p. 8. 

65 These subsections provide that the co-operation will take place after a determina- 
tion by the President that it will promote, and will not constitute an unreasonable risk 
to, the common defense and security; that the other participant makes a substantial 
contribution to mutual defense and security. 
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enunciated in the joint communiqué of October 25, 1957, by President 
Eisenhower and British Prime Minister Macmillan: 


1. The arrangements which the nations of the free world have made 
for collective defense and mutual help are based on the recognition 
that the concept of national self-sufficiency is now out of date. The 
countries of the free world are interdependent and only in genuine 
partnership, by combining their resources and sharing tasks in many 
fields, can progress and safety be found. 


3. The President of the United States will request the Congress to 
amend the Atomic Energy Act as may be necessary and desirable to 
permit of close and fruitful collaboration of scientists and engineers 
of Great Britain, the United States and other friendly countries.*® 


The Joint Committee on Atomic Energy as established by the Act of 
August 1, 1946, was given exceptional powers in view of the great military 
value of the material, the desire to maintain secrecy regarding it, and 
its heavy cost. As a specialized arm of Congress it has passed upon all 
projects to enlarge the number of countries which may obtain from the 
United States either the materials involved or instruments or weapons 
dependent on them. While Public Law 85-479 empowered the President 
to widen the exchange of nuclear material and classified information of a 
military character concerning it, the condition of defeating an agreement 
by a concurrent resolution, which has effect without approval by the Presi- 
dent, kept the final decision with the Joint Committee. 

Both executive and open hearings were held by the Joint Committee on 
the seven agreements, which were found to be ‘‘in conformance with the 
letter and spirit” of the enabling legislation. The same report was sub- 
mitted to the Senate and House of Representatives after the Joint Com- 
mittee on Atomic Energy on July 18, 1959, reached its unanimous con- 
clusion. The report *’ was made while the 60-day waiting period was run- 
ning. It showed the extent of the period for each agreement as follows: 


Date submitted End of period 
United Kingdom May 19, 1959 July 18, 1959 
France May 19, 1959 July 18, 1959 
Canada May 26, 1959 July 25, 1959 
German Federal Republic May 26, 1959 July 25, 1959 
Netherlands May 26, 1959 July 25, 1959 
Turkey May 26, 1959 July 25, 1959 
Greece June 11, 1959 Aug. 10, 1959 


While the hearings were going on, various members of both Houses 
introduced concurrent resolutions disapproving each of the agreements. 
The Joint Committee reported them adversely at the same time that it 


58 37 Dept. of State Bulletin 739-740 (1957); 85th Cong., 2d Sess., S. Rep. 1654, 
pp. 2-3. 

57 86th Cong., lst Sess., H. Rep. 672, and S. Rep. 513. Both reports contain the 
texts of the agreements and the relevant papers of the President, the Departments of 
State and Defense and the Atomie Energy Commission. 
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made its general report. They were not called up from the Union 
Calendar during the 60-day waiting period. 

Other governments like that of the United States have adopted legis- 
lative provisions with relation to atomic energy. Each of the agreements 
under review provides that its entry into force occurs on the date when 
each notifies the other in writing ‘‘that it has complied with all statutory 
and constitutional requirements” or ‘‘with all legal requirements for” 
that purpose. 

The agreements with the United Kingdom, May 7, 1959, and with 
Canada, May 22, 1959, entered into force July 20 and July 27, respectively,** 
and are with countries which participated in the development of atomic 
energy and whose scientists were continuing their experiments. On July 
3, 1958, the day after Public Law 85-479 was approved, the United States 
and the United Kingdom made an agreement *° to prepare the way for the 
co-operation envisaged by their Declaration of Common Purpose of Oetober 
25,1957. The agreement of May 7, 1959, amended the 1958 agreement by 
specifying what types of materials and equipment should be transferred 
in a 10-year period . The agreement with Canada provides for exchange 
of information of the various types authorized by Public Law 85-479, and 
its terms supersede those in two previous agreements, on co-operation re- 
garding atomic information for mutual defense purposes, and concerning 
civil uses of atomic energy.® Both the United Kingdom and Canada en- 
gage with the United States not to communicate ‘‘elassified information 
or transfer or permit aecess to or use of materials or equipment made 
available by the other party’’ to any third party until the originating 
party notifies it that the communication, transfer, access or use is ‘‘con- 
formable to its own applicable laws.’’ 

The agreement of May 7, 1959,** with France, in force July 20, provides 
for the sale to France of enriched uranium for use in the development and 
operation of a land-based prototype submarine nuclear propulsion plant. 
The co-operation is to be carried out in accordance with all applicable 
laws and with the rights and obligations specified in the earlier agreement 
of June 19, 1956, for co-operation concerning the eivil uses of atomic 
energy.’ 

The other four agreements respond to the principle adopted by the 
heads of government of the members of the North Atlantie Treaty Organi- 
zation in December, 1957, that NATO military defensive strength should 
take account of the most recent developments in weapons and techniques. 
The agreements with the Federal Republic of Germany,®* May 5, 1959, 
The Netherlands,“ May 6, 1959, Turkey,” May 5, 1959, and Greece,® 


58 T.T.A.S., Nos. 4267 and 4271. 59 T.LA.S., No. 4078. 

606 U.S.T. 2607, 2595; T.LA.S., Nos. 3305, 3304; 235 U.N.T.S. 201, 175. 

61 T.I.A.S., No. 4268. 

627 U.S.T. 3097; T.LA.S., No. 3689; amended, July 3, 1957, 8 U.S.T. 13854; T.LAS.,, 
No. 3883, 

63 T.T.A.S., No. 4276, in force July 27, 1959. 

64 T.I.A.S., No. 4277, in force July 27, 1959. 

65 T.LA.S. No. 4278, in force July 27, 1959. 

66 T.T.A.S., No. 4292, in force Aug. 11, 1959. 
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May 6, 1959, are in the same terms and involve exchange of classified in- 
formation and equipment necessary to improve the state of training and 
operational readiness of armed forces. They do not involve transfer of 
atomic weapons, non-nuclear parts of atomic weapons or nuclear material, 
nor information concerning atomic weapons or military reactors. 

The German and Turkish agreements provide that inventions or dis- 
coveries resulting from possession of the material shall be made available 
to the other for defense purposes, while the Netherlands and Greek 
agreements make such information available without limitation. These 
provisions with respect to patents contrast sharply with the patent arrange- 
ments with Canada, which possesses atomic power, and which agrees to 
royalty-free reciprocal rights to Inventions and discoveries by the parties. 


ATTAINMENT OF SELF-GOVERNMENT BY Non-Seur-Governinge TERRITORIES 


Admission of the territories of Alaska and Hawaii as States of the _ 
United States of America—treatment of other non-self-governing terri- 
tories 


The Acts of Congress admitting the Territories of Alaska and Hawali 
into the Union had effects both national and international. The Acts— 
Alaska, Public Law 85-508, 72 Stat. 339, approved July 7, 1958, and 
Hawaii, Public Law 86-3, 73 Stat. 4, approved Mareh 8, 1959—altered 
the constitutional structure of the United States for the first time since 
1912, increasing the number of States in the Union from 48 to 50 and 
probably completing a process of accretion that began in 1790 with the 
admission of Vermont into the Union. The advent of Alaska and Hawaii 
as States of the Union under Article IV, section 3, of the U. S. Constitution, 
also discharged obligations with respect to them assumed by the United 
States under Chapter XI of the Charter of the United Nations, which was 
recognized by Resolution 1470(XIV) adopted by the General Assembly 
December 12, 1959, by a vote of 58 to 12, with 10 abstentions. These ap- 
plications of national law and Charter procedure in a significant territorial 
change bear some scrutiny. 

The United States operates under a federal system of government, and 
it is pertinent to take note of the standards which have been developed 
transforming a ‘‘territory’’ administered by a Federal Governor into an 
autonomous ‘‘State’’ of the Union. By the Acts of Congress Alaska and 
Hawaii were ‘‘admitted into the Union on an equal footing with the other 
States in all respects whatever’’ and their constitutions were accepted, 
ratified and confirmed as ‘‘republican in form and in conformity with the 
Constitution of the United States and the principles of the Declaration of 
Independence,’’ and should always be so. Their boundaries were de- 
seriptively fixed, and at the election for Federal and State officers the 
voters were called upon to accept statehood and to accept ‘‘the boundaries 
of the State ... as prescribed in the Act of Congress’’ and irrevocably 
relinquish all claims to land or sea outside those boundaries. The Acts 
provided for extensive transfers of property and authority, and subse- 
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quent Acts revised Federal laws generally in relation to the new status 
of the former territories. Study of this United States legislation leads to 
the suggestion that its general pattern exhibits criteria that could be 
profitably used elsewhere. The Congress of the United States has 37 
times transformed a Federal Territory into a State of the Union. Through- 
out the world the political status of territorial entities is being altered 
elther by changes in a metropolitan system or by evolution into sovereign 
independence. The precedents in the experience of the United States, 
especially with respect to determination of geographical boundaries, could 
be useful to those governments in process of transition. 

The United States took a leading part in negotiating Chapters XI-XII 
of the Charter of the United Nations which deal with non-self-governing 
territories (formerly referred to as colonies) and the Trusteeship system 
and Council in suecession to the Mandate system of the League of Nations. 
Chapter XI declares the responsibility of Members of the United Nations 
toward their non-self-governing territories to promote the well-being of 
the inhabitants. By Article 73e they accept an obligation 


to transmit regularly to the Secretary-General for information pur- 
poses, subject to such limitation as security and constitutional con- 
siderations may require, statistical and other information of a techni- 
cal nature relating to economic, social, and educational conditions in 
the territories for which they are respectively responsible other than 
[trust territories]. 


The United States in 1946 began making reports under that provision 
concerning Alaska, Hawaii, Puerto Rico, the Virgin Islands, the Panama 
Canal Zone, and certain Pacific Islands (Guam, Samoa, ete.). The 
system of reporting began with respect to 73 territories, which have been 
subject to steady reduction by reason of change of status, including ad- 
mission to membership in the United Nations. Resolution 222(III) of 
the General Assembly, November 3, 1948, requested responsible govern- 
ments to transmit, within six months of any change in constitutional po- 
sition and status of a territory, the documents which justified cessation of 
such reports. The United States complied with that requirement in Docu- 
ments A/4115 and A/4226, which described in detail the admission to 
statehood of Alaska and Hawaii. The 14th General Assembly on De- 
cember 12, 1959, adopted Resolution 1469( XIV) which read in part: 


Having examined the communications of the Government of the 
United States of America in the light of the basic principles and ob- 
jectives embodied in Chapter XI of the Charter and of all the other 
elements of judgment pertinent to the issue, 

Bearing in mind the competence of the General Assembly to decide 
whether a Non-Self-Governing Territory has or has not attained a 
full measure of self-government as referred to in Chapter XI of the 
Charter, 


67 The Delegation of Panama (A/200) on Nov. 14, 1946, handed in a declaration 
that, though the United States was responsible for the Canal Zone, it should not report 
on it, since sovereignty resided in Panama. 

6s The list is given in Resolution 66(I), Doc. A/64, Add. 1. 
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1. Takes note of the opinion of the Government of the United States 
of America that, owing to the new constitutional status of Alaska and 
Hawaii, it is no longer appropriate or necessary for it to transmit 
information under Article 73 e of the Charter of the United Nations 
in respect of Alaska and Hawaii; 

2. Expresses the opimon, based an its examination of the documenta- 
tion and the explanations provided, that the people of Alaska and 
Hawaii have effectively exercised their right to self-determination and 
have freely chosen their present status; 

3. Congratulates the United States of America and the people of 
Alaska and Hawaii upon the attainment of a full measure of self-gov- 
ernment by the people of Alaska and Hawaii; 

4. Considers that, owing to the circumstances mentioned above, the 
declaration regarding Non-Self-Governing Territories and the pro- 
visions established under it in Chapter XI of the Charter can no 
longer be applied to Alaska and Hawaii; 

5. Considers it appropriate that the transmission of information in 
respect of Alaska and Hawaii under Article 73 e of the Charter should 
cease. 

The competence of the General Assembly to pass its own judgment upon 
the attainment of self-government in sub-metropolitan territories is well 
established under the Charter. International standards have been set 
up for performing the function, which is initially entrusted to a Committee 
on Information from Non-Self-Governing Territories, which examines the 
material furnished by the metropoles in accordance with a standard list 
of questions,”° and reports to the Fourth Committee of the General As- 
sembly. Controversy between the holders and non-holders of such terri- 
tories has been given terms of reference by the adoption on November 27, 
1958, of Assembly Resolution 742( VIII), which sets forth basie ‘‘factors 
which should be taken into account in deciding whether a Territory is or 
is not a Territory whose people have not yet attamed a full measure of 
self-government.” 7? The original eight Member States holding such 
territories—Australia, Belgium, Denmark, France, The Netherlands, New 
Zealand, the United Kingdom and the United States—have very different 
problems in pursuing the objective of developing self-government in them. 

It was in character for the United States voluntarily to Include Alaska 
and Hawaii in its non-self-governing territories and report on them to the 
United Nations, for it was largely responsible for Chapter XI being in the 
Charter.?? Representatives in the United Nations have run United States. 
policy back to the inherent structure of the Federal Union applied in the 
acquisition of territory, as exemplified first in Article III of the treaty 
with France of April 30, 1808, for the cession of Louisiana: 


The inhabitants of the ceded territory shall be incorporated in the 
Union of the United States and admitted as soon as possible according 


69 General Assembly, 14th Sess., Official Records, Supp. No. 16 (A/4354), p. 37. 

70 The revised Standard Form is in Res. 551(VI), General Assembly, 6th Bess., 
Official Records, Supp. No. 20 (4/2119), pp. 40-54. 

71 Ibid., 8th Sess., Supp. No. 17 (A/2360), pp. 21-23. 

72 The United States was a persistent initiator of the chapter. Ruth B. Russell, A 
History of the United Nations Charter 88, 173, 808-824. The United States never had 
‘<eolonies,’? but did have dependent ‘‘ overseas territories.’’ 
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to the principles of the Federal Constitution to the enjoyment of all 
the rights, advantages and immunities of citizens of the United 
States.” 


The attitude of the United States during the formulation of the Charter 
was influenced by its own action toward the Philippines, which had been 
established as an autonomous Commonwealth by the Act of Congress of 
March 24, 19384, under which it was to be, and became, independent 
July 4, 1946. The Philippines adhered to the Declaration by United 
Nations and became an original Member of the Organization. The evolu- 
tion of the Philippines was an expression of national policy. The evolu- 
tion of the Commonwealth of Puerto Rico under a constitution in force 
July 25, 1952, from its former status as a dependent ‘‘overseas territory’’ 
culminated in the General Assembly on November 27, 1953, in the adoption 
of Resolution 748(VIII)** that it was appropriate for transmission of the 
information reported since 1946 to cease. The people of the Common- 
wealth of Puerto Rico, the General Assembly recorded, ‘‘have been in- 
vested with attributes of political sovereignty which clearly identify the 
status of self-government attained by the Puerto Rican people as that of an 
autonomous political entity.’’ 

The resolutions recording these and other discharges from the operation 
of Chapter XI of the Charter refer to the ‘‘competence of the General 
Assembly to decide whether a Non-Self-Governing Territory has or has 
not attained a full measure of self-government.’’ The United States and 
others hold that United Nations authority is not a unilateral power to 
determine the status of a territory, but rather a competence to confirm the 
character of a status worked out by the metropole and the dependency. 
The Netherlands made arrangements in 1952 with the Netherlands Antilles 
and Surinam, under which those parties felt reports under Chapter XI 
were no longer necessary. After committee work in the United Nations, 
negotiations between the parties and constitutional changes in The Neth- 
erlands, the General Assembly on December 15, 1955, grudgingly admitted 
that cessation of reports on the Netherlands Antilles and Surinam was 
‘fappropriate.’’7> Denmark revised its Constitution on June 5, 19538, so 
as to make Greenland an integral part of the Danish Realm. The General 
Assembly, with evidence that the ‘‘people of Greenland have freely exer- 
cised their right to self-determination,’’ declared that reports by Denmark 
on Greenland ‘‘should now cease.” 7° 

The functioning of United Nations machinery under Chapter XI affords 
evidence of the political transitions that occur in the world in a more 
definite form than was formerly available. The decision to discharge 


73 The same language in Art. VI of the treaty of Feb. 22, 1819, with Spain ceding 
the Floridas, Art. IX of the Treaty of Peace with Mexico of Feb. 2, 1848, Art. V 
(by reference) of the Gadsden Treaty of cession with Mexico of Dee. 30, 1853, and 
Art. III of the convention with Russia ceding Alaska, March 30, 1867, applied to 
the territory of more than half of the country’s area. 

74 8th Sess., Official Records, Supp. No. 17 (A/2360), p. 25. 

75 Ibid., 10th Sess., Supp. No. 19 (A/3116), p. 25. 

76 Ibid., 9th Sess., Supp. No. 21 (A/2890), Res. 849(1X), Nov. 22, 1954. 
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territories from the reports of metropoles is a feature from which con- 
clusions as to status of political entities for use in international law 
should be drawn. Out of the original list of 73 non-self-governing terri- 
tories on which reports were made, seven have become Members of the 
United Nations—Cambodia and Laos (out of French Indo-China), Morocco, 
Tunis, Guinea, Ghana and the Federation of Malaya. Vietnam is divided. 
French overseas possessions other than independent Guinea are members 
of the French Community, no longer the subject of reports. At the end 
of 1959, the list of non-self-governing territories numbered 49, with some 
consolidations in the British group not yet reflected in the units reported 
upon.”? Consolidations, such as the Federation of West Indies and the 
evolution of the units of the French Community, create new relationships 
which inevitably come to consideration under the terms of Chapter XI 
of the Charter. 


71 The territories on which administering Members of the United Nations made re- 
ports at the end of 1959 were: 


Australia: Cocos (Keeling) Islands, Papua; 

Belgium: Belgian Congo; 

France: New Hebrides (condominium, United Kingdom) ; 

Netherlands: Netherlands New Guinea; 

New Zealand: Cook Islands, Niue Island, Tokelau Islands; 

United Kingdom: Aden, Bahamas, Barbados, Basutoland, Bechuanaland, Bermuda, 
British Guiana, British Honduras, British Somaliland, Brunei, Cyprus, Falkland Islands, 
Fiji, Gambia, Gibraltar, Gilbert and Ellice Islands, Hong Kong, Jamaica, Kenya, 
Leeward Islands, (Malta, 1960), Mauritius, New Hebrides (condominium, France), 
Nigeria, North Borneo, Northern Rhodesia, Nyasaland, Pitcairn Island, St. Helena, 
Sarawak, Seychelles, Sierra Leone, Singapore (self-governing, 1959), Solomon Islands, 
Swaziland, Trinidad and Tobago, Uganda, Windward Islands, Zanzibar; 

United States: American Samoa, Guam, Virgin Islands. 
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CASE CONCERNING. RIGHT or PASSAGE Over [INDIAN TERRITORY 


~(Portueau v. Innra). I.C.J. Reports, 1960, p. 6. 


International Court of Justice. Judgment of April 12, 1960.1 


Jurisdiction of Court.—Optional Clause.—Declaration of acceptance of 
jurisdiction of Court—Reservation of disputes as to matters failing 
within domestic jurisdiction —ZJurisdiction accepted subject to res- 
ervation ratione temporis.—‘‘ Disputes” and ‘‘facts or situations”? 
subsequent to specified date. 

Merits.—Judicial determination of right claimed.—Maratha period.— 
British and yvost-British periods—Practice accepted as law by 
Parties.—Local custom Question of right of passage in respect of 
private persons, civil officials, goods in general, armed forces, armed 
police, and arms and ammunition.—Exercise of power of regulation 
and control by Sovereign of intervening territory.” 


THE Court, 
composed as above, 
delivers the following Judgment: 


“By its Judgment of 26 November 1957, the Court rejected four of six 

' Preliminary Objections raised by the Government of India)to the jurisdic- 
tion of the Court te entertain an Application instituting proceedings by 
the Government of Portugal, filed on 22 December 1955, and joined the 
Fifth and the Sixth Objections to the merits. | 


7 The present dispute was referred to the Court by an Application filed 
on 22 December 1955. 

In that Application the Government of the Portuguese Republic states 
that the territory of Portugal in the Indian Peninsula is made up of the 
three districts of Goa, Daman and Diu \It adds that the district of 
Daman comprises, in? addition to its littoral territory, two parcels of 
territory completely surrounded by the territory of India which constitute 
enclaves: Dadra and Nagar-Aveli. It is in respect of the communications 
between these enclaves and Daman and between each other that the ques- 
tion arises of a right of passage in favour of Portugal through Indian 

1 President Klaestad; Vice-President Zafrulia Khan; Judges Basdevant, Hackworth, 
Winiarski, Badawi, Armand-Ugon, Kojevnikov, Moreno Quintana, Córdova, Wellington 
Koo, Spiropoulos, Sir Perey Spender, Judges ad hoc Chagla and Fernandes. 

2 Headnote by the Court, 


G73 


674. THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


territory, and of a correlative obligation binding upon India. The Appli- 
cation states that in July 1954, cantrary to the practice hitherto followed, 
the Government of India, in pursuance of what the Application calls ‘‘the 
open campaign which it has been carrying on since 1950 for the annexa- 
tion of Portuguese territories’’, prevented Portugal from exercising this 
right of passage. This denial by India having been maintained, it has 
followed, according to,the Application, that the enclaves of Dadra and 
Nagar-Aveli have been“¢ompletely cut off from the rest of the Portuguese 
-O territory, the Portuguese authorities thus being placed in a position in 
\} Which it became impossible for them to exercise Portugue D vights of 
sovereignty there. i 

It is in that situation, and in order to secure a remedy therefor, that 
Portugal has referred the matter to the Court. | 

The questions submitted to the Court have been argued at length by 
the Parties in the course of the proceedings. Their final formulation is 
to be found in the Submissions by Which each of the Parties has stated 
what it asks the Court to adjudge and declare. 

Since Portugal is the Applicant, it ls in its Submissions that the formu- 
lation of the claims on which the Court must adjudicate is to be sought. 
Furthermore, subject to what will be said with regard to the jurisdiction 
of the Court, India has confined itself in its Submissions on the merits 
to adopting the negative position of requesting the Court ‘‘to_hald that 
the claim is unfounded.” 

The Submissions presented by Portugal in the Application request the 
Court in the first place <fTo_recognize and declare that_Portugal_is the 


holder or beneficiary of a right 0 the characteristics of which 
are set forth In t "se of the proceedings stress was laid by both 


Parties on the importance of this claim and the answer to be given to it. 
This claim was repeated in the Submissions filed on 6 October 1959 on 
behalf of the Government of Portugal. “fhe Court was there asked: 


Nf adjudge and declare 
That the right of passage between the enclaves of Dadra and Nagar- 
Aveli and between these enclaves and the coastal district of Daman, 
as defined above, is a right. possessed by Portugal and which must be 
respected by India.’’) ~ 


Thus formulated, the claim reveals both the right claimed by Portugal 
and the correlative obligations binding upon India. 

But, as thus formulated, the claim requires clarification of its subject- 
matter; since it contains a reference to the grounds relied upon in its 
support. is clear from this reference that the right of passage is in- 
voked by Portugal ‘‘only to the extent necessary for the exercise of 
Portuguese sovereignty over the enclaves. A\At is not contended that 
passage is accompanied by any immunity in favour of those who effect it/ 
It is made clear that such passage remains subject to the regulation and 
control of India, which must be exercised in good faith, India being under 
an obligation not to prevent the transit necessary for the exercise of 
Portuguese sovereignty over the enclaves. / 


2. 
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The Court must adjudicate upon the claim as thus presented, stating 
whether the e right invoked by Portugal is_oris not a right possessed_by 
that. State, But with reference to what date must the Court ascertain 
whether the right invoked by Portugal exists or does not exist? 

If the date selected is the eve of the events of 1954 which brought about 
a new situation which has since prevented the exercise by Portugal of its 
authority in the enclaves“without, however, having substituted therefor 
that of India, the factors relevant for the guidance of the Court in its 
decision will be those existing on the eve of those events. If, on the other 
hand, the issue is viewed as it stands at the date of the present Judgment, 
it will be necessary to take into account—whatever may be their weight— 


aro fai A mee ie 


the” arguments of India designed to establish that the right of passage, 
assuming it to have existed previously, came - to an. end as ¿ as a result of _the 
events of 1954 and has  lapsed_i in the present circumstances, 

Portugal has not indicated which date is the relevant one in this con- 
nection and, having regard to its silence on the point, the inclination might 
be to regard as the relevant date that of the Application or that of the 
Judgment. But this would fail to take into account the circumstances 
in which the question of existence of a right of passage was put to the 
Court. 

ee a in respect of the dispute which has 
arisen between India and Portugal with regard to obstacles placed- by 
India in the way of passage. Portugal—and this was the immediate pur- 
pose of the Application—sought a baa as to the character, in its 
opinion unlawful, of these obstacles. VIt was in support-of this contention 
that it ifvoked its rigħt of passage and asked. the Court to declare the 
existence of that righ} This being so, it is the eve of the creation of these 
obstacles that must be selected as the standpoint from which to ascertain 
whether or not Portugal possessed such a right. 

This will leave open the arguments of India regarding the subsequent 
lapse of the right of passage and of the correlative obligation. It is in 
connection with what may have to be decided, not as to the past, but as 
to the present and the future, that these arguments may, if such questions 
arise, be taken into consideration. 

Accordingly the first_question with regard to which the Submissions of 
Portugal call upon the Court to decide is whether, on the eve of the events 
which occurred at. Dadra and at Nagar-Aveli in 1954, Portugal had a 





———— a ve 


right of passage over the territory.of India to the extent necessary for the 
exercise of Portuguese sovereignty over the enclaves, which right was_sub- 
ject o the regulation and.control of India. 
ortugal asks the Court to hold that ` it had this right. Wfndia asks it to 
hold that the claim is unfounded. g 
AFP this first claim Portugal adds two others, though these are conditional 
upon a reply, wholly or partly favourable, to the first claim, and will 
lose their purpose if the right alleged is not recognized. The formulation 
of these two claims, also, is to be sought in the Submissions filed on behalf 


of Portugal on 6 October 1959. 


WO 
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a 


jja asks the Court in the first place: 
“P 


o adjudge and declare 
That India has not complied with the obligations incumbent upon it 
by virtue of Portùgal’s right of passage.’ a 


This claim specifically refers to the obligations devolving upon India 

.a result of Portugal’s right of passage, and for this reason it must be 
considered and declared by the Court, if the Court recognizes the said 
right of passage. 

However, the grounds | set forth in support of this geim l in¢lude certain 
considerations which go beyond its subject-matter. eference is made to 
fhe circumstances in which the alleged breach is said to have occurred. 
Mention is made of the events leading to the overthrow of Portuguese 
authority at Dadra and Nagar-Aveli in July and August 1954 brought 
about, in particular, by the action of elements coming from Indian terri- 
tory. In this connection allusion is made to India’s failure to respect the 
obligation, said to be binding on it under general international law, to 

dopt_-suitable measures to prevent the incursion of subversive elements 
ie the territory of another State. With regard to the events of July 
1954, it is wes among the grounds in support of the Portuguese Sub- 
missions that “the threat of action directed against the Portuguese terri- 
tories of India could not be a matter of which the Indian Government 
was unaware’’; that ‘‘it was clearly incumbent upon the Indian Govern- 
ment to take the measures which lay in its power to prevent the realization 
of such a design’; that ‘‘the Indian Government took no such measures’? ; 
that, following the public announcement of an expedition by the ‘‘ United 
Front of Goans’’ against Nagar-Aveli, ‘‘the Indian Government took no 
step to prevent that second expedition’’; and that, ‘‘so far from thus 
performing its duty towards Portugal, it firmly opposed all communica- 
tions of Portugal with the enclaves.’’ AH this is stated, not merely to 
demonstrate in what circumstances. India impeded or prohibited passage 
by Portugal, but also to demonstrate that, as well as failing to respect its 
special obligation in the “matter of assage, India was in breach of a general 
obligation under international law ; and the grounds in support of the 
Submissions make this clear by adding, after the deseription of the events 
of that time, that “the attitude adopted by India is thus in two respects 
contrary to the duty intposed upon—it_by international law, since instead 
of protecting Portugal against the unlawful enterprise with which the 
latter was threatened, it placed Portugal in a situation in which it was 
impossible for that State to defend itself against that enterprisey~ 

In terms much more‘definite even than the above, Counsel for Portugal, 
speaking at the hearing of 29 October 1959, accused India of failure to 
fulfil its international obligations by tolerating on its territory enterprises 
directed against Portuguese authority at Dadra, and later at Nagar-Aveli. 
India denied this and, more particularly in the grounds setforth in 
answer to Portugal’s second Submission, ‘findignantly’’ rejects the ac- 
cusation thus brought against it, and explains what course it actually 
followed. vu 
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The Court is not required to deal with this issue, for it has not been 
asked, either in the Application or in the final Submissions of the Parties, 
to decide whether or not India’s attitude towards those who instigated and 
brought about the events which occurred in 1954 at Dadra and Nagar- 
Aveli constituted a breach of its obligations under international law. 

«/ The Court is only asked to adjudicate upon the compatibility of India’s 
action with the obligations resulting from Portugal’s right of passage’ It, 
is not asked to determine whether India’s conduet was compatible with’ 
any other obligation alleged to be imposed upon it by international law. ; ` 

This limitation derives from the very terms of the second claim advanced 


by Portugal. oo | 

After setting forth these(Gyo claims) which refer, implicitly or explicitly, 
to the past—that is, to the legdl situation as it existed in 1954 and to India’s 
actions at that time—-Portugal’s Submissions follow the course adopted 
in the Application and the Memorial, but with greater complexity; they 
turn to the present and the future, requesting the Court to determine 
certain_measures to be adopted in the event of a decision recognizing the 
right claimed by Portugal and finding that India has committed a breach 
of its correlative obligation. In this connection the Application and the 
Memorial had merely sought respectively a decision by the Court, and a 
call by the Court to India, designed to secure the termination of the 
unlawful state of affairs resulting from India’s alleged infringement of 
Portugal’s right. In the Submissions filed on behalf of the Government 
of Portugal on 6 October 1959, this claim is put forward in an alternative 
form depending upon whethér_or not the Court holds that there should 
be a temporary suspension of the right of passage. If the Court is not 

hoe te ee, ee ee aS — ee. aa 
of opinion that there should be such a suspension, it is asked to decide 
‘‘that India must end the measures by which it opposes the exercise of the 
Bex of passage of Portugal.’’ If the Court is of opinion that there 
should be a temporary suspension of the right of passage, it is asked to 
hold now that ‘‘this suspension shall end as soon as the course of events 
diseloses that the justification for the suspexSion has disappeared.’ 

Before Quiting forward its third claim, Portugal raised another point. 
It invited.the Court ‘‘to hold that the arguments.of Indja . . . are without 

| foundation” on three points. These, are argumerits selected from the 

eontentions by which India opposes the claims made by Portugal regarding 
the decision it seeks as to the future effect of the right of passage. These 
arguments relate to» 


WH ‘India’s right to adopt an attitude of neutrality in the conflict 
between the lawful Government and the alleged insurgents’’; 
“$) ‘The application of the provisions of the United Nations Charter 
relating to human rights and to the right of self-determination of peoples’’; 
(3) The bar constituted by ‘‘the existence in the enclaves of a,. . . local 
government which is not represented before the Court’’ to the Court’s 
‘adjudicating, in the present circumstances, on the Portuguese claim.” 
It goes without saying that the Court would take such arguments into 
consideration in the reasons for its Judgment if it regarded any of them 
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as likely to assist it in arriving at the decision it is called upon to take. 


perative part of its Judgment that any of those arguments_is or is not. 


sive it is no part of the judicial function of the Court to declare in the 


well-founded. ` 
Before proceeding to the consideration of the merits, the Court must 
ascertain whether it has jurisdiction to do so, a jurisdiction which India 
has expressly contested. 
OMbllowing upon the Application instituting proceedings by Portugal 
filed on 22 December 1955, the Court was seised of six preliminary objec- 
tions raised by the Government of India. By a Judgment given on 26 
November 1957 the Court rejected four of them and joined to the merits 
the two others, by which the Government of India continued to, dispute 
the jurisdiction of the Court to deal with the present ale 
Phe Court has first to adjudicate upon these two objections, which, as 
originally submitted, constituted the Fifth and Sixth Preliminary Ob- 
jections’ 
its Fifth Preliminary Objection the Government of India relied upon 
the reservation which forms part of its Declaration of 28 February 1940 
accepting the jurisdiction of the Court and which exeludes from that 
jurisdiction disputes with regard to questions which by international law 
fall exclusively within the jurisdiction of India. The Government of 
India argues that on that score the present dispute is outside the jurisdic- 
tion of the Court. 
In support of its challenge of the jurisdiction the Government of India 
contended, in the grounds in support of its Submissions of 21 October 
1959, that: 


‘if its examination of the merits should lead the Court to a finding 
that Portugal has not established the existence of the titles which she 
has invoked, and that these titles must accordingly be regarded as 
non-existent, it must follow that the question of the grant or refusal: 
of the passage claimed over Indian territory falls exclusively within 
the domestic jurisdiction of India. o- Rä 


That statement admits of no dispute, but it cannot be inferred there- 
from, as the Indian Government does, that the Court has no jurisdiction, 
since the statement proceeds from a finding by the Court that the titles 
invoked by Portugal are invalid. The Court can only arrive at that find- 
ing after first establishing its competence to examine the validity of these 
titles. 

In the present case Portugal is claiming a right of passage over Indian 

rritory. It asserts the existence of a correlative obligation.upon India. 

asks for a finding that India has failed to fulfil that obligation. In 


ndia contests both the existence and the interpretation. Portugal relies 
pon a practice of which India contests not only the substance, but also 


Eee of the first two claims it invokes a Treaty of 177% af which 


| 


the binding character as between the two States which Portugal seeks to 
attach to it. Portugal further invokes international- custom and the prin- 
ciples of international law as it interprets them. To contend that such a 
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right of passage is one which can be relied upon as against India, to claim 
that such an obligation is binding upon India, to invoke, whether rightly 
or wrongly, such principles is to place oneself on the plane of international 
law. Indeed, in the course of the proceedings both Parties took their 
‘stand upon that ground and on occasion expressly said so. To decide 
upon the validity of those principles, upon the existence of such a right 
of Portugal as against India, upon such obligation of India towards 
Portugal, and upon the alleged failure to fulfil that obligation, does not 
fall exclusively within the jurisdiction of India. 

The Fifth Objection cannot therefore be upheld. T 

The Sixth Preliminary Objection by which India has challenged the 

jurisdiction of the Court likewise relates to a limitation of India’s ac- 
eeptance of the jurisdiction of the Court, „25 set out in its Declaration of 
28 February 1940. 
\By the terms of that Declaration India accepted the jurisdiction of the 
Court ‘‘over all disputes arising after February 5th, 1980, with regard 
to situations or facts subsequent to the same date.’’ India contends that 
the present dispute does not satisfy either of the two conditions stated 
and that the Court is therefore without jurisdiction 

In order to form a judgment as to the Court’s jurisdiction it is neces- 
sary to consider what is the subject of the dispute. 

A passage in the Application headed ‘‘Subject of the Dispute’’ indi- 
‘eates that gubject as being the conflict of views which arose between the 
two States when, in 1954, India opposed the exercise of Portugal’s right 
of passage. If this were the subject of the dispute referred to the Court, 
the challenge to the jurisdiction could not be sustained’ But it appeared 
from the Application itself and it was fully confirmed by the subsequent 
proceedings, the Submissions of the Parties and statements made in the 
course of the hearings, that the dispute submitted to the Court has a three- 
fold subject: 


(1) The disputed existence of a right of passage in favour of Portugal; 

(2) The alleged failure of India in July 1954 to comply with its obliga- 
tions concerning that right of passage; 

(3) The redress of the illegal situation flowing from that failure. 


The dispute before the Court, haying this three-fold subject, could 
not arise “Until all its constituent elements had come into existence, 
Among these are the obstacles which India is alleged to have placed in 
the way of exercise of passage by Portugal in 1954. The dispute therefore 
as submitted to the Court could not have originated until 1954. Thus 
it satisfies the time-condition to which the Declaration of India made its 
acceptance of the jurisdiction of the Court subject. ~- 

Even if we consider only the part of the dispute relating to the Portuguese 
claim, which India contests, to a right of passage over Indian territory, 
the position is the same. It is clear from the material placed before the 
Court that before 1954, passage was effected im a way recognized as ac- 
ceptable to both sides. Certain incidents occurred, but they did not lead 


~~ 
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the Parties to adopt clearly-defined legal positions as against each other. 
The ‘‘conflict of legal views’’ between Parties which the Permanent Court 
of International Justice in the case of the Mavrommatis Palestine Conces- 
sions (Series A, No. 2, p. 11) includes in its definition of a dispute had not. 
yet arisen. This is clear in particular from statements made by Counsel 
for India at the hearings of 15 October and 3 November, and by Counsel 
for Portugal at the hearing of 28 October 1959. 

Aécordingly there is no justification for saying that the dispute before 
the Court arose before 5 February 1930. There is not therefore, so far 
as the date of the birth of the dispute is concerned, any bar to the jurisdic- 


av of the Court y 

ut India further contends that the dispute is one with regard to facts 
and situations prior to that date and that this takes it outside the jurisdic- 
tion of the Courty 

On the point here under consideration, the Declaration of 28 February 
1940, by which India has accepted the jurisdiction of the Court, does not 
proceed on the principle of excluding from that acceptance any given 
disputes. It proceeds in a positive manner on the basis of indicating the 
disputes which are included within that acceptance. By its terms, the 
jurisdiction of the Court is accepted ‘‘over all disputes arising after 
February 5th, 1930, with regard to situations or facts subsequent to the 
same date.”’ 

In accordance with the terms of the Declaration, the Court must hold 
that it has jurisdiction if it finds that the dispute submitted to it is a 
dispute with regard to a situation subsequent to 5 February 1930 or is one 
wih regard to facts subsequent to that date. 

The facts or situations to which regard must be had in this connection 
are those with regard to which the dispute has arisen or, in other words, 
as was said by the Permanent Court in the case concerning E 
Company of Sofia and Bulgaria, only ‘‘those which a be cone d as 
being the sourče af the.dispute,’’ those which are its ore cause.’ e. ~The 
Permanent ient Court, in this connection, was unwilling to regard as such an 
earlier arbitral award which was the sourge of the rights claimed by one of 
the Parties, but which had given rise to no difficulty prior to the facts 
constituting the subject of the dispute, ‘‘It is true,’’ it said, ‘‘that a 
dispute may presuppose the existence of some prior situation or fact, but 
it does not follow that the dispute arises in regard to that situation or 
fact.’ (Series A/B, No. 77, p. 82.) The Permanent, Court thus drew 
a distinction between the situations or faets which constitute the source 
of the rights claimed by one of the Parties and the situations or facts 
which are the source of the dispute. Only `- the latter are to be-taken i into 
| account for the purpose of apply applying the Declaration accepting the jurisdic- 
'tion of the Court.” 

The dispute submitted to the Court is one with regard to a situation 
and, at the same time, with regard to certain facts: on the one hand there 
is the situation of the Portuguese enclaves within the territory of India, 
which gave rise to the need for a right of passage for Portugal and to its 
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Portugal complains of the progressive restriction of its right of passage 
between October 1953 and July 1954. It does not, however, contend that 
India had, during that period, acted contrary to its obligation resulting 
from Portugal’s right of passage. But Portugal complains that passage 
was thereafter denied to Portuguese nationals of European origin, whether 
civil officials or private persons, to native Indian Portuguese in the employ 
of the Portuguese Government, and to a delegation that the Governor of 
Daman proposed to send to Nagar-Aveli and Dadra. 

It may be observed that the Governor of Daman was granted the neces- 
sary visas for a journey to and back from Dadra as late as 21 July 1954. 

The events that took place in Dadra on 21-22 July 1954 resulted in 
the overthrow of Portuguese authority in that enclave. This created 
tension in the surrounding Indian territory./ Thereafter all passage was 
suspended by India. India contends that this became necessary in view 
of the abnormal situation which had arisen in Dadra and the tension created 
in surrounding Indiam territory. z" 

On 26 July the Portuguese Government requested that delegates of the 
Governor of Daman (if necessary limited to three) should be enabled to 
go to Nagar-Aveli in order to enter into contact with the population, 
examine the situation and take the necessary administrative measures on 
the spot. The request stated that if possible this delegation would also 
visit Dadra and examine the situation there. It mentioned that the dele- 
gation could be routed directly to Nagar-Aveli from Daman and need not 
necessarily pass through Dadra. The Government of India in its reply 
dated 28 July refused this request. The reply stressed inter alia the ten- 
sion that prevailed in the intervening Indian territory, and went on to 
state: 


‘This tension is bound tọ increase if Portuguese officials are per- 
mitted to go across Indian territory for the purposes mentioned in 
the note. The passage of these officials across Indian territory might 
also lead to other undesirable consequences in view of the strong 
feelings which have been aroused by the repressive actions of the 
Portuguese authorities. In these circumstances, therefore, the Gov- 
ernment of India regret that they cannot entertain the demand of 
the Portuguese authorities for facilities to enable them to send a dele- 
gation from Daman to Dadra and Nagar-Aveli across Indian terri- 
tory.” 

\ In view of the tension then prevailing in intervening Indian territory, 
the Court is unable to hold that India’s refusal of passage to the proposed 
delegation and its refusal of visas to Portuguese nationals of European 
origin and to native Indian Portuguese in the employ of the Portuguese 
Government was action contrary to its obligation resulting from Portugal’s 
right of passaga, »Portugal’s claim of a right of passage is subject to 
full recognition and exercise of Indian sovereignty over the intervening 
erritory and without any immunity in favour of Portugal. The Court is 
of the view that India’s refusal of passage in those cases was, in the cir- 
cumstances, covered hy its power of regulation and control of the right 
of passage of Portugal. i i = 
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Mor these reasons. 
THe Court, 
by thirteen votes to two, 

rejects the Fifth Preliminary Objection; 
by eleven votes to four, 

rejects the Sixth Preliminary Objection; 
by eleven votes to four, 


finds that Portugal had in 1954 a right of passage over intervening Indian 
territory between the enclaves of Dadra and Nagar-Aveli and the coastal 
district of Daman and between these enclaves, to the extent necessary for 
the exercise of Portuguése sovereignty over the enclaves and subject to the 
regulation and control of India, in respect of_private persons, civil officials 
and goods in general; 


a 


; Pee 
by eight votes to seven, 


finds that Portugal did not have in 1954 such a right of passage in respect 
of armed forces, armed police, and arms and ammunition; 


by nine votes to six, 


finds that India has not acted contrary to its obligations resulting from 
Portugal’s right of passage in respect of private persons, civil officials and 
goods in general. 

Done in English and French, the English text being authoritative, at the 
Peace Palace, The Hague, this twelfth day of April, one thousand nine 
hundred and sixty, in three copies, one of which will be placed in the 
archives of the Court and the others transmitted to the Government of 
the Portuguese Republic and to the Government of the Republic of India, 
respectively. 


(Signed) Heres KLAESTAD, ~~ 
President. 


(Signed) GARNIER-COIGNET, 
Deputy-Registrar. 


The Present and Judges Baspgevant, Bapawi, Kosevnikov and 
Spmoprovuios append Declarations to the Judgment of the Court. 


Judge Weti~ineton Koo appends to the Judgment of the Court a state- 
ment of his Separate Opinion. 


Judges WINIARSKI and Bapawi append to the Judgment of the Court 
a statement of their Joint Dissenting Opinion. Judges ARMAND-UGON, 
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Moreno Quintana and Sir Percy SPENDER and Judges ad hoc Cuacua and 
FERNANDES append to the Judgment of the Court statements of their Dis- 
senting Opinions. 


(Initialled) H. K. 
(Initialled) G.-C. 


NOTES 


Tariffs and customs—zone of origin—strict construction im criminal 
prosecution 


The Tariff Act+ required imported articles to be marked to show the 
ultimate purchaser the English name of the country of origin. A Treasury 
Regulation ? in 1946 specified Germany for all parts of Germany. Pur- 
suant to Presidential directive to suspend reductions of customs duties 
from Soviet-dominated areas, a new Treasury Regulation,? headed ‘‘Tariff 
Status,’’ directed that Soviet-zone imports should be so labeled. De- 
fendants were prosecuted for removing such identification after importa- 
tion and substituting Germany before sale to purchasers. Dismissal of 
the information by the District Court was affirmed on the ground the new 
regulation did not clearly make defendants’ actions a criminal offense. 
U.S. v. Mersky, 80 S. Ct. 459, 361 U.S. 431 (U.S. Sup. Ct., Feb. 23, 1960, 
Clark, J.; Frankfurter, Harlan, and Stewart, J.J., dissented on the ques- 
tion of direct appeal). 


Condemnation of Indian lands—treaties 


A license issued by the Federal Power Commission authorized the flood- 
ing of lands of the Tuscarora Indians. The Court of Appeals* ordered 
exclusion of these lands from the license. The Supreme Court reversed, 
holding, inter aha, that the lands in question were not covered by any 
treaty. Federal Power Commission v. Tuscarora Indian Nation, 80 S. Ct. 
043, 362 U.S. 99 (U.S. Sup. Ct., March 7, 1960, Whittaker, J.; Brennan, 
J., concurred in result; Black, J., dissented in an opinion joined by the 
Chief Justice, and Douglas, J.). 


Interpretation—extraterritorval application—alien employees abroad 
of aw carrier 


The inapplieability of the Air Carrier Amendment to the Railway 
Labor Act® to alien employees based abroad was affirmed, Per Curiam, 
Air Line Stewards, etc., Ass’n. v. Trans World Airlines, Ine., 273 F. 2d 
69 (U.S. Ct. A., 2d Cir., Dec. 14, 1959). Decision below noted in 54 
A.J.LL, 190 (1960). Accord, 267 F. 2d 170 (U.S. Ct. A., 8th Cir., 1959, 
cert. denied, 80 S. Ct. 208, 361 U.S. 901 (1959)). 


119 U.S.C. § 1304. 2 T.D. 51527, 
8 T.D. 53210, 4265 F. 2d 388 (D. ©. Circuit). 
545 U.S.C. § 181. 645 U.S.C. § 151 et seq. 
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Indispensable party—nonquota visas 


In Wen Cheuk v. Esperdy, 178 F. Supp. 787 (U.S. Dist. Ct., S.D.N-Y., 
Nov. 23, 1959, Levet, D.J.), the Secretary of State was held to be an in- 
dispensable party in a suit for a declaratory judgment against the District 
Director of Immigration and Naturalization Service, seeking a declaration 
of eligibility for nonquota immigrant visas. 


Territorial waters—taxation—fishing within Peruvian-claimed waters 
not within foreign country 


Petitioner, a U.S. taxpayer, fished in claimed Peruvian territorial waters 
under Peruvian regulations, and claimed that his time spent fishing outside 
three miles and within two hundred miles should be counted towards 
‘‘presence in Foreign Country” for purposes of Sec. 911 (a) (2) of the 
Internal Revenue Code of 1954, or, alternatively, that he was constructively 
present. The Tax Court denied both contentions, holding the court must 
recognize only the territorial limits of a foreign country which are recog- 
nized by the Executive Branch. The court also held he was not a ‘‘resi- 
dent’’ of Peru during this period within See. 911 (a) (1) of the 1954 Code. 


Souza v. Commissioner, 33 T.C. No. 93 (Tax Court, Feb. 8, 1960, Black, 
J.). 


Estates—distribution of funds in custody of Surrogate 


This was a petition for an order compelling executors to pay 25% of 
distributee’s share for attorney’s fees, and to pay said attorney as at- 
torney in fact monthly sums to be used for sending food and clothing 
packages to distributees in Hungary. The distributive shares were being 
withheld by the Surrogate.” The order was denied. In re Geiger’s Estate, 
195 N.Y.S. 2d 831 (N.Y. Ct. of Appeals, Dec. 30, 1959, Dye, J.; Froessel 
and Fuld, J.J., dissenting). 


Right to religious property—First Amendment—Soviet domination 


In an ejectment action to recover possession of St. Nicholas Cathedral 
in New York City, possession was awarded to the U.S. group and denied 
to the Archbishop appointed by the Moscow Patriarch, on the grounds 
that said Patriarch is subordinate to the Soviet Government, and that the 
First Amendment of the Constitution prevents a foreign government from 
interfering but does not prevent adjudication of property rights of a re- 
ligious society. Saint Nicholas Cathedral of R.O. Church v. Kreshik, 
196 N.Y.S. 2d 655 (N.Y. Ct. of Appeals, Dec. 30, 1959, Conway, O.J.; 
Desmond, Fuld, and Burke, J.J., dissenting). 


Injunction—foreign divorce proceedings 


In Arpels v. Arpels, 198 N.Y.S. 2d 754 (Sup. Ct., App. Div., Ist Dept., 
Dee. 8, 1959, Bergan, J.; McNally, d. dissenting), plaintiff wife, of 


7 Sec. 269, Surrogate’s Court Act. 
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Monaco, who had previously obtained a separation judgment in New 
York, sought to enjoin defendant husband, a French national, from con- 
tinuing divorce proceedings in France which were commenced by service 
on her while ‘‘temporarily sojourning’’ in Paris. The injunction was 
denied. 


Nationality—citizenship—duress in foreign army service—voting in 
foreign election 


Yellin was born in Palestine in 1936 of an American citizen mother. 
After many years in the United States he went to Israel in 1951 on an 
American passport, attended high school there, and then decided to return 
to the United States. His passport was renewed in 1954. For departure 
from Israel, he needed an Israeli exit visa, which was refused on the 
ground that, under Israeli law, he automatically acquired Israeli national- 
ity at the age of 15, and that he was subject to induction as a resident 
of Israel. He was inducted and served with the Israeli armed forces. 
The American Consulate in Israel told Yellin he had lost his nationality. 
Relying on this statement, he cast a blank ballot in an Israeli election. 
The U.S. Embassy issued a certificate of loss of nationality in 1957, ap- 
proved by the State Department in 1958, based on service in a foreign 
army. The Board of Review, Passport Office of the State Department, 
on appeal, reversed the action, holding that Yellin did not expatriate 
himself either by his army service or by voting in the foreign election 
under the circumstances.® 


BRITISH AND COMMONWEALTH DECISIONS * 


Exchange control—bil of exchange—Treasury permission to pay re- 
quired—Eachange Control Act 1947 (10 & 11 Geo. 6 C. 14)-—WSec- 
tion 33 (1) and Schedule Part IV, par. 4—imoplied term im con- 
tract consent to pay not obtarned—accrual of right to payment— 
action in England by holder outside scheduled area 


Swiss holders in due course of a bill of exchange and thus residing 
outside the scheduled area of Exchange Control Act, 1947, presented the 
bill of exchange for payment and claimed it had been dishonored by re- 
fusal of appellant to pay. The defense was raised that the Exchange 
Control Act prevented payment unless Treasury consent had been ob- 
tained and that until such consent was obtained, the bill of exchange was 
not due (Section 83(1)). It was held that if a debt is due and sued upon, 
Schedule IV, par. 4, prevents lack of Treasury consent to payment being 
raised as a defense for non-payment of a debt. Here the bill of exchange 
had become due and a writ had been issued. The maker will therefore 
have to pay the amount due into court where it will be kept until Treasury 


8 By letter of Feb. 18, 1960, to his counsel, Gustav Jacoby of New York, who 
furnished the information to the editor. 

* The assistance of Egon Guttmann, LL.B., LL.M. (London), Teaching Associate, 
Rutgers University (Newark), with respect to these decisions is gratefully acknowledged. 


Ad 
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consent to its withdrawal is obtained. Contract & Trading Co. (Southern) 
Lid. v. Barbey and Others, [1959] 3 All E.R. 846, [1960] 2 W.L.R. 15 
(House of Lords, Viscount Simond, Lords Goddard, Radeliffe and Cohen; 
Lord Keith dissenting, Nov. 30, 1959). 


Jurisdiction—service of writ out of jurisdiction—Rules of Swpreme 
Court, Order 11, rule 1 (e)—cargo to be shipped to U.K. port at 
option of holder of bill of lading—ship sunk prior to exercise of 
option—breach of contract within jurisdiction 


Plaintiffs held bills of lading from a Costa Rica corporation which was 
to load sugar in Cuba and ship it to a United Kingdom port to be nomi- 
nated by the plaintiffs. Prior to such selection being made by the plain- 
tiffs, the ship was sunk. It was held that, until a port was nominated, it 
could not be said that the contract was to have been performed within the 
jurisdiction of the English courts so as to enable a writ to issue under 
R.S.C. Order 11, rule 1 (e). Plaintiffs could have nominated any port 
in England, Scotland or Northern Ireland, and it was thus not possible 
to claim a breach occurred in all English ports. Cuban Atlantic Sugar 
Corp. v. Compania de Vapores San Elefterio Limitada, [1959] 2 Li.L.Rep. 
505, [1960] 2 W.L.R. 26, 1 All E.R. 141 (Court of Appeal, Hodson and 
Ormerod, L.JJ., Nov. 24, 1959). 


Act of State—India—State of Junagadh administered but not yet 
incorporated into India—land grant by previous ruler revoked by 
Indian admimstrator—claim to act within laws of state not de- 
fensible as an act of state—action by administrator an act of state 


In November, 1947, the Nawab of Junagadh State left for Pakistan, and 
administrative chaos resulted in the State Council requesting the Indian 
Government to take over the administration of the State. An administra- 
tor was appointed who, as one of his acts, revoked a grant of land made 
by the Nawab. In January, 1949, after a referendum, the State of 
Junagadh joined the State of Saurashtra and was incorporated into India, 
the people receiving Indian citizenship. The respondent, a subsequent 
purchaser of the land from the grantee, attacked the revocation of the 
grant, and the defenses raised were (1) act of state and (2) that the 
administrator had all the powers of the Nawab, who, under Junagadh 
law, could have revoked such grant. On appeal to the Supreme Court of 
India this second defense, rejected by the High Court of Saurashtra, 
was not pleaded. M. Hidayatullah, J., giving the judgment of the court, 
upheld the contention of the Government of Saurashtra that the revocation 
of the grant was an act of state. After comparing the French and conti- 
nental interpretation of the term ‘‘act of state’’ with that adopted in the 
English legal system, which he held to have been inherited by India, the 
learned judge found that the alleged act of state here involved an alien 
outside the state. Thus there was here a ‘‘catastrophic change constituting 
a new departure’’ which is neither grounded in law nor does it pretend to 
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be so. Despite their subsequently expressed desire, the peoples of 
Junagadh were not Indian citizens at the time. The fact tbat the 
Dominion Government allowed the existing laws to continue is irrelevant 
and did not make the Dominion Government subject to such laws. All 
rights under those laws were held at the pleasure of the Sovereign. It is 
only when the Sovereign can be said to have purported to act within such 
law that ‘‘act of state’’ ceases to afford a plea in defense. Before that 
stage is reached, a government may be influenced by the existing laws, 
rights and obligations but is not governed or bound by them. Thus the 
action of the administrator was an act of state and not justiciable in a 
municipal court. The State of Saurashtra v. Memon Haji Ismail Haji 
Valimohammed, 46 A.I.R. 1959 Supreme Court 1383 (Supreme Court of 
India, S.R. Das, C.J., N.J. Bhagwati and M. Hidayatullah, J.J., Aug. 4, 
1959), 


Conflict of laws—marriage in Pakistan Embassy in Washington, D. C. 
—marriage according to Muslim rites dissolved according to Muslim 
rites—jurisdiction of court of British Columbia to decree nullity 


Petitioner, a German national living in British Columbia, went to 
Washington, D. C., where she went through a ceremony of marriage with 
a Muslim member of the Embassy staff domiciled in Pakistan. The 
marriage ceremony was performed in the Embassy according to Muslim 
rites, 7.¢., potentially polygamous. Subsequently the petitioner returned 
to British Columbia and while there received a Muslim bill of divorce 
which would validly dissolve a Muslim marriage between a Muslim and a 
non-Muslim. There was no evidence before the court whether such mar- 
riage would be valid by the lex loci celebrationis, the law of the District 
of Columbia. The British Columbia Supreme Court held that it had 
jurisdiction to grant a decree of nullity and could make a declaration 
of the marital status of the petitioner, where no ancillary relief was being 
claimed, for the petitioner is domiciled in British Columbia. Semble, the 
Embassy marriage was invalid for non-conformance with the local law or, 
alternatively, if the Embassy marriage was valid, then so was the bill of 
divorce which terminated it. Khan (otherwise Worresck) v. Khan, 21 
D.L.R. (2d) 171 (British Columbia Supreme Court, Manson, J., Aug. 7, 
1959). 


Marriage—validity of marriage—interlocutary divorce made absolute 
by nune pro tune to date of interlocutory decree—subsequent mar- 
riage entered inte prior to such decree being made absolute—recog- 
nition of foreign retroactive legislation 


A marriage of respondent entered into in California in 1926 was subse- 
quently dissolved by an interlocutory divorce decree in 1930, which ex- 
pressly stated that it did not dissolve the marriage until the interlocutory 
decree was made final. In 1935 the respondent married the petitioner, 
and the interlocutory decree was made final in 1939. By a statute of 
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California, passed on the day following the marriage of respondent to 
petitioner, the marriage could be made final as from the date of the inter- 
locutory decree. This the respondent requested after the final decree had 
been granted her and she obtained such relation back in her divorce deeree. 
It was held that it would be contrary to policy for a court in British 
Columbia to recognize retroactive legislation of another jurisdiction en- 
acted subsequent to the marriage of the respondent. Thus the retroactivity 
of the final divorce decree would not be recognized, so that at the time 
the petitioner married the respondent, she was still lawfully married to 
another spouse. Ambrose v. Ambrose, 21 D.L.R. (2d) 722 (British Co- 
lumbia Supreme Court, McInnes, J., Nov. 3, 1959). 


AMERICAN CASES ON ENEMY PROPERTY AND TRADING 
WITH THE ENEMY 


Tag v. Rogers, 80 S. Ct. 615, 362 U.S. 904 (Feb. 29, 1960), cert. denied ; 
decision below, 54 A.J.I.L. 188 (1960); Woo Lai Chun v. U.S., 274 F. 2d 
708 (9th Cir., Jan. 20, 1960), letters not described in search warrant 
mentioning shipments of herbs and medicines were not admissible, con- 
viction was reversed; Loomis v. Priest, 274 F. 2d 518 (5th Cir., Feb. 8, 
1960), fuel oil cargo aboard an Italian navy vessel was seized by U.S. 
forces in 1941 and sold; quantum meruit action in 1959 is barred by two- 
year statute of limitation; Schrager-Singer v. Attorney General of U.K., 
271 F. 2d 841 (Dist. of Col. Cir., Nov. 5, 1959), Rumanian national is not 
entitled to the return of a vested bank deposit of Hungarian blocked bank 
account; Chase Manhattan Bank v. United China Syndicate, Ltd., 180 
F. Supp. 848 (S.D.N.Y., Jan. 27, 1959), Treasury license permitting entry 
of judgment is needed where accounts are blocked pursuant to foreign as- 
sets control regulations; Pantzer v. Rogers, 180 F. Supp. 659 (E.D.N.Y., 
Dec. 4, 1959), testimony is needed on the issue of whether plaintiffs 
were trustees in an action for return of property vested in the Alien 
Property Custodian; U. S. v. Broverman, 180 F. Supp. 631 (S.D.N-Y., 
Nov. 25, 1959), indictment charging willful importing of hog bristles 
from China other than Formosa was sufficient; In re Ginn’s Estate, 347 
Pac. 2d 467 (Sup. Ct. Mont., Nov. 27, 1959), evidence sustained a finding 
of reciprocity of inheritance or transfer between the United States and 
Yugoslavia as of date of decedent’s death; In re Christoff’s Estate, 347 
Pac. 2d 57 (Sup. Ct. Ore., Dec. 2, 1959), eligibility of non-resident alien 
to take from decedent’s estate is determined by the presence of a reciprocal 
right under foreign law as of the date of death of decedent. 


AMERICAN CASES oN NATIONALITY 


Citizenship. UWS. v. Hoellger, 273 F. 2d 760 (2nd Cir., Jan. 13, 1960), 
‘‘ relieved from service’’ means effectively relieved; alien who has actually 
served was not effectively relieved though induction was delayed; Lew 
Moon Cheung v. Rogers, 272 F. 2d 354 (9th Cir., Oct. 29, 1959), blood 
grouping tests given plaintiff and alleged parents rebutted prima facie 
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case of citizenship; Rogers v. Patokoski, 271 F. 2d 858 (9th Cir., Nov. 
16, 1959), lack of knowledge of United States citizenship prevented 
plaintiff ’s activities in Finland from expatriating him; U.S. v. Ching Doong 
Art, 180 F. Supp. 446 (E.D.N.Y., Jan. 4, 1960), due process is not denied 
when citizenship is in issue in a criminal proceeding based in part on de- 
fendant’s improper action as alien; Lem v. Rogers, 180 F. Supp. 445 
(E.D.N.Y., Nov. 2, 1959), an alien with a certificate of citizenship, charged 
in criminal proceedings with offenses including fraud in procuring citizen- 
ship and failing to register as alien, was denied an injunction to com- 
pel the government to proceed in civil court on these issues; Sirupy v. 
Herter, 180 F. Supp. 440 (E.D.N.Y., Jan. 28, 1960), the government 
failed to show continuity of stay for five years in foreign state. 

Naturalization. U.S. v. Profact, 274 F. 2d 289 (2nd Cir., Jan, 12, 
1960), government’s evidence was insufficient to establish that defendant 
had understood the question and had fraudulently concealed the fact of 
foreign arrest; Cawley v. U.S., 272 F. 2d 443 (2nd Cir., Nov. 28, 1959), 
time of detention in United States hospitals is imelndable as a part of the 
ageregate time ‘‘served honorably or with good conduct’’; U.S. v. Sison, 
272 F. 2d 366 (9th Cir., Oct. 23, 1959), eredit on residence for military 
service could not be tacked on to alien’s one-year actual residence; Petition 
of Castrinakis, 179 F. Supp. 444 (D. Ma., Dee. 23, 1959), the requirement 
that an alien be a resident of the State preceding petition is to facilitate 
investigation ; petitioner’s residence in another State is sufficient for this 
purpose; Petition of Orphanidis, 178 F. Supp. 872 (N.D.W.Va., Dee. 8, 
1959}, conduct showing illegal sales of liquor and arrests for other offenses 
sufficed to rebut the requisite proof of ‘‘good moral character’’; Petition 
of Hai Guan Han, 178 F. Supp. 199 (S8.D.N.Y., Nov. 12, 1959), an alien 
who enlisted in the U.S. armed services in Australia is not entitled to avail 
himself of summary procedures of statute. 

Deportation. Torres v. U.S., 80 S. Ct. 675, 362 U.S. 921 (March 21, 
1960), cert. denied; Arrellano-Flores v. Hoy, 80 S. Ct. 678, 362 U.S. 921 
(March 21, 1960), cert. denied; Kimm v. Hoy, 80 S. Ct. 667, 361 U.S. 
807 (Oct. 12, 1959), cert. granted; Babouris v. Esperdy, 80 S. Ct. 662, 
362 U.S. 913 (March 7, 1960), cert. denied; Chan Wing Cheung v. Hagerty, 
80 S. Ct. 660, 362 U.S. 911 (March 7, 1960), cert. denied; Tie Sing Eng 
v. Esperdy, 80 S. Ct. 78, 205, 361 U.S. 840, 904 (Nov. 23, 1959), eert. 
denicd, rehearing denied; U.S. ex rel. We Khung v. Esperdy, 274 F, 2q 
667 (2nd Cir., Feb. 15, 1960), order dismissing writ of habeas corpus 
challenging validity of exclusion order, affirmed; Petsche v. Clingan, 273 
F. 2d 688 (10th Cir., Jan. 4, 1960), an alien is deportable under a Federal 
statute providing for deportation after conviction of crimes involving 
moral turpitude; Kakook v. Johnson, 273 F. 2d 413 (5th Cir., Jan. 11, 
1960), as alien knew the effect of his request would exempt him from 
military service, it was not necessary that he know that the statute at- 
tached disqualification; Ying v. Rogers, 180 F. Supp. 618 (Dist. of Col., 
Feb. 10, 1960), Hong Kong is a ‘‘eountry’’ within the statute; a warrant 
without naming the country does not prevent aliens from being deported 
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if they had knowledge; U.S. v. Rangel-Perez, 179 F. Supp. 619 (S.D. Cal., 
Dee. 9, 1959), where issue of alienage is fully and fairly litigated to a 
final determination in a prior proceeding, the Government may invoke 
collateral estoppel and presumption of continuance of alien status; Hee 
Chan v. Pilliod, 178 F. Supp. 7938 (N.D. IL, Nov. 25, 1959), non-immigrant 
alien understood what was said, his own admissions supported the ad- 
ministrative finding of deportability, and there was no violation of due 
process. 

Miscellaneous. U.S. v. Lo Duca, 274 F. 2d 57 (2nd Cir., Jan. 21, 1960), 
where the defendant pleaded guilty to unlawfully entering the United 
States in a manner to elude immigration officers, the Court of Appeals is 
without power to review or revise the sentence within statutory limits; 
Ramos v. Diaz, 179 F. Supp. 459 (S.D. Fla., Dee. 18, 1959), under a treaty 
excluding political offenses, the status of the offense is determined by 
circumstances of the crime at time of its commission; Alekamp v. Blaw- 
Knox Company, 179 F. Supp. 328 (S.D. Cal., Dec. 23, 1959), by Venezuelan 
law, the termination of a contract with notice and payment of certain 
expenses provided in the contract is not a breach; Venezuelan law is ap- 
plied under conflicts principles; Wen Cheuk v. Esperdy, 178 F. Supp. 787 
(S.D.N.Y., Nov. 23, 1959), a declaratory judgment for approval of non- 
quota immigrant visas was denied where the Secretary of State was an 
indispensable party, noted above, p. 692. 


BOOK REVIEWS AND NOTES 


Great Britain, War Office. The Law of War on Land: being Part III of 
the Manual of Military Law.* By Sir Hersch Lauterpacht. London: 
H.M. Stationery Office, 1958. pp. xxvi, 374. Index. 16 s. 


In 1904, the British War Office published, in discharge of its obligation 
under Article 1 of Convention No. II of The Hague of 1899, a manual 
entitled The Laws and Customs of War on Land, which had been prepared 
by Professor T. E. Holland of Oxford. This manual was in 1912 replaced 
by a new and more extensive work, in the preparation of which Colonel 
J. E. Edmonds and Professor Oppenheim of Cambridge collaborated. 
It was this manual, as revised in 1936,? which furnished guidance to the 
land forces of Great Britain during the second World War. 

This sound pattern of collaboration by the War Office and a distinguished 
authority on international law has been maintained in The Law of War 
on Land, which was written by Sir Hersch Lauterpacht, then Whewell 
Professor of International Law in the University of Cambridge, with the 
assistance of Lieutenant-Colonel G.1.A.D. Draper of the Directorate of 
Army Legal Services, the War Office. The new volume, although based 
on the work of Colonel Edmonds and Professor Oppenheim, is of ma- 
terially greater length than the earlier manuals on this subject, thanks to 
the meticulous attention paid by the author to the Geneva Conventions of 
1949 and to the important accretions to the law provided by the war 
crimes trials of the second World War. A grateful War Office has printed 
much of the volume in the same type used for standard clauses on the re- 
verse of commercial documents and has bound the whole with a shoelace. 

Owing, no doubt, to the difficulties of securing inter-governmental agree- 
ment, the present volume and the United States’ The Law of Land War- 
fare è have not altogether satisfied the high hopes entertained on both sides 
of the Atlantic that the two manuals should speak as one on certain im- 
portant principles of the law of war.* For example, on the doctrine of 
superior orders, concerning which agreement seemed particularly desirable, 
the British manual states that obedience to a superior order or to a national 
law “affords no defence to a charge of committing a war cerime,” ® while the 


* Amendments No. 1 (1958) add to the Manual the text of the Geneva Conventions 
Act, 1957, with notes, and of the Royal Warrant governing the maintenance of 
discipline among prisoners of war, 1958, and supply the necessary cross-references 
to these instruments. 

t Land Warfare; An Exposition of the Laws and Usages of War on Land, for the 
Guidance of Officers of His Majesty’s Army (1912). 

2 See Manual of Military Law 234-314 (6th ed., 1914); and Manual of Military 
Law, Ch. XIV (7th ed., 1929), as revised by Amendments (No. 12) (1936). 

3 Department of the Army Field Manual 27—10 (1956). 

4See Baxter, ‘‘The Cambridge Conference on the Revision of the Law of War,” 
47 AJL. 702 (1953). 5 Par. 627. 
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United States manual recognizes the defense only if the accused did not 
know or could not have been expected to know that the order given him 
was unlawful. Such disparities as this in the doctrine of these two 
major Powers are persuasive evidence of the necessity of providing a 
single manual on the law of war on land for the forces to be made available 
to the North Atlantic Treaty Organization in time of war. The existence 
of as many versions of the international law of war as there are members 
of the Organization may be expected to breed uncertainty, confusion, and 
disrespect for the law. If such a joint manual were to be prepared, would 
not the great authority of the British manual commend it as the proper 
starting point for such an enterprise? 
R. R. BAXTER 


La Protección a la Población Civil en Tiempo de Guerra. By José Antonio 
Pastor Ridruejo. Zaragoza: Universidad de Zaragoza, 1959. pp. iv. 
318. Ptas. 80. 


Under the excellent leadership of Professor Luis García Arias the Uni- 
versity of Saragossa has, since the end of the second World War, sponsored 
several serjes of volumes dealing with war from a military and legal point 
of view. There are the two volumes on the History of War and the five 
volumes on Modern War. Now a new series on Humanitarian Laws of 
War is being started, dedicated to the study of the four new Geneva Con- 
ventions of August 12, 1949. The book under review, the first of the new 
series, studies the fourth Geneva Convention of 1949 on the Protection 
of the Civilian Population in Time of War. Based on all the documents, 
the preparatory work and the whole literature, it gives a detailed analytical 
and critical study; it is a very good book. 

In an historical introduction the author surveys briefiy the treatment of 
the civilian population in time of war from antiquity to the present day, 
the classic doctrine from Victoria to Vattel, and gives a résumé of the 
development of the ‘‘Geneva Law’’ from 1864 to 1949. 

The fourth Geneva Convention of 1949 is then studied in detail. The 
author fully recognizes its novelty, its merits and the progress realized, 
but he also calls attention to the many lacunae, the many reservations 
and the fragmentary character of the convention. In spite of its title, it 
deals neither with the protection of the whole civilian population nor with 
the protection of the civilian population against all dangers, but rather 
only against illegal and arbitratory decisions of authorities in enemy and 
occupied territory. 

There follows a detailed study of the 1956 Draft Rules of the Interna- 
tional Committee of the Red Cross as adopted at the New Delhi Conference. 
These Draft Rules purport to protect the whole civilian population 
against the gravest danger threatening it, the danger by the application 
of arms, particularly of indiscriminate use of modern arms of mass destruc- 
tion. The author holds that the fundamental principle of the Draft Rules 


6 Par. 509. 
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is the principle of military necessity. Hence, attacks against the civilian 
population as such are forbidden; the use of arms of mass destruction, 
which cannot be controlled, is prohibited. Attacks against military ob- 
jectives are allowed. Hence, the concept of the ‘‘military objective,”’ 
as defined in the Rules, a concept which contains also ‘‘human’’ military 
objectives, is basic. Although the concept of the ‘‘civilian population’’ 
is not defined, the Rules exclude the persons protected by the first three 
Geneva Conventions. For the author the ‘‘civilian population’’ meant by 
the Draft Rules is the population which does not constitute the ‘‘human 
military objective’’ as defined by the Rules. The civilian population in 
this sense, e.g., war workers and scientists, must not be attacked in their 
homes; ‘‘area bombings’’ are forbidden, but attacks against military ob- 
jectives are allowed, hence also, e.g., against war factories and laboratories, 
even if members of the civilian population in this sense are in or near 
them. 

The Spanish author holds that the highest principles of the Draft Rules 
are norms of natural law; therefore—and here we cannot follow him— 
they are already legally binding, whether or not adopted by the states, 
although he strongly wishes to see these norms of natural law transformed 
into rules of positive law; but he does not underestimate the difficulty of 
foreseeing whether the New Delhi Project will lead to a new convention 
under the present political conditions of the world. 

Joser L. Kuxz 


First Colloquium on the Law of Outer Space. The Hague, 1958. Edited 
by A. G. Haley and Welf Heinrich, Prince of Hanover. Vienna: 
Springer-Verlag, 1959. pp. v, 126. $4.50. 


This volume resulted from the ninth meeting of the International Astro- 
nautical Federation, held in The Netherlands in August, 1958. Due to 
the nature of the proceedings it adds little that is new to the voluminous 
(and somewhat repetitive) flow of articles on space law problems of recent 
years. It does, however, provide an introductory sample of the problems 
discussed in the literature from a varied range of perspectives, since it 
includes the thoughts of several leading space lawyers from a number 
of nations. 

Among the longer articles is one by Mr. Haley himself, who devotes 
his time principally to a discussion of the problem of usurpation of radio 
channels by transmissions from space vehicles, and makes some interesting 
suggestions for meeting this evil, which was also discussed in the ITU’s 
Radio Consultative Committee in late 1959. He also summarizes the many 
theories advanced for the determination of a usable dividing line between 
airspace and outer space. Stephen Gorove and John Cobb Cooper also 
contribute useful short surveys of the problem of defining airspace and 
the extent of national sovereignty. 

Two of the most interesting papers are by American legislators, Congress- 
man Fulton and Senator Keating, who address themselves to policy con- 
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siderations. They review events in detail through the summer of 1958, 
and both suggest programs of international co-operation going beyond the 
quite cautious policy thus far pursued by the American Government. 
Their call is for programs of co-operation, however, and not for inter- 
nationalization or broad international controls except, perhaps, for controls 
over the filing of space vehicle flight plans, use of radio frequencies, return- 
to-earth covenants, and the pooling of scientific knowledge. The United 
Nations Ad Hoc Committee on the Peaceful Uses of Outer Space subse- 
quently made somewhat similar suggestions in its report to the General 
Assembly. Senator Keating’s stimulating address has been reprinted in 
the American Bar Association Journal (January, 1959), and also appears, 
as do some of the other shorter comments included in the proceedings, such 
as those by Eilene Galloway and George Feldman, in that most useful 
volume, Space Law—A Symposium, printed in December, 1958 by the 
Senate’s Special Committee on Space and Astronautics. 

Among the many other brief comments of special interest to Americans 
are those by Aldo Cocca of Argentina on the legal status of the moon, 
Jean Rivoire of France on the need for an international space agency 
and a broad new law for this ‘‘entirely new realm” of outer space, and M. 
Smirnoff of Yugoslavia on the need for changes in the Chicago Convention 
on Civil Aviation to avoid conflict with proposed rules governing space 
flight. No Russian lawyers were present. 

The meeting was a good idea. It is to be hoped that future discussion 
sessions will be more oriented to specific themes and, consequently, perhaps 
more fruitful of original contributions. 

Howarp J. TAUBENFELD 


Symbolae Verzijl. The Hague:. Martinus Nijhoff, 1958. pp. viii, 453. 
Gld. 24.75. 


This volume, presented to Professor J. H. W. Verzijl of the University 
of Utrecht on his 70th birthday, contains 29 essays, 22 in English and 7 
in French, by well-known European international jurists. The collection 
is preceded by an appreciation of Verzijl’s work and personality by 
Jonkheer van Eysinga, and ends with a 20-page bibliography of Verzijl’s 
writings up to 1958. 

Four of the articles are historical. Jules Basdevant throws interesting 
light on the origin of the concepts of the freedom of the seas and the 
maritime belt in a review of Franco-Dutch diplomatic correspondence early 
in the 17th century. H. Van Buuren presents a European view of the 
Monroe Doctrine and ‘‘manifest destiny’’ which may surprise some Ameri- 
cans. Paul Guggenheim traces the emergence in the 16th century of a 
positive international law, appropriate to a society of independent nations, 
from the classical and medieval concepts of jus naturale and jus gentium 
appropriate to a universal empire. Especially interesting is the brief 
essay by the late Max Huber on the place of the law of nations in the 
history of mankind. The interdependence of the states of the world and 
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the destructiveness of war, both consequent upon technological progress, 
make ‘‘mere coexistence in space’’ impossible and war intolerable; conse- 
quently ‘‘international law, once the Cinderella of jurisprudence, has 
moved to the central place in the history of mankind.’’ At the present 
stage of that history both big and little states need ‘‘an efficient and 
active community of nations.’’ 

Four articles deal with theoretical problems of international law. Sir 
Gerald G. Fitzmaurice discusses the sources of international law, dis- 
tinguishing between the sources of obligation and the sources of law, and 
between the evidences, the formal sources, and the material sources. Dif- 
fering from the enumeration of sources in Article 38 of the Statute of the 
International Court of Justice, he refuses to consider treaties as ‘‘formal’’ 
sources of international law, though they are sources of international obliga- 
tions. They may also, he admits, occasionally be ‘‘evidence’’ or even a 
‘‘material source’’ of a developing rule of customary law. On the other 
hand, he considers ‘‘natural law’’ a formal source of international law, 
since it alone accounts for the validity of the rule, Pacta sunt servanda, 
which gives legal authority to ‘‘consent,’’ considered by the positivists 
as the ultimate source of international law. 

Gesina H. J. Van der Molen believes that the present erisis in the law 
of nations springs from the tendency for regionalism to subtract from the 
necessary universality of international law. Lord McNair examines, in 
the light of many precedents, the concept of sovereignty, especially in rela- 
tion to treaties, noting that ‘“‘sovereignty is not a precise term and 
belongs more to political science than to law.’ He considers ‘‘inde- 
pendence a preferable term because it is more descriptive, more factual, 
and less inclined to raise the blood pressure of the person who uses it.” 
Soon after the reviewer had read this, he happened to read the speech 
made by French President DeGaulle at Dakar on December 13, 1959, be- 
fore representatives of several African states of the French Community. 
DeGaulle said: ‘‘The state of Mali is going to assume what some call the 
position of independence, and which I prefer to call that of international 
sovereignty because it corresponds better with the necessities of today. 
Complete independence does not in reality belong to anyone.’’ Apparently 
the jurists and politicians need to get together on their semantics. 

Sir Hersch Lauterpacht re-examines the concept of the completeness 
of international law. Both practice and theory, he believes, demonstrate 
that there are no ‘‘gaps’’ in that law which would permit an international 
court to refuse Judgment (non liquet) in a ease over which it has jurisdic- 
tion. He agrees that the application of international law is not capable 
of settling all international controversies, because a state may base its 
demands on political, economic, social, or other non-legal grounds, thus 
asking, not for the application of law, but for a change of law, a function 
which a court cannot undertake. In this connection Judge Lauterpacht 
considers whether, if the application of law leads to hardship in the 
particular circumstances of a case, an international tribunal should make 
recommendations, deemed consonant with moral justice, to the party 
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that wins the case. He weighs the arguments pro and con, and suggests 
that such recommendations may sometimes be useful, but he insists that a 
court can never be an adequate instrument of ‘‘peaceful change.” 

Half a dozen of the essays deal with particular phases of international 
law: ‘‘The Status of Individuals,” by P. M. Drost; ‘‘The Significance of 
Territory,” by Georges Scelle; ‘‘The Status of Governments and States’’ 
(which Dutch courts have been unusually willing to determine from facts 
regardless of recognition or non-recognition by the political departments 
of government), by A. J. P. Tammes; ‘‘International Rivers,’’ by Charles 
Boasson ; “The Distinction between Territorial and Internal Waters,” by 
John Colombos; and ‘‘The Definition of Aggression,’’ by B. V. A. Röling. 

. Six of the articles deal with particular territories or eases: Limburg, 
by J. P. D. Van Banning; Andorra, by Charles Rousseau; the South 
Moluceas by H. J. Roethof; Moroccan Capitulations, by P. E. J. Bomli; 
the Nile waters, by C. A. Pompe; and the Oscar Chinn case, by J. L. F. 
Van Essen. These discussions lead to the exposition of several general 
propositions, such as the meaning of ‘‘self-determination of peoples’’ and 
‘‘the open door’’ in colonial areas, and the principles for apportioning the 
waters of international rivers. 

Seven articles discuss international procedures and organizations, in- 
eluding conciliation, by Plinio Bolla; ‘‘Commissions of Experts,’’ by 
Baron F. M. Van Asbeck; ‘‘The Compulsory Jurisdiction of the Inter- 
national Court of Justice under the Atomic Energy Statute,” by J. J. 
Dolleman; ‘‘Weighted Voting,” by ©. L. Patijn; ‘The Court of the 
European Steel and Coal Community,” by B. J. Valentine; ‘‘Aspects of 
the International Labor Organization,” by J. J. M. Van Der Ven; and 
‘The Status of Experts in that Organization,” by W. J. B. Versfelt. 

Finally two articles deal with war and neutrality. W. P. J. Pompe 
discusses the jurisprudence of the special court set up by The Netherlands 
to deal with war crimes during World War II, and Alfred Verdross dis- 
cusses the rôle of neutrality in contemporary international law with 
special reference to Austria. These stimulating essays elucidate interna- 
tional law as seen by many of its most distinguished practitioners, 


QUINCY WRIGHT 


Universal Copyright Convention. An Analysis and Commentary. By 
Arpad Bogsch. New York: R. R. Bowker Co., 1958. pp. xx, 279. 
Index. $12.00. 


For a century the United States gave no copyright protection to the 
published works of non-resident foreigners. Piracy of such foreign 
works was not inhibited by our law. This insular policy was halted by 
the Chace Act of 1891. Thereafter the United States, through a combina- 
tion of domestic law, many bilateral arrangements, and a few multilateral 
conventions, extended a measure of protection to the works of nationals 
of a considerable group of foreign countries. But this country has never 
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adhered to any of the conventions of the Bern Union which bind a large 
part of the world. Bern adopts the general principle of ‘‘national treat- 
ment,’’ the principle that each contracting country shall accord the same 
protection to works covered by convention as it grants to domestic works. 
In addition, however, it lays down certain absolute prescriptions or stand- 
ards. Influential American interests have objected to some of these obliga- 
tory provisions which are thought to go against the grain of traditional 
American attitudes toward copyright. For example, Bern provides for 
copyright without formality, whereas American law has generally insisted 
on a variety of formal requirements. Our long-standing rule conditioning 
copyright of stated classes of works on their manufacture in this country 
has also been a great sticking point. 

The Universal Copyright Convention (U.C.C.), adopted by an inter- 
governmental conference under UNESCO sponsorship at Geneva on Sep- 
tember 6, 1952, is more palatable to this country than the Bern conven- 
tions in that it superimposes few prescriptions on the fundamental prin- 
ciple of national treatment, and even those prescriptions are of such a 
kind or have been so modulated as not to be very unsettling to American 
eopyright habits. Thus the U.C.C. tends against formal prerequisites, 
but it gives leave to a contracting country to require that published works 
within the convention carry a simple copyright notice as a condition of 
local protection. This notice, however, obviates any requirement of local 
manufacture. The pressure of our typographical unions for guaranties 
against foreign competition had sufficiently abated in the 1950’s to make 
this feature of the U.C.C. politically viable. By dint of several ac- 
commodations and compromises the U.C.C. emerged as an acceptable docu- 
ment with somewhat fewer teeth in it than the Bern Convention. The new 
convention was not intended to undercut Bern or other existing interna- 
tional arrangements. A sizeable number of countries, including the 
United States and some Bern Union members, have now adhered to the 
U.C.C, 

Dr. Arpad Bogsch, who acted as secretary of the Geneva Conference 
and is at present legal adviser to the U.S. Copyright Office, has taken up 
the provisions of the U.C.C. one by one and examined their intrinsic mean- 
ing, as well as their connection with each other and the whole. Dr. Bogsch 
concentrates on the convention itself and does not dwell at length on back- 
ground or adjacent law and practice. In less skilled hands such a textual 
analysis might have turned out thin. But Dr. Bogsch has a superior 
discernment bred of experience. He sees a good deal in the seemingly 
straightforward language of the U.C.C. that would escape the normal 
eye, and he has uncovered a nest of intriguing questions of structure and 
interpretation, some of which will be worth careful study if the convention 
should be revised. A good sample of Dr. Bogsch’s technique is the chapter 
analyzing Article XVII and the relevant Appendix Declaration, which 
seek to relate the U.C.C. to the conventions of the Bern Union. The book 
would probably be hard going for a reader coming to the U.0.C. without 
some previous acquaintance with its general lines and its place in the 
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complex of international copyright law. For the more knowledgeable the 
book is a useful exercise that will enrich understanding. 

Dr. Bogsch expresses the optimistic belief that ‘‘the Geneva Conference 
was but a first step towards a truly universal copyright system. By 
gradual revisions of the Universal and Bern Conventions, one day, a 
single multilateral treaty, equally acceptable to all countries of the world, 
will emerge. Qui vivra, verra.” (p. vi.) 

BENJAMIN KAPLAN 


Immaterialgüterrecht. Vol. I. By Alois Troller. Basel and Stuttgart: 
Helbing & Lichtenhahn, 1959. pp. xvii, 576. Index. DM. 52. 

Urheberrecht und Urhebervertragsrecht nach Oesterreichischem, Deutschem 
und Schweizerischem Recht. By Max Rintelen. Vienna: Springer Ver- 
lag, 1958. pp. xv, 496. Index. $11.45; DM. 48; $288. 

Die internationale Regelung des Rechts der ausübenden Künstler und 
anderer sogenannter Nachbarrechte. By Philipp Möhring, with the 
collaboration of Martin H. Elsässer. Berlin and Frankfurt a.M.: Franz 
Vahlen GmbH, 1958. pp. 160. DM. 12. 

Jurisprudeng auf dem Holzwege. By Alois Troller. Berlin and Frankfurt 
a.M.: Franz Vahlen GmbH, 1959. pp. 100. DM. 7.50. 

Kulturabgabe und Kulturfonds. By Erich Schulze. Berlin and Frankfurt 
a.M.: Franz Vahlen GmbH, 1959. pp. 156. DM. 14.50. 

Copyright Act, 1956 (Deutsche Uebersetzung). Mit einer Einführung von 
S.J. Rubinstein. Berlin and Frankfurt a.M.: Franz Vahlen GmbH, 1958. 
pp. 256. DM. 19. 


Without any pretense of doing justice to these publications, the following 
announcements simply wish to bring some recent works in German to the 
attention of readers interested in the national and international protection 
of intellectual and industrial property rights. 

Professor Troller’s Immaterialgiiterrecht is the first volume of what he 
describes as the second edition of his treatise on Swiss law of industrial 
property which appeared in 1948. In fact, however, this book is vastly 
different from the original textbook. The author not only steps beyond 
the boundaries of his national law, showing a thorough familiarity with 
the law of patents, trademarks, designs, copyright and competition in the 
other civil-law countries; he also devotes a considerable part of the volume 
to a philosophic and dogmatic exploration of the principles underlying 
the protection of intangible property rights. Questions of international 
protection are discussed only briefly. 

Professor Rintelen’s work is a comparative study of Austrian, German 
and Swiss law of copyright and copyright contracts. These three German- 
speaking countries have always practiced a lively exchange of ideas in all 
fields of the law, and a comparison of their laws in a given field is almost 
a natural thing for a specialist. The author includes in his comprehensive 
study a discussion of the so-called ‘‘neighboring rights,” i.e., rights of 
performing artists, of broadcasters and manufacturers of records (section 
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18). A special section is devoted to international copyright protection 
(section 20), in particular, the Bern Convention and the Universal Copy- 
right Convention of 1952, to which the United States is a party. 

The study by Professor Möhring and M. H. Elsässer deals with the 
narrower problem of international protection of performing artists and 
other ‘‘neighboring rights.’ The authors analyze the two international 
drafts presently under discussion, viz., the Monaco Draft adopted jointly 
by UNESCO and the Bern Union on the one hand, and the Geneva Draft 
of the International Labor Office on the other. They reach the conclusion 
that both drafts are unacceptable. In their view the problems of the three 
groups (performing artists, makers of records, and broadcasters) cannot 
properly be solved with the aid of copyright concepts. They argue that 
the protection of performing artists is a matter of social and labor legisla- 
tion, and the rights of the other two groups can be adequately protected 
by rules on unfair competition. Theirs is a stimulating, well-reasoned dis- 
cussion, which the reader can more easily follow with the aid of the full 
texts of the earlier Rome Draft, the Monaco and Geneva Drafts, and a 
synopsis, all in the Appendix. 

The monograph by Troller on Jurisprudenz auf dem Holzwege covers 
the same subjects as Méhring’s study, and is as critical of the two drafts 
as Möhring, but for different reasons. Legal theory of the last decades, 
in his opinion, has reached a dead end in straying from the clear-cut path 
of copyright and seeking separate ‘‘neighboring rights.” Performing 
artists, to the extent that they create works of art through their interpreta- 
tion, can be protected by copyright provisions; the interests of the record 
industry and the broadcasting companies can be treated according to the 
rules of industrial property law. Troller is deeply concerned that the 
proposed conventions sanction a serious discrimination against the creative 
performing artist in favor of the industrialist. 

Erich Schulze pleads for the abolition of the time limit of copyrights 
and, as a provisional measure, for the introduction of a “domaine public 
payant”? for those works whose copyright has already expired. The idea 
is not entirely new; a number of countries have adopted it in one form 
or another (see the summaries in Part IV); and the Bern Bureau as well 
as UNESCO have included it in their program. The basic idea is that of 
a levy imposed on publishers of free books or producers of free works, 
to be paid into a ‘‘cultural fund’’ which is available for the support of 
the heirs of the author or composer and of creative artists in general. 

German students of copyright law will welcome the translation of the 
English Copyright Act of 1956, which S.J. Rubinstein, a London solicitor, 
has provided with a very useful introduction (pp. 11-76). The difficult 
task of translating English statutory language into German is on the whole 
carried out with skill and understanding. Nevertheless it would be de- 
sirable to have the original side by side with the German text, even though 
that creates a problem of space. 


M. MAGDALENA ScHoce 
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Les Nationalisations à V Etranger. Publié sous la direction de Henry 
Puget. Paris: Recueil Sirey, 1958. pp. ix, 350. Fr. 2,000. 


The book, the second in a series, Les Nationalisations en France et à 
VEtranger, published under the .auspices of the French Center of Com- 
parative Law at Paris University, deals with nationalizations in England, 
Bulgaria, Hungary, Poland, Czechoslovakia, Iran and Communist China. 
In the preface (p. ili), the editor, State Counselor Henry Puget, charac- 
terizes nationalizations as ‘‘transfer or attribution of activities which were 
or could have been either free or merely controlled, into a sector reserved 
to the State or organism created by the State’’ (trans.). 

The material submitted is not so much a presentation of the legal prob- 
lems involved as a most interesting description of the legislative history, 
and the economy of the various enterprises. The British example com- 
prises three chapters, a general one by Professor W. A. Robson of the 
University of London, and two others on the transportation systems and 
the British Broadcasting Corporation. Bulgaria is dealt with by Professor 
Constantin Katzarov of the University of Sofia, a well-known authority on 
Communist viewpoints; the development of nationalization in Yugoslavia 
is presented by Professor Nikola Stjepanovie of the University of Bel- 
grade. The contributions on Czechoslovakia, Hungary and Poland refer 
to official source material and thereby afford opportunities for further 
research, whereas the article on the Iranian oil nationalization deals with 
the familiar facts known from the proceedings before the International 
Court of Justice. 

Of special interest is the contribution on Communist China by Dr. Siu 
Kia-pei of the French National Center of Scientific Research. He notes 
that the first object of the Chinese nationalizations was ‘‘to transform pri- 
yate enterprises into mixed enterprises, i.e. managed jointly by the State 
and the former (capitalist) owner under the State’s control; such trans- 
formation is a kind of camouflaged nationalization’’ (p. 335) in order to 
show ‘‘that the former owners have not been dispossessed, but have to 
manage their enterprises jointly with the State’’ (p. 341, trans.). 

The substantial amount of factual material on the legislative history 
of the nationalizing countries and the many economic data make the book 
a valuable contribution to the increasing literature on various aspects of 
foreign nationalizations. 

Martin DOMKE 


Le Statut Légal des Non-Musulmans en Pays d’Islam. By Antoine Fattal. 
Beirut: Institut de Lettres Orientales de Beyrouth, 1958. pp. xvi, 373. 


This handsomely presented volume, one of a series of monographs pub- 
lished by the Beirut Institute of Oriental Letters, offers the reader a careful 
study of the legal position of non-Moslem subjects in the world of Islam 
from the date of the Hegira (A.D. 622) until the arrival of the Ottomans 
in the Near Kast. 

A preliminary chapter on the origins and sources of the regime under 
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study is followed by a methodical examination of the treaties concluded 
with the neighboring tribes during the life of the Prophet and the ensuing 
Caliphates. The author then proceeds with an extended analysis of the 
various elements involved in the system of dimma—a term which stands 
for the special regime (the Regime of Faith) under which protection was 
extended to non-Moslem subjects, who were known as dimmis (in Spain 
the term was confined to Jews). Under this regime the legal personality 
of the dimmis was recognized, together with their right to reside in 
Islamic territory. They were further guaranteed various liberties—pub- 
lie and private, but not political. The price of these benefits was varied, 
but in general took the form of the payment of a tax and submission to 
Moslem authority. It is to an examination of the extent, the nature and 
the varying applications of these privileges that the author devotes the 
greater part of his work, examining in turn such questions as personal 
liberties—family law-—economie freedom—spiritual liberty—-civil liberties 
—military service and public office, and concluding with a survey of the 
complicated problem of taxation. 

While the substance of this volume is strictly limited to the period indi- 
cated, the general reader will probably be most interested in the con- 
cluding chapter of the work in which the author surveys briefly the decline 
of the non-Moslem regime, leading to its merger in the regime of the 
capitulations—the final traces of which were swept away in Turkey by the 
Treaty of Lausanne in 1923 and in Egypt thirteen years later. 

While one or two points may invite the challenge of Moslem scholars, 
as, for instance, the author’s reference to the present position of Islamic 
teaching as concerns the doctrine of the Holy War (the Jihad), the work 
is essentially non-controversial—scholarly in tone and richly documented. 
It is a valuable contribution to our understanding of one of the most 
interesting phenomena in the history of the Middle East. 

JASPER Y. BRINTON 


International Law and the United Nations. Eighth Summer Institute on 
International and Comparative Law, University of Michigan Law School, 
June 28-28, 1955. Ann Arbor: University of Michigan, 1957. pp. 
xii, 566. 


One is exceedingly grateful for the publication of the distinguished 
proceedings of the Summer Institute on International and Comparative 
Law which was held at the University of Michigan in June, 1955, and 
devoted to lectures and comments upon topics dealing with international 
law and the United Nations. One finds in this volume representative con- 
tributions from almost every leading international jurist in the United 
States today. This provides the best compendium profile in print of the 
study, scholarship, and practice which comprise contemporary interna- 
tional legal studies in this country. It is impossible to indicate more than 
the broad outlines of coverage in this brief review; but it should be empha- 
sized that in the course of the 16 major addresses and 21 extended com- 
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ments, one will encounter valuable discussion of almost every issue of 
current importance in the field. 

Considerable attention was accorded by participants to problems that 
surround developing methods appropriate to accommodate the expanded 
scope of the modern law of nations. The general tenor of approach can 
be indicated by a remark made by Professor Philip C. Jessup: ‘‘I would 
like to emphasize that there are such varied matters that there is op- 
portunity for every type of personal inclination and skill to be utilized 
in expanding our field of knowledge and understanding of the interna- 
tional process.” Many speakers enunciated variations of a theme that 
was at the center of Professor Milton Katz’s paper on ‘‘New Vistas in 
International Law’’: “It is good that the shape of international legal 
studies should correspond to the shape of the events and relationships in 
which the law is rooted.’’ A parallel stress was upon the need to shift the 
scholarly focus from the study of rules to the consideration of problems. 
The systematic achievements and difficulties of Professors MeDougal’s and 
Lasswell’s efforts in this direction provoked frequent comment by various 
participants; hence Professor MeDougal’s own account of his endeavor, 
followed by a perceptive comment by Professor Lissitzyn, is especially 
interesting. Academicians will be attracted by the imaginative attention 
given to problems of teaching method and research by Professors Briggs, 
Riesenfeld, Wright, Sohn, MacChesney, Dainow, Stanger, Bishop, and 
others. 

The volume contains a very useful series of papers devoted to an evalua- 
tion of the United Nations. Some of the most interesting contributions 
ean be listed to suggest the orientation: ‘‘ Constitutional Developments of 
United Nations Political Organs” by Professor Eric Stein; ‘‘Trends in 
the United Nations’’ by the late Professor Clyde Eagleton; ‘‘The Veto 
and the Security Council’’ by Professor Leo Gross; ‘‘The United Nations 
After a Decade’’ by the Hon. Ernest A. Gross; and ‘‘Charter Revision; 
The Realistic View’’ by Professor Louis B. Sohn. 

A reading of this volume will provide reassuring evidence that in the 
field of international legal studies many of the hundred flowers are be- 
sinning to pass from bud to bloom. 

RICHARD A, FALK 


The United Nations as a Political Institution. By H. G. Nicholas. New 
York and London: Oxford University Press, 1959. pp. x, 222. Index. 
$3.40. 


Mr. Nicholas has performed a welcome service by writing a book on 
the United Nations which is at once informing and highly readable. As 
he explains in his foreword, he is not concerned with judging the Organi- 
zation in terms of its success or failure in achieving its goals, but rather 
with examining and explaining its processes and its politics. Though his 
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major interest hitherto has been in American and British political institu- 
tions, this has not on balance handicapped him in writing this book. 
Rather he has turned it to his advantage by utilizing his knowledge of 
domestic political process and his fresh approach to the United Nations 
to provide us with insights and characterizations which the scholar more 
accustomed to the international scene might miss. To be sure, there are 
certain perils in this approach which Mr. Nicholas has not entirely 
avoided, but on balance the result is very much on the credit side. 

Well over half the book is devoted to describing the structure and work- 
ing of the principal organs of the United Nations. The chapters on the 
Security Council, the General Assembly, and the Secretariat are among 
the best brief descriptions of the way these organs function that this re- 
viewer knows. The characterization of the General Assembly and of the 
peculiar nature of its activity on pages 121-122 is particularly deserving 
of attention. The other three principal organs—-covered in one chapter— 
come off less well. This is partly the inevitable result of treating them all, 
with the specialized agencies thrown in for good measure, in a chapter of 
23 pages. In defense of his brevity, Mr. Nicholas warns that he will 
have ‘‘little to say” about the substantive functions of these organs ‘‘save 
in so far as these affect their place and movement in the U.N. political 
system.” One cannot help feeling that the ‘‘little’’ is not enough for 
the adequate appreciation of their réle in the total United Nations political 
process. Certainly one cannot get a full understanding of the processes 
and politics of the United Nations without some indication of how the re- 
sponsible organs deal with such matters as the economic, social and 
political development of underdeveloped territories. 

By concentrating his attentions to the extent that he does on the organs 
of the United Nations, Mr. Nicholas inevitably neglects to some extent the 
over-all unifying aspects of the United Nations. He refers without elabora- 
tion to the canons of behavior which Members have agreed to observe. 
He discusses the procedure of organs but does not give sufficient attention 
to the totality of the process by which the United Nations performs its 
more important functions. He recognizes the importance of the rôle of 
Members, and gives excellent brief descriptions of the attitudes of three 
leading Members. In a book of this size more, perhaps, cannot be asked, 
but one can wish that more of the same quality could be said on the atti- 
tudes of other influential Members and established groups. There are 
sound comments on voting, but little is said on voting behavior and par- 
ticularly on the extent to which equality of voting power is modified in 
practice by the special influence of certain Members. 

It is fair to conelude that for the most part the limitations of Mr. 
Nicholas’ book are due to the limitations of the task he sets for himself. 
What he has done is certainly stimulating and refreshing. One can only 
hope that he will again feel the urge to take a good look at the United 
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Nations as a political institution and to do so in a larger frame of refer- 
ence. What he has done whets one’s appetite for more. 


LELAND M. GOODRICH 


Le Droit de la Communauté Européenne du Charbon et de l’Acter: Une 
Etude des Sources. By Pierre Mathijsen. With English Summary. The 
Hague: Martinus Nijhoff, 1958. pp. vi, 208. Index. Gld. 12. 


This study tries to fill the gap in the Treaty establishing the European 
Coal and Steel Community with respect to the sources of law to be applied 
by the Court of Justice of that Community. The treaty confers upon 
the Court the function ‘‘to ensure the rule of law in the interpretation 
and application of the present Treaty and of the regulations for its execu- 
tion.’’ It does not say, however, which law is supposed to rule the Com- 
munity. Is it international law, or national law, or perhaps joint munici- 
pal law? 

In the first place, of course, the law to be applied is found in the treaty 
itself and in the various instruments (annexes, protocols and conventions) 
accompanying it. The law provided in the treaty itself has been aug- 
mented by several later agreements conferring upon the Court of the 
Community jurisdiction to decide disputes relating to their interpretation 
or application. 

The treaty itself speaks of ensuring the rule of law in the interpretation 
and application of regulations for its execution, but it does not provide 
explicitly for appeals to the Court in case of regulations violating the 
treaty. Such appeals are allowed only with respect to ‘‘decisions and 
recommendations.” The author gets around this difficulty by saying 
that regulations really constitute decisions, and that appeals can, therefore, 
be brought against them (p. 40). The Court’s power to annul recommenda- 
tions 1s identical to that relating to decisions, and the author concludes, 
therefore, that ‘‘from the point of view of sources of law’’ there is no 
difference between them: ‘‘both impose obligations upon their addressees 
and both constitute norms applicable within the Community’ (p. 60). 
He reaches this conclusion in the face of a provision, quoted by him in this 
very connection, that ‘‘decisions shall be binding in every respect,” but 
recommendations shall be binding only ‘‘with respect to the objectives 
which they specify but shall leave to those to whom they are directed 
the choice of appropriate means of attaining these objectives’’ (Article 
14 of the treaty). 

In addition to the sources of law derived directly from the treaty, the 
author considers the réle to be played in the Community by international 
law and by the national laws of the six member states. These systems of 
law are to be applied, of course, when the treaty itself contains a reference 
to them; various legal terms used in the treaty must be interpreted in 
accordance with the legal systems from which they have been borrowed. 
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For instance, the legal capacity of the Community in each of the member 
states is to be measured by ‘‘the most extensive legal capacity pertaining 
to the legal persons in that country,’’ while the international capacity of 
the Community ‘‘necessary to exercise its functions and to achieve its 
purposes’ must depend on relevant rules of international law. When 
the treaty uses such an expression as ‘‘détournement de pouvoir,” it has 
to be interpreted in accordance with rules existing in the administrative 
law of the member states. 

The general principles of law accepted by the domestic laws of these 
states have also proved helpful to the Court in cases where gaps were 
found to exist in the treaty law of the Community. The cases, however, 
in which this happened were principally disputes between the organs of 
the Community and their employees, and the problems faced by the Court 
of the Community were not much different from those encountered by the 
administrative tribunals of the United Nations and of other international 
organizations. The author does not seem to be acquainted, however, with 
the practice of these tribunals, and his conclusions about the uniqueness 
of the Court’s judgments in this area are not really justified. 

In general, it may be said that the author is on firmer ground when 
dealing with the puzzling problems of the law of the Community, but that 
some of his conclusions about more general questions of international law 
are not as carefully thought through. His draft of an article for the 
treaty, in which he specifies in more detail the sources of law to be applied 
by the Court, constitutes an interesting modification of the provisions 
embodied in the Statute of the International Court of Justice. He has 
made good use of the existing literature on the subject and of the judg- 
ments of the Court of the Community, and his study is accompanied by 
an extensive bibliography. Those who are interested in the law of the 
Community should find this book a stimulating experience. 


Louis B. SOEN 


Foreign Relations of the United States. Diplomatic Papers, 1941. Vol. 
IV: The Far East. Washington, D. C.: Government Printing Offce, 
1956. pp. iv, 1044. Index. $4.50. 

Diplomatic Papers, 1942: China. Washington, D. C.: Government Print- 
ine Office, 1956. pp. v, 782. Index. $3.75. 

Diplomatic Papers, 1945: The Conferences at Malta and Yalta. Wash- 
ington, D. C.: Government Printing Office, 1955. pp. Ixxviti, 1032. In- 
dex. $5.50. 


These volumes contain a vast amount of information for the general 
reader as well as the analyst of international relations. 

American-Japanese relations during the period covered were in the 
main concerned with attaining a peaceful settlement between the two 
countries. Well over half of the 1941 volume is concerned with such 
efforts. Diplomacy appeared to be fair game for anyone, with priests 
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(1941, The Far East, Vol. IV, pp. 148, 527), newspaper editors (ibid., 
p. 49), and the implacable Secretary of the Treasury, Morgenthau (<bid., 
pp. 606-613), offering solutions and attempting to draft agreements. It 
is worthy of note that Japanese immigration into the United States was. 
treated in the official draft agreements (ibid., pp. 145, 216). In one draft 
the United States would have endeavored to obtain agreement from the 
British to cede Hong Kong back to China (tbid., pp. 623-624). Mr. 
Hornbeck, State Department Adviser on Political Relations, was more of a 
realist, and noted that the Japanese were only attempting to gain time. 
Mr. Hornbeck warned that if we allowed ourselves to be ‘‘fooled’’ into 
basing our security on Japanese pledges ‘‘there may come fatality’’ 
(ibid., pp. 190-191). Ambassador Grew reported on January 27, 1941, 
that a number of sources had heard that, in the event of trouble with the 
United States, the Japanese planned ‘‘to attempt a surprise mass attack 
on Pearl Harbor using all of their military facilities’’ (1bid., p. 17). 

The China volume reports on Sino-American affairs at a time when 
the government had retreated to the interior with China’s power and 
morale reaching a low ebb. Serious efforts were made by the United 
States to keep China in the war by means of loans (1942, China, pp. 419 
ff.), lend-lease (ibid., pp. 573 f.), and the maintenance of supply routes. 
(ibid., pp. 591 ff.). The Chinese were reported to be both amused and 
chagrined by Mr. Willkie’s courting of the press to the extent that he 
neglected his responsibilities toward his official hosts during his visit to 
Chung King (tbid., pp. 162-165). Lauchlin Currie sent a letter to Presi- 
dent Roosevelt on behalf of Madame Chiang Kai-shek requesting that 
Owen Lattimore be allowed to remain three or four months longer in 
China (2bid., p. 46). Great Britain was willing to co-operate with the 
United States in relinquishing extraterritorial rights in China, but Anthony 
Eden made it clear that his government was not prepared to relinquish 
any rights in regard to Hong Kong (ibid., p. 403). 

The documents on the Malta and Yalta Conferences are rather disap- 
pointing. A goodly portion of the volume is devoted to preparations for 
the conferences, military discussions in regard to the European war and 
the Briefing Book papers. The latter are most useful in determining 
United States policy before the Yalta Conference. However, in view 
of James Byrnes’ statement that Roosevelt did not make use of such 
materials, if is questionable how much effect these papers actually had 
on the conferences (see James F. Byrnes, Speaking Frankly, p. 23). The 
material brings out quite forcefully that this was personal diplomacy 
rather than teamwork in the formation of policy. Secretary Hull was 
disturbed that President Roosevelt had made the decision on lend-lease 
without even consulting him. He was also concerned over Secretary 
Morgenthau’s activities and informed the latter ‘‘if he (Hull) were 
to be kept out of discussion and the decisions on matters of such an 
important character that he was losing interest in the whole business’’ 
(1945, The Conferences at Malia and Yalta, pp. 188-140, 168). Prior to 
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Yalta, both Great Britain and the United States were prepared to support 
the transfer of large portions of German territory to Poland (ibid., pp. 
94-95, 189, 445, 505). Stalin refused to abandon the Curzon Line as 
Poland’s eastern boundary and remarked that ‘‘Some want us to be less 
Russian than Curzon and Clemenceau.” (Ibid., p. 680.) Both Roosevelt 
and Churchill refused to recognize the Soviet-backed Lublin government 
in Poland (zbid., pp. 792, 779). The Three Powers signed an agreement 
on Russia’s entry into the war against Japan whereby Russia was to 
receive the Kuriles, Sakhalin, use of the Manchurian railways and Port 
Dairen (tbid., pp. 769, 984). 

Certain legal aspects of American foreign relations in the volumes under 
review will be of particular interest to the specialist in international law. 
China reported that Japan had engaged in bacteriological warfare on at 
least five occasions by infecting the Chinese population with bubonic plague 
bacilli (1942, China, pp. 30-31). The Chinese Government informed 
President Roosevelt on June 1, 1942, that Japan had used poison gas in 
the war against China. On June 5 the President issued a warning that 
such action against any Member of the United Nations would ‘‘be regarded 
by this Government as though taken against the United States and retalia- 
tion in kind and in full measure will be meted out” (ibid., p. 67). The 
legal status of Tibet was somewhat confused. The head of the Far 
Eastern Department of the British Foreign Office objected that the United 
States had ‘‘lumped in’’ Tibet as a part of China in a memo (7bid., p. 145), 
but the United States recognized China as the sovereign power over Tibet 
(ibid., pp. 625, 690). Foreign Minister Matsuoka informed Ambassador 
Grew that the United States might be drawn into the war and that when 
‘‘confronted by such thought, mere quibbling about the niceties of inter- 
national law, rights or legalities or certain actions lose their value’’ (1941, 
The Far Hast, p. 199). At Yalta President Roosevelt made the startling 
statement that ‘‘he did not attach any importance to the continuity or 
legality of any Polish Government since he thought that in some years 
there had in reality been no Polish Government’’ (1945, The Conferences 
at Malta and Yalta, p. 709). Legal Adviser Hackworth in a memorandum 
to the Seeretary of State noted some of the legal difficulties involved in 
the punishment of Nazis for atrocities committed prior to the war, as they 
were ‘‘neither war crimes in the technical sense, nor offenses against inter- 
national law,” and that the extent to which they might be violations of 
German law was doubtful (ibid., p. 405). 

These volumes exhibit the usual high standards of editing to be found 
in Foreign Relations. The addition of the ‘‘out of series’’ volume on China 
is a weleome addition to the documents of the period. Actually the volume 
on the Malta and Yalta Conferences does not add greatly to the previously 
published material, but this does not come as any great surprise in view 
of the protests made by Great Britain and the Soviet Union over earlier 
releases by the United States Government of documents concerning these 
conferences. 

Ropert E. CLUTE 
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Documents on German Foreign Policy, 1918-1945. Series © (1933-1987). 
The Third Reich: First Phase. Vol. I: January 30-October 14, 1933. 
(Pub. No. 6545.) Washington, D. C.: Government Printing Office, 1957. 
pp. lxiv, 962. Appendix. $3.75; Vol. IL: October 14, 1933-June 13, 
1934. (Pub. No. 6750.) Washington, D. C.: Government Printing 
Office, 1959. pp. lxxi, 929. $3.75; Vol. IIT: June 14, 1984-March 31, 
1935. (Pub. No. 6848.) Washington, D. C.: Government Printing 
Office, 1959. pp. lxxii, 1157. Appendices. $4.25. 

Series D (1987-1945). Vol. VII: The Last Days of Peace, August 9- 
September 3, 1939. (Pub. No. 6462). Washington, D. C.: Government 
Printing Office, 1956. pp. Ixxvi, 670. Appendices. $3.00; Vol. X: The 
War Years, June 238-August 31, 1940. (Pub. No. 6491.) Washington, 
D. C.: Government Printing Office, 1957. pp. Ivi, 615. $2.75. 


The raggedness of these series of documents which have turned up for 
review eloquently illustrates the problems of editing which the British, 
American and French captors of the German archives are encountering 
in sifting the essential story from the documents in over 50,000 bundles. 
It was not until 1957 (Series C, Vol. I, p. 955) that the whole of the 
Foreign Ministry Archives was inventoried, though publication from them 
began in 1949 with the prewar volumes of Series D, of which three more 
volumes are forthcoming. Series C, beginning with the advent of Hitler, 
is planned for six volumes, with three published. 

Though the general title still reads ‘‘1918-1945,’’ no plans exist at 
present for the original Series A and B, intended to cover the years 1918- 
1932, and it is announced that Series D will end with the entrance of the 
United States into the war in December, 1941. The German archives 
captured in 1945 extended back to 1867, putting into the hands of non- 
German editors materials to check the accuracy of the inter-war publica- 
tion, Die Grosse Politik. I£ that checking is not abandoned, it is, like 
publication of material for years 1918-1932 and 1942-1945, postponed to 
the Greek kalends. The two active Series are obviously the more sig- 
nificant for historical purposes. 

The undertaking is executed by editors in the British Foreign Office and 
the Department of State who, ‘‘on the basis of the highest scholarly ob- 
jectivity,’’ present the documents ‘‘as a source book for the study of his- 
tory, and not as a finished interpretation of history.’’ The task of turning 
thousands of pages of German into reliable English is their first step; the 
board of French editors has a similar task for their limited edition. It is 
intended eventually to remit the original files to the German Government 
so that microfilms are being made of the files. Hach printed document is 
identified by a microfilm serial and frame number and, since 1957, the 
microfilms used in a volume are released to scholars in the Public Record 
Office in London and the National Archives in Washington. Any investi- 
gator can therefore go as far as he likes, or the material provides, when 
the deposit of microfilms is complete. 

Tt is unnecessary to review these volumes in detail, for to do so would 
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entail a transcription of their contents. The prospective user of the 
material may be assured that he can find in them an adequate treatment 
of what he seeks, if the files contained the data. (The economic files on 
the Soviet Union, 1984-1935, for instance, were not available, and the 
Nazi armament record was in part destroyed.) All the volumes carry 
their documents in chronological order, so that a very diligent reader 
eould sit, as it were, in Neurath’s or Ribbentrop’s chair and watch German 
foreign relations evolve. Each volume calendars the papers in analytical 
lists by subject, enabling the searcher to follow Germany’s relation to the 
assassination of Austrian Chancellor Engelbert Dollfuss on July 25, 1934, 
or to any other matters in which Berlin concerned itself. All the inquirer 
needs is to know what he wants and its approximate date in order to reach 
what the editors have been able to dig out of the German archives. 

The editors of these volumes have a unique opportunity to disregard 
‘‘top secret” and other classifications and the cautions entailed by foreign 
clearance in the ease of publishing national archives. This unwonted 
freedom frequently manifests itself most interestingly in co-ordinating 
Nazi party and propaganda activities with diplomatic and political projects. 
A gratifying feature of the editing is its intimacy. Each volume contains 
an appendix listing the organization of the Foreign Ministry for its period. 
One result is a persistent presentation of material in the setting of the 
persons concerned; this emphasis on divulging personality of officers seems 
to be justified because of the Nazi peculiarities, though it remains true 
that in general a foreign office ought to be a unit rather than a group of 
prima donnas. 

The freedom of the editors is evidenced by the extent of their annotations, 
which, as explanations, additions or cross-references, are attached to almost 
every item. In spite of the size of the whole undertaking, constriction 
in selection is apparent. Almost literally, no document available elsewhere 
in print is published unless the question of alternative versions is involved. 
For the study of a particular question, this record almost certainly calls 
for using other sources, but sundry tests indicate that the footnotes pro- 
vide adequate references for the speeches and other papers required to 
round out a subject. 

Responsibility for editing these volumes is shared by the British and 
American editors, Series C, Volumes I and II, and Series D, Volume X, of 
the four volumes under review being the American contribution. No dif- 
ference in quality of work is discernible between the two groups. The 
meticulous work of selection and annotation produces in these volumes a 
view of the Hitlerian jungle that is undoubtedly more comprehensible to 
the reader than it was to the German participants, who were so closely 
engaged with its component trees that their view of the entire tangle was 
obscured. 

The three volumes of Series © cover 26 months of the Hitler régime, 
The refocusing of German objectives, domestic and foreign, is indicated in 
Minutes of the Conference of Ministers in the early months of 1933. The 
4.Power Pact of Understanding and Collaboration, Rome, July 15, 1933, 
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and the conclusion of a Concordat with the Vatican on July 20, 1933, 
made Germany look quite normal. But the wrangle in the Geneva Con- 
ference over ‘‘equality’’ of armament changed the promise of the pact by 
the withdrawal of Germany from the League of Nations and the conference 
on October 14, followed by a unilateral program of armament. Nazi 
control over Roman Catholie associations soon led to negotiations over their 
religious and social rights; long continued, they ended in an impasse in 
which the Vatican called the Nazis ‘‘neo-pagans’’ after being told that any 
adjustment with the Reich would not bind the party. Glimmers of future 
subversion in Austria, Czechoslovakia, Danzig and Memel on the Nazi 
Volksdeuisch thesis appear at the instigation of the party. Economic 
policy of the régime got an initial airing at the London Economie Confer- 
ence in June, 1933; trade agreements in 1934 were made with Hungary on 
February 21, Poland on March 15, the Soviet Union on April 9, and Yugo- 
slavia on May 1. The ‘‘high polities’’ of the period centered on the efforts 
to evolve a Central European, or Danube, and an Eastern Pact, on which 
German views were given in a memorandum of September 8, 1934, and a 
draft of March 29, 1935. The Saar plebiscite of January 18, 1935, and 
the negotiations leading up to it were about the only transactions in 26 
months not infected with Nazi ideology. 

Volume VII is perhaps the most important of Series D, covering as it 
_ does the final pseudo-negotiations before the attack on Poland. ‘‘If the 
Poles again give way,’’ the Foreign Office agent at Danzig wrote on August 
19, 1939, ‘‘then it is proposed to increase the demands still further, so as 
to make agreement impossible.” State Secretary Weizsäcker approved the 
proposal the next day, adding that pressure must be so applied that ‘‘the 
responsibility for the breakdown of the negotiations, and for all conse- 
quences, falls on Poland’’ (Nos. 119,189). The volume includes the in- 
cubation of the Soviet treaty of August 23 and its secret protocol. 
Throughout it makes enlightening reading in a type of diplomacy that 
breeds its own defeat. 

Volume X of Series D covers two months of the period following the 
French Armistice. In addition to the German-Italian relations toward 
France, the English invasion plans (Nos. 177, 220) and the attempts to 
take the Duke of Windsor into camp, it presents mostly the problems of the 
two alhes in deciding what they were going to attempt in remaking 
Europe and the Middle East. The Soviet Union faced them with fats 
accomplis in the Baltic states and Bessarabia. The beginnings of the next 
step, the Axis Pact, are shadowed in a memorandum of July 9, 1940, dis- 
cussing co-operation with Japan. 

Denys P. MYERS 


A Calendar of Soviet Treaties 1917-1957. By Robert M. Slusser and Jan 
F. Triska. Stanford, California: Stanford University Press, 1959. pp. 
xii, 580. Index. $15.00. 


Soviet treaties and agreements have been hard to find. Over forty years 
many have been kept secret, and even the public ones are not always 
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printed in the official gazette. They emerge on occasion in a less likely 
place months later than announcement of ratification. Not all are pub- 
lished by the United Nations. Robert M. Slusser and Jan F. Triska have 
spent painstaking months at the Hoover Institute on War and Revolution 
piecing the record together from 1917 to 1957, not only for the state agree- 
ments but even for non-governmental agreements. A special chapter lists 
the probable Nazi-Soviet pacts and discusses the reliability of sources. 

Assuming that general treaties prior to 1940 deal with subjects well 
known to students of international polities, the compilers have limited their 
description of subject matter to years since 1940. Obscure earlier treaties 
are, however, described in some detail. In all cases official sources, if any, 
are cited, as well as sources in the daily press. In some eases no text has 
been found. The compilers list the reference. 

Books such as this are designed in aid of research, and they must be 
measured by the quality of their indexing. What do researchers want to 
find in a treaty index? The compilers anticipated that they might want 
all treaties with a given country, and the country index is complete. The 
chronological order of listing assists the historians without further index, 
but the third essential aid is missing. There is no subject matter index, 
although this is essential to the international lawyer. His questions are: 
How has the U.S.S.R. regulated consular affairs, arbitration, cultural rela- 
tions, judicial assistance, postal relations, fisheries, shipping, and many 
other things? The missing index is so important to research and law 
practice that the editors should compile it for sale to those who need it. 
A superb job which should be in every research library needs finishing. 


JOHN N. HAZARD 


BRIEFER NOTICES 


Völkerrecht. By Alfred Verdross. 4th ed. (Vienna: Springer-Ver- 
lag, 1959. pp. xx, 584. Index. $13.55, paper; $14.80, cloth.) Only three 
years after the appearance of the third edition, it became necessary to 
publish a further edition of this important treatise, which has been justly 
called ‘‘not only the best treatise on international law in German, but 
also one of the very best in any language.’’? In revising and enlarging 
it, the author, in collaboration with Professor Karl Zemanek, was guided 
by the desire to satisfy the rising demand for greater scope for and em- 
phasis on the law of international organizations. After mature reflection 
the author decided to maintain the separation in his treatment of general 
international law and the specific law of the organized community of states 
as represented by the United Nations in spite of its near universality, and 
this for three reasons: first, the United Nations was established in ac- 
cordance with, and presupposes the continued validity of, general inter- 
national law; secondly, in matters not regulated by the Charter of the 
United Nations it is necessary to fall back upon general international law; 
and thirdly, general international law comes into its own in cases in which 
specific norms of United Nations law become ineffective. Thus the right 
to enter into alliances and the status of neutrality, which initially were 


1 Josef L. Kunz in reviewing the third edition in 50 A.J.I.L. 448 (1956). 
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rendered obsolete by the Charter, have been revived in consequence of the 
operational ineffectiveness of the Security Council. All these considera- 
tions appear particularly relevant in view of C. Wilfred Jenks’ vigorous 
advocacy of a thorough revision of the traditional content of textbooks 
and treatises on international law in favor of the law of the organized 
community of states. 


Leo Gross 


Le Droit des Gens ou Principes de la Loi Naturelle. By Emer de Vattel. 
German translation by Wilhelm Euler. (Die Klassiker des Volkerrechts, 
Vol. HI. Ed. by Walter Sehätzel. Tübingen: J. C. B. Mohr (Paul 
Siebeck), 1959. pp. xxxii, 606. Index. DM. 60, paper; DM. 67, cloth.) 
The series of the classics of international law in modern German transla- 
tions was conceived by Professor Schitzel in order to fill a gap im the 
German literature and to make accessible to German students of inter- 
national law the sources which have once again become relevant for the 
development of a modern law of nations. This volume was preceded by 
translations of Grotius and Victoria. Unlike the Carnegie series of the 
Classics of International Law, the German translations do not include 
the original texts, and even footnote material has been omitted to keep the 
cost of printing down and avoid pricing the volumes out of the market. 
Availability of the original texts, however, is indispensable. Professor 
Guggenheim contributes a learned introduction in which the significance 
of Vattel in the development of the literature of, and his contribution to, 
international law are precisely indicated. 

The editor, his collaborators and the publishers are to be congratulated 
for their courageous initiative in the face of serious obstacles. Together 
they are making a substantial contribution to the renaissance of the 
scholarly study of the law of nations in Germany. 

Leo Gross 


The International Law of the Sea. By C. John Colombos. 4th revised 
ed. (London: Longmans, Green & Co., 1959. pp. xvii, 811. Index. 60s.) 
The revised edition of this well-known treatise will be most welcome to stu- 
dents of this special branch of international law.t It incorporates the re- 
sults of the 1958 Geneva Law of the Sea oCuference and The Law of Naval 
Warfare promulgated by the U. S. Chief of Naval Operations in 1955. The 
volume follows closely the arrangement of the previous edition (1954), the 
numbers and titles of chapters remaining identical. The sections were in- 
creased from 865 to 1002 and the number of pages rose from 695 to 783. 
The Law of Naval Warfare is generally quoted with approval. Bibliog- 
raphy was brought up to date and recent developments, such as the Suez 
erisis of 1956, incorporated. In this connection it is worth noting that the 
author considers the exercise by Egypt of the right of visit and search 
and capture of ships passing through the Canal from or to Israel as a 
“right of war and an act of hostility’’ and therefore incompatible with the 
1888 Constantinople Convention. Similarly, he regards the nationalization 
of the Universal Company of the Suez Maritime Canal as a breach of the 
1866 Concession and of the 1878 Declaration by the Turkish Government 
not to take any decisions concerning the conditions of passage through the 
Canal ‘‘without previously coming to an understanding with the Principal 
Powers interested therein’’ (p. 179). He also deems the Anglo-French 


1 For a review of the first edition (1943) by Lionel H. Laing, see 37 A.J.I.L. 697-698 
(1943). The first and second (1951) editions were published in co-authorsbip with 
Pearee Higgins, 
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operation of 1956 as ‘‘justified by the necessity to prevent the stoppage of 
traffic in the canal contrary to the established freedom of international 
navigation’’ (p. 180). 

Leo Gross 


La Prova nel Processo Internazionale. By Luigi Ferrari Bravo. 
(Naples: Casa Editrice Dott. Eugenio Jovene, 1958. pp. 166. Index. 
L. 1200.) When sovereign states do battle in an international legal forum, 
problems of proof are necessarily presented. Whether their resolution 
may have given rise to certain general rules is discussed in this study, No. 
31 of the Publications of the Law Faculty of Naples. The author’s ap- 
proach to his subject is scholarly, theoretical and highly analytical. After 
first attempting to establish the juridical status of the international tri- 
bunal, he considers the principle of jura novit curia, concluding that it 
is fundamentally inapplicable to international tribunals. He next dis- 
cusses the question of burden of proof, particularly in the light of the 
relation of the parties to the tribunal, and finally sets forth certain prin- 
ciples which may be said to be generally applicable to the trial of justiciable 
issues by international tribunals. If it is remembered that international 
arbitrators, mixed commissions, et al., have traditionally operated under 
ground rules particular to their specific mandates, or their understanding 
of such mandates, and that frequently only a small part of such rules is 
reflected in their reported decisions, the magnitude of the task which 
Signor Bravo has set himself will be appreciated and this monograph 
valued in proper perspective as a preliminary and necessarily incomplete 
investigation of an extremely difficult area of international law. 


GEORGE PAVIA 


The Minquiers and Ecrehos Case. An Analysis of the Decision of the 
International Court of Justice. By Alexander George Roche. (Geneva: 
Librairie E. Droz; Paris: Librairie Minard, 1959. pp. 200.) Mr. Roche’s 
volume, written as a doctoral thesis at the University of Geneva, is a critical 
appreciation of the 1953 judgment of the International Court of Justice in 
the dispute between Britain and France, which unanimously decided ‘‘that 
the sovereignty over the islets and rocks of the Eerehos and Minquiers 
group, in so far as these islets and rocks are capable of appropriation, be- 
longs to the United Kingdom.”’’ 

The volume is divided into two parts. The first part analyzes the ratio 
decidend: of the Court’s judgment by comparison of cases and writers’ 
views on modes of acquisition and maintenance of title to territory. The 
author concludes that the Court in this case approves ‘‘consolidation’’ as a 
mode of acquisition, and makes an original contribution to the law regard- 
ing the ‘‘eritical date’’ (pp. 148-144). The second, shorter, part is largely 
devoted to the question whether the compromis or Special Agreement by 
which the case was submitted to the Court limited the Court in its choice 
of decision. The author seems to answer this question affirmatively with 
the qualification that ‘‘this is consistent with the practice of the Court’’ 
(p. 178). The author’s final conclusion is ‘‘that in many respects the 
Minquiers Case is only confirmative of rules already applied by Judge 
Huber in the Island of Palmas Case and by the Permanent Court of Inter- 
national Justice in the Eastern Greenland Case.’’ 

Kwane Lim KoH 
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The Grotius Society. Transactions for the Year 1957: Problems of 
Public and Private International Law. Vol. 48. (London: Grotius So- 
ciety, Clevenden Printing Company, Ltd., 1959. pp. xxviii, 172. Index. 
35s.) This is an erratic volume of the annual transactions of the Grotius 
Society. Several contributions are quite significant, but several others are 
hardly worthy of inelusion in such a distinguished publication. 

Professor B. A. Wortley has written on ‘‘The Mexican Oil Dispute 
1938-1946’’ principally from the perspective of the British Government’s 
efforts to obtain compensation for British shareholders of expropriated 
oll properties. His article is a careful survey of events, especially inter- 
esting for its discussion of the methods used by Great Britain to obtain 
eventual satisfaction of its claims. Somewhat related is an intelligent 
piece by Mr. Michael Brandon entitled ‘‘Legal Deterrents and Incentives 
to Private Foreign Investment,’’ which contains a review of the main 
factors obstructive and promotive of foreign investment under current 
world conditions. He concludes with the undebatable observation that for 
the foreign investor legal principles are subordinate to such extra-legal 
factors as ‘‘mutual confidence, a spirit of co-operation, and good faith.’’ 

Dr. K. R. Simmonds deserves high praise for the imaginative scholarship 
exhibited in ‘‘Some English Precursors of Hugo Grotius.’ Another in- 
teresting article, although narrower than its title, is ‘‘Some Problems of 
the Interaction of International Law and Constitutional Law in Federal 
States’? by Dr. D. P. O’Connell. Dr. D. W. Bowett’s “The Use of Foree 
in the Protection of Nationals’’ is a craftsmanlike performance of great 
merit. Mr. Josef Unger’s ‘‘The Unknown Provinee of the Conflict of 
Laws’’ is quite pretentiously prosaic and Mr. Nathaniel Micklem’s ‘‘The 
Philosophical Tradition in International Law’’ embarrassingly naive. 


RICHARD A. FALK 


Australia and the United Nations. By Norman Harper and David 
Sissons. (National Studies on International Organization. Prepared for 
the Australian Institute of International Affairs and the Carnegie Endow- 
ment for International Peace. New York: Manhattan Publishing Co., 
1959. pp. xiii, 428. Index. $3.00.) This able assessment of Australian 
attitudes toward the United Nations should contribute substantially to a 
greater interest in and understanding of the organization by Australians 
and by all who read it. It explains the contradiction between Australia’s 
idealistic approach at the San Francisco Conference and her more cautious 
policy since then. At San Francisco, Dr. Herbert V. Evatt followed a 
policy independent of the British to the point where his countrymen even 
accused. him of jeopardizing Commonwealth ties. The Australian Delega- 
tion sought limits to the veto, compulsory jurisdiction for the World Court, 
enlarged General Assembly powers, international accountability for colonial 
administration, pledges to maintain full employment, and yet, somewhat 
ineonsistently, broad safeguards to secure the principle of domestic juris- 
diction. 

Most Australians are neither interested in nor informed on the United 
Nations. The Liberal and Labor Parties generally agree on United Nations 
policy. Press coverage is limited except in times of crisis such as the 
Anglo-French Suez invasion, on which the press was sharply divided. The 
authors assert that Australia sees little point in a Charter revision confer- 
ence because the ‘‘cold war’’ makes Charter amendment impracticable. The 
authors propose a ‘‘review conference’’ to explore procedural rather than 
constitutional changes to make better use of existing United Nations 
machinery. 
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The book ineludes appendices on political parties and governments, 
metropolitan newspapers, and Australia’s trusteeship agreements. There 
is also a forthright and delightful discussion of the attitudes of the peoples 
of New Guinea and Papua toward the United Nations. Few have ever 
heard of their protector. Among the small minority who have, most ‘‘can 
only think of it as something which the European has devised, something 
which is perhaps like many things which the Europeans do, irrational or 
incomprehensible.’’ (Page 400.) 

BARBARA B. BURN 


Les Affaires Etrangéres. By Centre de Sciences Politiques de 1’Institut 
d'Etudes Juridiques de Nice. (Paris: Presses Universitaires de France, 
1959. pp. 459.) This volume contains a set of lectures given at the Centre 
de Sciences Politiques of Nice during the summer of 1958, in an effort to 
promote the study of international relations in France. One of the lec- 
tures, by Professor Virally of Strasbourg, argues most convincingly for 
an autonomous discipline of international relations, and proposes as a cri- 
terion the relations between political Powers submitted to no common 
superior. The lectures cover a very wide range of topics, from the organi- 
zation of the French Foreign Ministry to Kennan’s recent thoughts on 
U. S. foreign policy. Many of the pieces deal with various aspects of 
European integration; Professor Reuter, after stating that the com- 
munities of the six entail major changes in the traditional powers, struc- 
ture and rôle of the foreign policy-making organs of their members, by 
contrast with general international organization, nevertheless qualifies his 
thesis almost out of existence. Professor Perroux, the economist, repeats 
his familiar theme of the divorce between modern economic realities and 
national borders. 

Four of the lectures deal with problems of international law. Professor 
Dufour of Aix mentions the evolution from contract to status and from 
nation to federation in international economic law. Professor Colliard of 
Grenoble examines the rôle international law plays (mostly in the form 
of treaties) either as a reflection or as the framework of foreign policy. 
Judge Basdevant gives a brief account of the mechanism and rôle of the 
World Court; he cannot be accused of excessive optimism concerning its. 
prospects. Professor Gros, Legal Adviser to the Quai d’Orsay, describes 
the Geneva Conference on the Law of the Sea. None of these pieces, nor 
any of the other lectures, gets very deeply into the subject; although all 
are highly readable, the volume makes no major contribution to our knowl- 
edge or understanding of foreign affairs or policy. 

STANLEY HOFFMANN 


A History of the Far East in Modern Times. 6th ed. By Harold M. 
Vinacke. (New York: Appleton-Century-Crofts, 1959. pp. xvili, 877. 
Appendix. Index. $6.75.) This book is a one-man opus, a product of 
more than thirty years of specialization by its author. It deals principally 
with political developments, and its rôle is primarily that of a textbook. It 
derives its substance and its reliability from constant and thorough study 
of pertinent materials, including, especially, published documents. Where- 
as in early editions the author gave attention almost exclusively to the 
internal politics of the region and the countries then under scrutiny, with 
each revision he has chosen to give more attention to economie, social and 
cultural developments and to the place and rôle of the Far East, of its 
parts, and of peripheral lands in international relations. So, in this sixth 
edition, one finds a text benefited by those processes and dealing with de- 
velopments down to the end of 1958. 
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The treatment of the recent years is extensive, but, as compared. with 
the treatment of earlier periods, less matured. Perhaps best among the 
newer chapters are those on ‘‘International Relations,” on ‘‘Postwar 
China’’ (except for confusing sequences), on ‘‘The Postwar Korean Prob- 
lem’’ and on ‘‘Post-Surrender Japan.’’ The treatment given Communist 
China is disappointing. Informative but uneven are the sections under 
‘South East Asia’’ on Indo-China, on Thailand, on Burma and on Malaya. 
In the final chapter the section on the Philippines is good, and the section 
on Indonesia is informative, as far as it goes. Lacking and much needed 
are: for the chapters, summarizing paragraphs, and for the book as a whole, 
a concluding and tying-together chapter. 

Professor Vinacke writes objectively. He concentrates on facts, is spar- 
ing of mere opinions. For the purposes of users who wish to have within 
one volume a comprehensive coverage and a facile instrument for ready 
and reliable reference, this up-to-date presentation is highly recommended. 


STANLEY K. HORNBECK 


Government and Politics in Africa South of the Sahara. By Thomas 
R. Adam. (New York: Random House, 1959. pp. xiv, 145. $1.25.) 
Professor Adam of New York University, by his timely contribution to the 
Random House series, Studies in Political Science, has served well to help 
meet the need for increased knowledge of present forces propelling the 
headlong emergence of Africa. Between a brief, scholarly introduction 
which reflects the author’s wide knowledge and firm grasp of his subject, 
and an equally brief epilogue which sets forth sensible guide lines for 
viewing African problems, he has surveyed individually the evolving status 
and key political issues of the various entities of Africa south of the 
Sahara. Each entity is treated briefly in one of five chapters devoted 
respectively to the areas of continuing European domination, the develop- 
ment of plural states, efforts to build multi-racial states, preparations for 
self-government in other British-administered territories, and states which 
are already, or about to become, self-governing. In broad strokes the 
author reveals the different stages of political and social development 
throughout the entire region, the results of different latter-day policies 
toward colonial peoples, and the swift pace of socio-political change. 


Rosert R. ROBBINS 
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Mehrseitigen Offenen Vertrégen in Seiner Aktuellen Problematik für die Deutsche 
Demokratische Republik (pp. 329-348), Michael Kohl; O Právním Zékladu Kosmick ých 
Lett (pp. 349-359), Evžen Cajthaml; Astronautické Právní Kolokvium v Haagu (pp. 
359-361), Evžen Cajthaml; Povaha čs. Devisovych Předpisů a Jejich Poměr k Néketriym 
Devisovým Zákonům v Zahraničí (pp. 361-369), Jaroslav Hainz. 

CoLtmBIA Law REVIEW, January, 1960 (Vol. 60, No. 1). International Litigation as 
a Friendly Act (pp. 24-34), Philip C. Jessup; Commentary (pp. 34-39), Richard N. 
Gardner. 

La COMUNITÀ INTERNAZIONALE, January, 1960 (Vol. 15, No. 1). ZL’Organizzazione e 
le Funzioni dit Governo della Comunità Europea del Carbone e dell’Acciaio (pp. 3-20), 
Giuseppe Sperduti; La Situazione Giuridica dell’ Antartide (pp. 21-48), Giovanni 
Kojanee; Aspetti Moderni della Pace dei Pirenei (1659) (pp. 49-72), Basilio Cialdea; 
La Russia di Khrushcev (pp. 230-238), Alberto Arbasino. 

DIRITTO INTERNAZIONALE, October, 1959 (Vol. 13, No. 4). Il Mercato Comune Europeo 
e la Legislazione Italiana Antimonopolistica (pp. 407-414), Giorgio Balladore Pallieri; 
Le Istituzioni Comuni delle Comunità Europee (pp. 415-427), Matteo Decleva; J 
Principi Generali Comuni agli Ordinamenti degli Stati Membri quale Fonte Sussidiaria 
del Diritto Applicato dalla Corte di Giustizia delle Comunità Europee (pp. 428-463), 
Giuseppe Cassoni; L’Attivitd delle Commissioni Internazionali di Conciliazione nell’ Anno 
1957 (pp. 464-498), Cesare Bronzini; La Competenza Internazionale nel Giudizio di 
Revocazione (pp. 499-500), G.B.; Ancora sulle Norme Sostanziali ‘‘ Autolimitate’’ (pp. 
500-502), Rodolfo De Nova; La Revisione del Trattato Institutivo della C.E.C.A. nel 
Progetto dell’ Assemblea Comune (pp. 504-506), Giovanni Monaco; L’Art. 98 del Codice 
di Procedura Civile in Relazione all’Art. 31 della Convenzione Italo-Francese del $ 
Giugno 1980 (pp. 506-507), Giuseppe Cassoni; Degenerazione del Principio di Na- 
zionalita nel Diritto Internazionale Privato Moderno (pp. 508-525), R. D. Kollewijn. 

Der Donauraum, 1960 (Vol. 5, No. 1). Der Tiroler Volksaufstand im Kriegs- 
geschehen 1809 (pp. 1-11), Johann Christoph Allmayer-Beck; Die Kärntner Minder- 
heitenfrage als Rechisproblem (pp. 12-31), Felix Ermacora. 

——, 1960 (Special No.). Die Katastrophe von St. Germain (pp. 2-13), Oswald 
Gsehliesser; Der Vertrag von Trianon: Werden, Wesen und Folgen (pp. 14-19), C. A. 
Macartney; Die Pariser Vertrage 1919/20 und Europa (pp. 20-30), Hugo Hantsch; 
Grundzüge des Volksgrappenrechtes im Donauraum vor und nach den zwei Weltkriegen 
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(pp. 61-73), Rudolf Wierer; Österreichs Unabhängigkeit nach den Staatsvertrdgen von 
1919 und 1955 (pp. 74-90), Peter Berger. 

EGYPTIAN Economic & PourticaL REVIEW, August-September, 1959 (Vol. 5, No. 8). 
A Subject of World Concern (p. 3); Capitulation to Soustelle (pp. 6-9). 

, October-November, 1959 (Vol. 5, No. 10). Readjustment to Changed Circum- 
stances (pp. 3-4); Ideology for the Underdeveloped (pp. 7-11); The Roots of Foreign 
Policy (pp. 12-16); The New Political Unions (pp. 26-31), J. Y. Brinton and Hamed 
Sultan. 

EGYPTIAN REVIEW OF INTERNATIONAL Law, 1959 (Vol. 15). International Law Prob- 
lems of the Situation of Germany (pp. 1-18), Wilhelm Wengler; The International 
Status of the Persian Gulf States (pp. 19-70), Issam Abdel Rahman Azzam; La Repres- 
sion des Infractions Commises en Haute Mer en Temps de Paiz (pp. 71-93), André 
Cocatre-Zilgien; The Nile Waters Question (pp. 94-117), Gamal Moursi Badr; The 
Right of Passage in the Gulf of Agaba (pp. 118-151), M. Burhan W. Hammad; The 
United Arab Republic and the United Nations (pp. 152-162), Omar Z. Ghobashy; 
United Arab Republice Legislation on the Continental Shelf (pp. 168-164), M. Hafez 
Ghanem. 

Europa ARCHIV, February 5, 1960 (Vol. 15, No. 3). Das Cypernproblem und die 
Abkommen von 1959 (pp. 63-84), Montague Woodhouse; JAfinderheitenrechte im Rah- 
men des Huroparats (pp. 85-92), Heribert Golsong; Europa zwischen den Fronten (pp. 
93-98), Curt Gasteyger. 

, February 20, 1960 (Vol. 15, No. 4). Abriistungsverhandlungen und Deutsch- 
landfrage seit der Genfer Gipfelkonfereng von 1955 (pp. 103—115), Wilhelm Cornides; 
Wandlungen der sowjetischen Wirtschaftspolitik (pp. 135-142), Bodo Böttcher. 

, March 5, 1960 (Vol. 15, No. 5). Die Vereinigten Staaten, Westeuropa und die 
Entwicklungslinder (pp. 148-154), Henry J. Tasea; Bilanz und Perspektiven der 
Franzésisch-Afrikanischen Gemeinschaft (pp. 155-166), Walter Schütze; Der Ewuro- 
päische Distrikt. Hine Untersuchung zur Frage des Sitzes der Europäischen Institu- 
tionen (pp. 167-176), Hermann Kopf. 

-——, March 20, 1960 (Vol. 15, No. 6). Materielle Voraussetzungen für eine Wieder- 
vereinigung Deutschlands in der Sicht nichtamtlicher Vorschläge (pp. 177-192), Gernot 
Scheuer; Hine Europäische Strategische Abschreckungsmacht. Die Verteidigung West- 
europas unter den Bedingungen des Atomaren Gleichgewichts (pp. 193-202), Frederick 
W. Mulley; Die Spannungen zwischen Indien und der Volksrepublik China. Materialien 
zum Indisch-Chinesischen Grenzstreit (pp. 203-212), Helga Haftendorn. 

, April 5-20, 1960 (Vol. 15, Nos. 7-8). <Abriistungsverhandlungen und Deutsch- 
landfrage seit der Genfer Gipfelkonferenz von 1955 (pp. 213-228), Wilhelm Cornides 
and Hans Wolfgang Kuhn; Gemeinsamer Markt und Freihandelszone als neue Formen 
der wirtschaftlichen Zusammenarbeit in Lateinamerika (pp. 237-251), Norman P. Mac- 
donald; Der Internationale Schutz der Menschenrechte in Amerika (pp. 253-266), Her- 
mann Meyer-Lindenberg. 

, May 5, 1960 (Vol. 15, No. 9). Hauptfaktoren der Internationalen Politik in 
der Nächsten Dekade (pp. 275-280), Jacques Vernant; Die Suche nach Teillésumgen 
fir die Abriistungsprobleme 1958/59 (pp. 281-287), Wilhelm Cornides and Walter 
Bédigheimer; Die Sowjetunion und Deutschland vor der Gipfelkonferenz von 1960 (pp. 
288-296), Curt Gasteyger. 

——, May 20, 1960 (Vol. 15, No. 10). Der Belgische Kongo vor der Unabhängigkeit 
(pp. 303-316), Ruth M. Slade; Die Afrikanischen Gewerkschaften (pp. 317-326), R. J. 
Guiton; Frankreichs Politik in Algerien und die Januar-Rebellion (pp. 327-336), Walter 
Schiitze. 

EXTERNAL AFFAIRS REVIEW (New Zealand), December, 1959 (Vol. 9, No. 12). The 
Kingdom of Laos (pp. 1—13). 

, January, 1960 (Vol. 10, No. 1). New Zealand’s International Activities (pp. 




















1-22). 
-——, February, 1960 (Vol. 10, No. 2). The Federation of Nigeria (pp. 3-15). 
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FOREIGN AFFAIRS, April, 1960 (Vol. 38, No. 3). The President (pp. 353-369), Dean 
Rusk; Purpose and Policy (pp. 370-390), Nelson A. Rockefeller; The Policy of the 
Polish People’s Republic (pp. 402-418), Wladyslaw Gomulka; The Balance of Payments 
Problem (pp. 419-432), Robert B. Anderson; Strategy for the Dollar (pp. 433-445), 
Richard N. Gardner; Organizing for Survival (pp. 446-456), Henry M. Jackson; Atomic 
Energy for Peace: The U.S.S.R. and International Codperation (pp. 465-475), V. S. 
Yemelyanov; The ‘‘China Problem’? Reconsidered (pp. 476-486), Chester Bowles. 

FOREIGN SERVICE JOURNAL, March, 1960 (Vol. 87, No, 3). Js the Foreign Service a 
Profession? (pp. 21-23), James K. Penfield; Footnote to an Old Treaty (pp. 40-42), 
Stephen J. Campbell. 

——, April, 1960 (Vol. 37, No. 4). The Formulation and Administration of U. S. 
Foreign Policy (pp. 21-23), Robert M. Immerman; Policy, Action and Personnel (pp. 
39, 42-45), Frank Snowden Hopkins. 

, May, 1960 (Vol. 37, No. 5). Scientific Method in Foreign Policy (pp. 47-50), 
Benjamin H. Williams. 

, June, 1960 (Vol. 37, No. 6). A Yankee at the Court of the Tsars (pp. 24-26), 
Jerome Blum; Organizing for National Security (pp. 42, 44-46), Robert A. Lovett. 

GEORGETOWN Law JOURNAL, Spring, 1960 (Vol. 48, No. 3). The Relationship be- 
tween International Law and Municipal Law (pp. 431-485), Daniel P. O’Connell. 

HarvaRD Law Review, April, 1960 (Vol. 73, No. 6). Force Majeure and the Denial 
of an Export License under Soviet Law: A Comment on Jordan Investments Lid. v. 
Soiusnefteksport (pp. 1128-1146), Harold J. Berman. 

, June, 1960 (Vol. 73, No. 8). Involuntary Loss of American Nationality (pp. 
1510-1531), Leonard B. Boudin. 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, January, 1960 (Vol. 9, No. 1). 
The Sino-Indian Border Disputes (pp. 96-125), Alfred P. Rubin. 

INTERNATIONAL AFFAIRS, February, 1960 (No. 2). The Burning Problem of Today 

(pp. 8-7); Inter-State Relations and Social Contradictions (pp. 12-17), T. Timofeyev; 
In the Name of Peace and Fraternal Friendship (pp. 23-25), F. Pavlov; A Dangerous 
anachronism (pp. 26-30), Major Gen. M. Milstein; An Example of International Co- 
operation (pp. 42-45), G. I. Tunkin; Soviet Technical Assistance to Underdeveloped 
Countries (pp. 46-50), P. Tretyakov; The ‘‘Paradozes’’ of Western Foreign Policy 
(pp. 51-56), A. Galkin; Keynote of the 14th U. N. General Assembly (pp. 57-63), V. 
Vasilyev; Bonn and a Peace Treaty (pp. 64-68), Commentator; A Distorted View of 
Peaceful Co-existence (pp. 69-74), Y. Korovin. 
, March, 1960 (No. 3). The U.S.S.R. and France (pp. 3-6); International Re- 
lations and the Battle of Ideologies (pp. 7-16), L. Fyodorov; The Foreign Policy of 
People’s Hungary (pp. 17-25), E. Sik; West Germany and European Peace (pp. 50-56), 
D. Melnikov; ‘‘Such a People Must Be Reckoned With!’’ (pp. 67-74), Fidel Castro; 
‘A Lack of Understanding of the New International Situation”? (pp. 75-78), Mosaburo 
Suzuki; ‘We Have a Purpose and a Mission in the World Today’’ (pp. 79-82), Richard 
Nixon. 

















, April, 1960 (No. 4). Leninist Foreign Policy and International Relations (pp. 
3-9), A. Sovetov; On Lenin’s Instructions (pp. 10-15), S. Aralov; The Main Obstacle 
to a Détente (pp. 31-36), M. Naszkowski; Disarmament and the Plans for Establishing 
an International Police Foree (pp. 45-49), S. Vladimirov; An ‘‘ Agonizing Reap- 
praisal’’ of Dulles’ Legacy (pp. 50-56), B. Vronsky; Words Should Be Followed by 
Deeds (pp. 64-66), Commentator. 

INTERNATIONAL DEVELOPMENT Review, May, 1960 (Vol. 2, No. 1). Africa in 1970 
(pp. 3-8), Barbara Ward, Lady Jackson; 4 New Approach to International Coopera- 
tion (pp. 10-13), C. V. Narasimhan; Unsolved Financing Problems (pp. 14-17), 
Antonio Carrillo Flores; Obstacles and Means in International Development (pp. 20-25), 
Hugh I. Keenleyside; Critique with Proposals on U. 8. Overseas Development Opera- 
tions (pp. 26-30), Samuel P. Hayes. 

INTERNATIONAL ORGANIZATION, Winter, 1960 (Vol. 14, No.1). The Changed Economic 
Position of Western Europe: Some Implications for United States Policy and Inter- 
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national Organization (pp. 1-19), William Diebold, Jr.; Europe: The Sia and the Seven 
(pp. 20-36), U. W. Kitzinger; Parliamentarians against Ministers: The Case of West- 
ern European Union (pp. 37-59), Ernst B. Haas and Peter Hl. Merkl; The United 
Nations and Its Publie (pp. 60-91), Richard N. Swift; The Cry of National Libera- 
tion: Recent Soviet Attitudes toward National Self-Determination (pp. 92-106), Elliot 
R. Goodman. 

INTERNATIONAL RELATIONS, April, 1960 (Vol. 2, No.1). Philip Noel-Baker (pp. 1-2), 
Earl Russell; Inside the Foreign Office (pp. 3-21), Lord Strang; Why Is There No In- 
ternational Theory? (pp. 35-48, 62), Martin Wight; The World, the Teacher and the 
School (pp. 49-62), Alan de Rusett. 

INTERNATIONAL STUDIES (Indian School of International Studies), January, 1960 
(Vol. 1, No. 3). The Question of Defining ‘‘ Domestic Jurisdiction’? (pp. 248-279), M. 
S, Rajan. 

INTER-PARLIAMENTARY BULLETIN, 1960 (Vol. 40, No. 1). Trade Questions before the 
GATT in 1960 (pp. 11-19), Erie Wyndham White; Our Major Task at Present (pp. 
27—28), Gueorgui Koulichev. 

JAG JOURNAL, May, 1960. International Standards for Safety at Sea. The 1960 
SOLAS Conference (pp. 3-6), Charles H. Vaughn. 

JOURNAL DU DEOIT INTERNATIONAL (CLUNET), January-March, 1960 (Vol. 87, No. 1). 
L'Organisation Internationale de Métrologie Légale (pp. 4-62), Pierre Vellas; Trans- 
ports Internationaux et Droit International Public (pp. 64-93), André Cocatre-Zilgien ; 
La Convention Franco-Allemande d’Etablissement du 27 Octobre 1956 (pp. 94-108), 
Albert Tomasi; Bulletin de Jurisprudence Frangaise (pp. 110-148), P. Aymond, B. 
Goldman and A. Ponsard; Chronique de Jurisprudence Frangaise (pp. 150-174), J.-B 
Sialelli; Bulletin de Jurisprudence des Etats-Unis (pp. 177-201), Lucien R. Le Lièvre; 
Chronique de Jurisprudence de la Cour Internationale de Justice (py. 202-248), Roger 
Pinto. 

JURDICAL Review, August-December, 1959 (Nos. 2 and 3). The Maxim Nullum 
Crimen sine Lege in the Law of War (pp. 176-196), N. C. H. Dunbar. 

Jus, December, 1959 (Vol. 10, No. 4}. Ancora sul Ricorso delle Imprese per VAn- 
nullamento di Decisioni dell’ Alta Autorità della C.H.C.A. (pp. 550-562), Franco Favara. 

Jus GENTIUM, 1960 (Vol. 6, No. 5). The Problem of ‘‘De-Nationalisation’’ (pp. 
321-332), Konstantin Katzarov; Note Introduttive sulla Efficacia dei Patti Lateranensi 
nell’Ordinamento Italiano (pp. 333-347), Giovanni Scarangella. 

MICHIGAN Law Review, January, 1960 (Vol. 58, No. 3). United States Acceptance 
of International Court of Justice Compulsory Jurisdiction (pp. 467-473), Robert Jillson. 

——, March, 1960 (Vol. 58, No. 5). The Lex Fori—Basic Rule in the Conflict of 
Laws (pp. 687-688), Albert A. Ehrenzweig. 

Mopern ‘Law Review, November, 1959. The Validity of the Act of Nationalisation 
in International Law (pp. 639-648), Konstantin Katzarov. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL RECHT, January, 1960 (Vol. 7, No. 
1). The International Court of Justice in 1959 (pp. 1-16), J. H. W. Verzijl; Recognition 
and Acts of State in the Conflict of Laws (pp. 17-58), J. G. Sauveplanne; De Wet 
Oorlogsstrafrecht en het Internationale Becht (pp. 59-71), M. W. Mouton; Le Palais 
de la Paix en 1959 (pp. 72-75), J. P. A. François. 

, April, 1960 (Vol. 7, No. 2). Groeiend Volkenrecht (pp. 111-122), J. P. A. 
François; The Regime of Navigable Waterways of International Concern and the 
Statute of Barcelona (pp. 125-143), H. Fortuin; Het Universaliteitsbeginsel en de Wet 
Oorlogsstrafrecht (pp. 144-154), B. V. A. Röling; IInd Meeting of the Organizations 
Concerned with the Unification of Law (pp. 155-159), M. H. van Hoogstraten. 

New Times, January, 1960 (No. 4). For a World ai Peace (pp. 1-2); Disarmament 

and the Parliaments (pp. 8-10), Justas Paletskis; What They Fear (pp. 10-12), V. 
Berezhkov; Nuclear Research: U.S.S.R. and U.S.A. (pp. 18-22), Vasily Emelyanov. 
, January, 1960 (No. 5). Republic of India—Ten Years (pp. 4-5), A. Vladin; 
Who Will Be America’s Next President? (pp. 6-9), Valentin Zorin; An Economie 
NATO? (pp. 11-13), Vladimir Ignatov; The Two Swallows That Can Make a Spring 
(p. 16), Emmanuel d’Astier de la Vigerie; An Issue That Concerns Everyone (pp. 16- 
17), Heinrich Brandweiner; May It Become a Reality (p. 17), Vietor Perlo. 
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——, February, 1960 (No. 6). Far East: Non-Security Pact (pp. 3-4), M. Markov: 
Algeria and Paris (pp. 5-7), Y. Kharlanov; The Big Hole Theory (pp. 9-10), N. 
Arkadyev; Harnessing the Nile (pp. 16-17), I. T. Novikov; Nuclear Research: U.S.S.R. 
and U.S.A. (pp. 22-25), Vasily Emelyanov. 

—, February, 1960 (No. 8). Army of Peace (pp. 3-4), K. Moskalenko; Agreement 
with Cuba (pp. 9-10), Yuri Bochkaryov; The First Conference on Space (pp. 16-i7) 
A. Blagonravov. 

, February, 1960 (No. 9). Conclave in Lahore (p. 3); N. S. Khrushchov on War 
and Peace (pp. 7-8); The Test-Stoppage Talks (pp. 8-9), N. Arkadyev; White Paper’s 
Black Aims (pp. 10-11), L. Sedin; Poland in World Affairs (pp. 12-14), Edmund Jan 
Osmanezyk; A. I. Mikoyan on Cuba (pp. 16-17); Greece, Turkey and the Common 
Market (pp. 30-31), Y. Yudanov. 

, Mareh, 1960 (No. 10). Where Does Washington Stand? (pp. 10-12), V. 
Korionov; The Isracli-U.A.R. Conflict (pp. 138-14), E. Primakov. 

, March, 1960 (No. 11). Control as a Guise (p. 1); The Outlook for Franco- 
Soviet Relations (pp. 6-8), Observer; Cold-War Camp-Follower (pp. 12-15), L. 
Leontyev; Where the Sides Stand (pp. 16-18), N. Arkadyev; The SHEATO-CENTO 
Ulcer (pp. 18-19), L. Markelov. 

, March, 1960 (No. 12). The Ten-Nation Talks (pp. 1-2); Sowing the Wind 
(pp. 4-6), V. Dalnov; Wooing South America (pp. 9-10), I. Lapitsky; Cold-War Camp- 
Follower (pp. 14~16), L. Leontyev; The Norstad Bomb (p. 19), Y. Viktorov. 

, March, 1960 (No. 13). New Atmosphere in the Balkans (pp. 8-10), Anton 
Yugov; How Lenin’s Letter to American Workers Was Delivered (pp. 11-14), I. 
Andronov; The Ten-Nation Talks—The Western Plan (pp. 14-17), N. Arkadyev; The 
European Market: The Plot Thickens (pp. 18-19), V. Yegorov. 

, April, 1960 (No. 14). A Matter of Confidence (pp. 1-2); The Making of a 
New Diplomacy (pp. 7-11), A. Leonidov; The Logic of Bandung (pp. 11-13), N. 
Sergeyeva; Report from Suez (pp. 23-25), S. Kondrashov; Space and Earth (pp. 26- 
29), Y. Sheinin. 

——-, April, 1960 (No. 15). Soviet Diplomacy (pp. 1-2); Atomie ‘‘Snowman’’ (p. 
13), D. Zaslavsky; Cuba’s Paramount Problem (pp. 14-16), Fidel Castro; Sixes and 
Sevens in Vienna (pp. 18-19), Walter Flor. 

——, April, 1960 (No. 16). Two Attitudes (pp. 1-2); A Test Ban Now! (p. 3); The 
Oberlinder Case: New Developments (pp. 8-9), Observer; Colonial Strategy in Africa 
(pp. 14-17), S. Madzojewski; Repatriation of Koreans (p. 17), Lee Son Yun. 

May, 1960 (No. 19). Collapse in Korea (pp. 3-5), Observer; German 
Revanchism and European Peace (pp. 11-14), I. Yermashov. 

——~, May, 1960 (No. 20). On the Eve (pp. 1-2); Disarmament: Eve-of-Summit 
Survey (pp. 7-8), N. Arkadyev; Britain and Germany (pp. 9-11), Konni Zilliaens; 
Playing with Fire (pp. 13-14), L. Sedin; Modern Dialogue by the Acropolis (pp. 14- 
17), Justas Paletskis. 

NORDISK TIDSSKRIFT FOR INTERNATIONAL Retr OG Jus GENTIUM, 1959 (Vol. 29, No. 4). 
Arbeidet med ny Luftfartslov (pp. 303-329), H. Bahr; ‘‘ Good Offices’’ and the Secre- 
lary-General (pp. 330-345), K. R. Simmonds; The Nordic Council: A Unique Factor in 
International Law (pp. 346-362), Gustaf Petrén. 

ÖSTERREICHISCHE ZEITSCHRIFT FUR GFFENTLICHES RECAT, February, 1960 (Vol. 10, 
No. 2). Die Aufgaben der Internationalen und Ubernationalen Gerichtsbarkeit (pp. 
169-924), Hans Walter Fasching. 

OSTEUROPA-RECHT, January, 1960 (Vol. 6, No. 1). Soviet Critique of the ‘‘ Bourgeois’? 
Philosophy of Law (pp. 11-34), Michael Jaworskyj; Vereinheitlichung des Waren- 
licferungsrechts im Aussenhandel der Comecon-Lander (pp. 35-48), Dietrich A. Loeber. 

PaNstwo 1 Prawo, 1959 (Vol. 14, No. 12). Zagadnienie Podmiotowogei Miedzynaro- 
dowo-Prawnej NED (pp. 959-970), Aleksander Bramson. 

, 1960 (Vol. 15, No. 1). Prace Kodyfikacyjne Organizacji Narodów Zjed- 
noczonych (pp. 8-15), Manfred Lachs. 

, 1960 (Vol. 15, No. 3). Konsularny Immunitet Jurysdykeyjny (pp. 471-484), 
Kazimierz Libera. 
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POLÍTICA INTERNACIONAL, September~December, 1959 (Nos. 45-46). Los Viajes del, 
Ministro de Asuntos Exteriores de España (pp. 9-62), Alvaro Alonso-Castrillo; Los 
Viajes de Kruschev (pp. 68-82) Luis Garcia Arias; Eisenhower, Peregrino de la Paz 
(pp. 83-107), Jaime Menéndez; El Mediterráneo, Complejo Internacional (pp. 109- 
121), José Maria Cordero Torres; Los Diez Primeros Años del Consejo de Europa (pp. 
123-139), A. H. Robertson; El Nuevo Estatuto Legal de las Provincias del Golfo de 
Guinea (pp. 148-150), Julio Cola Alberich; La O.T.A.N. y Gibraltar (pp. 151-159), 
Eduardo Blanco Rodriguez; La Declaración del General De Gaulle de 16 de Septiembre 
y sus Séduelas (pp. 161-170), Antonio Massia-Martin; Irdn y Rusia (pp. 171-176) | 
Emilio Beladiez ; En Torno a la Descolonización (pp. 177-187), Carmen Martin de la 
Esealera’; Ante’ el II Congreso de la Emigración Española a Ultramar (pp. 189-219), 
Pascual L. -Gantes de Boado; La Politica Internacional durante los Meses de Septiembre 
a Diciembre de 1959 (pp. 223-236), Fernando Murillo Rubiera. 

POLITISCHE STUDIEN, January, 1960 (Vol. 11, No. 117). Perspektiven (pp. 1-4), 
Hans Lehmann; Atlantische und Europäische Gemeinschaft: Beziehungen, Spannungen, 
Aufgaben (pp. 5-16), Friedrich August Frhr. von der Heydte; Rapalto—W unsech und 
Wirklichkeit (pp. 31-43), Paul Noack; 61 wad Mohammed (pp. 44-48), Hans-Wilfried 
von Stockhausen. 

, February, 1960 (Vol. 11, No. 118). Perspektiven (pp. 73-76), Hans Lehmann; 
Deutsch-Russische Beziehungen von 1922 bis 1933 (pp. 77-88), Paul Noack; Griechen- 
land zwischen Ost und West (pp. 89-95), Gustav Adolf Fischer. 

, March, 1960 (Vol. 11, No. 119). Perspektiven (pp. 145-148), Hans Lehmann. 
——, April, 1960 (Vol. 11, No. 120). Perspektiven (pp. 213-216), Hans Lehmann. 
PRÁVNY OBZOR, 1960 (Vol. 43, No. 5). KE Otdzke Postavenie Socialistického 

Československa v Medzindrednom Diant (pp. 2938-305), Anton Kopéo. 

REVIEW OF INTERNATIONAL AFFAIRS (Belgrade) January 1, 1960 (Vol. 11, No. 234). 
Non-Bloc Policy Is the Best Way to Peace and Progress (pp. 1-2), Prince Norodom 
Sihanouk; New Year Reflections (pp. 3-4), Aleš Bebler; Integration and Cold War (pp. 
5-6), Jože Brilej; Between Camp David and the Summit (pp. 6-8), Josip Djerdja; The 
Development of Economic Relations as a Contribution to the Cause of Peace (pp. 9-10), 
Heinrich Rau; Heonomic Development and Social Justice for All Peoples of the World 
(pp. 13-14), Ali Sastroamidjojo; Prospects of International Economic Co-operation 
following Abatement of Tension (pp. 14-16), Vladimir Velebit; Atlantic Council Meet- 
ing (pp. 19-21), L. Erven; Protection of Yugoslav Crew Aboard Foreign Ships (p. 26) ; 
Yugoslavia to Introduce Cwmulation of Diplomatic and Consular Functions (pp. 26-27). 

——, February 16, 1960 (Vol. 11, No. 237). The Big Powers and Disarmament (pp. 
1—3), Leo Mates; Wrathful Burial of the Past—-The Tunis Conference (pp. 4-5), 
Milojko Drulovié; Africa Rediscovered (pp. 5~6), Aleš Bebler; Latin-American Coun- 
tries and International Co-operation (pp. 11-12), Ašer Deleon; Great Significance of 
Regional Integration (pp. 13-14), Max Flechet; Yugoslav View on Problems of Nuclear 
Energy (pp. 15-16), Vojislav Babić. 

, Mareh 1, 1960 (Vol. 11, No. 238). Regional Integrations Contribute to the 

Increase in World Trade (pp. 1-2), Reginald Maudling; On the Eve of the Committee 

of Ten Meeting (pp. 2-3); Disarmament and the American Economy (pp. 10-12), 

Ricardo Lombardi; Legal Aspect of Nuclear Test Explosions (pp. 12-13), Vido Kosovié; 

Peacetime and Wartime Armies under Modern Conditions (pp. 14-15), Franco Tudjman. 

, March 16, 1960 (Vol. 11, No. 239). Who Is Time Working For? (pp. 1-2), 

Aleš Bebler; The United Nations and Colonial Question (pp. 3-6), John K. Kale; 

Eisenhower in South America (pp. 11-12), N. Dubravčić; The Halstein Doctrine and 

Reality (p. 12), R. K.; West German Military Bases (p. 18), R. Kozarac. 

, April 1, 1960 (Vol. 11, No. 240). Nuclear Weapons and Disarmament (pp. 

1-4), Leo Mates; United Nations and Present Problems (p. 8), Adnan Pachachi; Fear 

of Peace (pp. 9-10), J. Gj. 

, April 16, 1960 (Vol. 11, No. 241). Towards New Horizons—Koéa Popović in 

Afro-Asian Countries (pp. 20-21), Dj. Jerković; The Geneva Conference on the Nuclear- 

Lest Ban (pp. 21-22), Dj. M.; On the Eve of the Summit Conference (pp. 22-23), 
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J. G.; Disarmament and ‘‘ Basic Questions’’ (pp. 24-25), Aleš Bebler; Effects and Aims 
of Non-Aligned Policy (pp. 25-26), R. Kozarac. 

, May 1-16, 1960 (Vol. 11, Nos. 242-243). The Disarmament Problem and the 
Summit Meeting (pp. 1-4), Leo Mates; Peaceful Co-Eaxistence Is a Necessity for All 
Mankind (pp. 13-14), Vladimir Bakarié. 

REVISTA DE LA FACULTAD DE DERECHO (Universidad Central, Caracas), 1959 (No. 17). 
La Legalidad: Algunos Problemas Fundamentales en Vista de una Posible Sintesis de las 
Conceptos Soviéticos y Occidentales (pp. 21-33), John N. Hazard; El Asilo de Militares 
cen Servicio Activo, de acuerdo como la Convención de Caracas sobre Asilo Diplomático 
(pp. 35-58), Efraín Schacht Aristeguieta; Los Derechos Humanos (pp. 181-204), 
Gonzalo Perez Luciani; Breves Consideraciones sobre Disposiciones Legales Venezolanas 
Relacionadas con el Derecho Internacional Publico (pp. 241-271), Efrain Schacht 
Aristeguieta; Primera Conferencia de Facultades Latinoamericanas de Derecho (pp. 
283-294) ; Georges Ripert (pp. 295-296). 

REVISTA BRASILEIRA DE POLÍTICA INTERNACIONAL, March, 1960 (Vol. 3, No. 9). A 
mazénia na Conjuntura Internacional (pp. 5-15), Arthur Cézar Ferreira Reis; A 
Aliança Atlantica e a Solidariedade dos Aliados (pp. 16-40), Claude Delmas; Operação 
Pan-Americana: Antecedentes e Perspectivas (pp. 41-49), Celso A. de Souza e Silva; 
O Poder Nacional e a Politica Externa (pp. 96~112), Paulus da Silva Castro; Operação 
Pan-Americana (pp. 1138-121) ; XI Conferência Interamericana (pp. 121-124) ; Desarma- 
mento na América Latina (pp. 124-137). 

REVtE DE DROIT INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SOTTILE), January-March, 1960 (Vol. 38, No. 1). Le Nouveau Droit Pénal Inter- 
national (pp. 6-17), Jean Graven; L’Etablissement d’une Cour Criminelle Internationale 
(pp. 18-29), V. Vespasien Pella; Des Dix Commandements—Deéclaration Universelle des 
Droits de L'Homme (pp. 30-37), Eugène Aroneanu; Les Conventions Multilatérales 
entre l’Universalité et VIntégrité (pp. 38-50), B. T. Halajezuk; La Suisse et V Associa- 
tion de Libre Echange (AELE) (pp. 51-53), Mario Pietro Tomaselli; A Propos d'une 
‘Court of International Delinquency’? (pp. 54-56), Georges Kaeckenbeeck; Les 
Organisations Internationales Para-Communistes (pp. 99-104), Roland Vezeanu. 

REYUE DE Droir PÉNAL ET DE CRIMINOLOGIE, February, 1960 (Vol. 40, No. 5). Le 
Délit d’Imprudence et la Guerre (pp. 419-488), Jacques Verhaegen. 

REVUE DU DROIT PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L'ÉTRANGER, 
March-April, 1960 (Vol. 76, No. 2). Revue de Jurisprudence Française en Matière 
Internationale (pp. 881-412), André Gervais. 

REVUE CRITIQUE DE DROIT INTERNATIONAL PRIVÉ, October-December, 1959 (Vol. 48, 
No. 4). Les Conflicts de Juridictions dans le Cadre du Marché Commun. Difficultés ct 
Remèdes (pp. 613-649), Martha Weser; La Récente Législation Anglaise en Matière 
d’Adoption et de Filiation Légitime et le Droit International Privé (pp. 651-659), R. H. 
Graveson. 

REVUE GENERALE DE DROIT INTERNATIONAL PUBLIC, January-March, 1960 (Vol. 64, 
No. 1). Le Japon et le Droit International (pp. 7—21), Tsuruji Kotani; L’Évolution de 
la Protection des Minorités depuis 1945 (pp. 22-51), André Demichel; Observations sur 
ia Nouvelle Déclaration Frangaise d’Acceptation de la Juridiction Obligatoire de la 
Cour Internationale de Justice (pp. 52-74), Claude-Henri Vignes; Chronique des Faits 
Internationauz (pp. 75-113), Charles Rousseau; Mas Huber (1874-1960) (pp. 209-211) | 
Ch. R. 

REVUE HELLENIQUE DE DROIT INTERNATIONAL, July~December, 1958 (Vol. 11, Nos. 
3-4). Monisme ow Dualisme? Les Rapports des Traités et de la Loi en Grèce (pp. 203- 
235), Nicolas Valticos; Le Consul Honoraire depuis les Origines jusqu’ Nos Jours (pp. 
236-263), Casimir Libera; Reappraisal of the Concept of Evasion of Law in Private 
International Law (pp. 264-285), Julian G. Verplaetse; Réflexions sur les Problèmes 
Juridiques Posés par le Vol à Haute Altitude et le Vol ‘‘Cosmique’’ (pp. 348-368), 
Christos Papathanassiou; Le Probléme de la Détermination de la Conception et de 
U’Etendue du ‘‘Domaine Réservé’? (pp. 383-387), Alkis Papacostas; Quelques Re- 
marques sur le Statut en cas de Guerre des Personnes Vivant sur les Territoires Sous 





736 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


Mandat (pp. 388-389), C. Papas; La Session d’Amsterdam (1957) de I’Institut de 
Droit International et Ses Résolutions (pp. 400-409); The McGill Institute of Air and 
Space Law (pp. 409-410), Constantine C. Hadjidimoulas; Professor Leo Gross’ Lecture 
at the Hellenic Institute on Nationalization in Underdeveloped Countries (pp. 410-411). 

RIVISTA DI DIRITTO INTERNAZIONALE, 1959 (Vol. 42, No. 4). Responsabilità Inter- 
nazionale degli Stati per Danni Nucleari (pp. 561-577), Gaetano Arangio-Ruiz; Intorno 
allo Schema di Convenzione sulla Legge Applicabile alla Forma delle Disposizioni Testa- 
mentarie (pp. 578-586), Giuseppe Flore; La Determinazione della Tarifa Doganale 
Comune ai Sensi dell’ Art. 20 del Trattato che Istituisce la Comunità Economica Europea 
(pp. 587-591), Antonio Malintoppi; In Tema di Errore nei Trattati Internazionali (pp. 
607-617), Maria Rita Saulle; Provo nel Processo Straniero e Giudizio di Delibazione 
(pp. 629-633), Gaetano Morelli; In Tema di Matrimoni Celebrati all’ Estero dal Citta- 
dino (pp. 636-639), Francesco Durante; Sul Soggiorno del Rifugiato Politico in Italia 
(pp. 653-661), Antonio Cassese; Competenza Internazionale e Competenza Giuris- 
digionale nella Convenzione Italo-Svizzera sull’ Esecuzione delle Sentenze (pp. 664-667), 
Tomaso Perassi; La 49° Sessione dell’ ‘‘Institut de Droit International’ (pp. 711-714), 
Manlio Udina, 

, 1960 (Vol. 48, No. 1). Sulla Interpretazione Uniforme dei Trattati Buropei 
(pp. 3-25), Francesco Capotorti; Gli Effetti delle Condanne Penali nel Diritto Inter- 
nazionale Privato Italiano (pp. 26-57), Luigi Ferrari Bravo; Sut Regime Giuridico dei 
Mari (pp. 58-76), Giuseppe Sperduti; Intorno a Un Progetto di Revisione dell’ Art. 10 
della Convenzione di Bruxelles del 1924 sulla Polizza di Carico (pp. 77-86), Antonio 
Malintoppi; Uniformita e Difformita, Giustizia Astratia e Giustizia Concreta nell’ Adatta- 
mento degli Ordinamenti Interni al Diritto Internazionale del Lavoro (pp. 87-91), 
Giuseppe Barile; Sull’Hsercizio della Giurisdizione Penale in Regime di Occupazione 
Bellica (pp. 97-101), Giorgio Badiali; Universalita del Matrimonio Canonico e Limiti 
degli Effetti Civili (pp. 105-110), Francesco Durante; Rimessa in Vigore del Diritto 
Convenzionale Prebellico in Base all’Art. 44 del Trattato di Pace e Norme Interne 
sulla Stipulazione degli Accordi Internazionali (pp. 124-134), Agostino Curti Gialdino. 

Soviet Stare AND Law, 1960 (No. 1) (in Russian). Economic Law and Arbitration 
Practice (pp. 56-64), Z. M. Zamengof; On the Violation of Voting Procedure in the 
UN Security Council (pp. 89-97), N. A. Ushakov. 

——~, 1960 (No. 2). Soviet Plan of General Disarmament and International Law 
(pp. 47-56), O. V. Bogdanov; Neutrality and Atomie Weapons (pp. 101-105), V. N. 
Durdenevsky and G. A. Osnitskaya; History of the Danube Navigation Regulations 
(pp. 150-152), Y. Y. Baskin and E. E. Chertan. 

-~ 1960 (No. 3). Certain Legal Problems of the Functioning of the Interna- 
tional Court of Justice in 1959 (pp. 95-104), F. I. Kozhevnikov; International Scientific 
Contacts of the Institute of Law of the USSR Academy of Balances (pp. 130—133), 
V. P. Shatrov. 

———-, 1960 (No. 4). V. I. Lenin and the Principle of Peaceful Coexistence (pp. 41- 
49), D. B. Levin; International Significance of Lenin’s Theory of the Revolutionary- 
Democratic Dictatorship of the Proletariat and Peasantry (pp. 738-84), V. A. Patyulin; 
On the ‘*Glezos Case’’ (pp. 118-117), Ilias Iliu. 

STUDII $I CERCETĂRI JURIDICE, 1959 (Vol. 4, No. 1). Unele Aspecte ale Pozitiei 
Internationale a Tdrilor Romine în Perioada Unirii (pp. 185-178), G. G, Floreseu. 

~~, 1959 (Vol. 4, No. 2). Sistemul si Limitele Responsabilitdfii Civile in Dreptul 
Aerian, National si International (pp. 301-337), M. Eliescu. 

SUDETEN BULLETIN, February, 1960 (Vol. 8, No. 2). Human Rights in Hast Germany 
(pp. 29-31), Franz Thedieck ; Sudeten Survivors in the CSE (pp. 31-36), Anton Herget; 
Asia and the West (pp. 38-41), Karl L. Herezeg. 

——~, March, 1960 (Vol. 8, No. 3). Germany and the World Refugee Year (pp. 57- 
60), Walter Stain; Berlin, Stalin’s Greatest Blunder (pp. 63-69), Kenneth V. Lottich; 
America and the German Expellees (pp. 69-70), Maximilian L. Opolony; Communist 
Tactical ‘‘ Flexibility’? (pp. 71-72), Franz Tiso. 

, April, 1960 (Vol. 8, No. 4). Separate Peace Treaty, a Challenge (pp. 85-86), 
Willy Brandt; Europe, Cradle of Western Civilization (pp. 87-93), Wilhelm Röpke; 
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Self-Determination on the March (pp. 93-95), Richard Reitzner; Masaryk’s Role in 
Central Europe (pp. 95-98), F. O. Miksche. 

, May, 1960 (Vol. 8, No. 5). Relaxation, a Two-Way Proposition (pp. 113-114), 
Konrad Adenauer; Help is Not Just a Handout (pp. 115-119), Peter Paul Nahm; 
Setting the Record Straight (pp. 119-122), Wenzel Jaksch; Keystone in Comecon (pp. 
123-125), Anton Herget. 

Unitep NATIONS Review, March, 1960 (Vol. 6, No. 9). Putting the Mighty Mekong 

to Work (pp. 6-11); Principles of Freedom of Religion and Belief Drafted (pp. 24— 
25, 36). 
, April, 1960 (Vol. 6, No. 10). The United Nations and the Newly Independent 
Countries (pp. 10-15), Dag Hammarskjold; Conference Opens on Disarmament (pp. 16- 
19); The Plight and Tragedy of the Younger Generation of Palestine Refugees (pp. 
22-27), Jobn H., Davis; The Territorial Sea Conference (p. 40). 

——, May, 1960 (Vol. 6, No. 11). Progress Toward Charter Aims in the World’s 
Dependent Territories (pp. 8-12), Alex Quaison-Sackey; Private Investment and Inter- 
national Aid (pp. 24-27), Dag Hammarskjold; Commission on Status of Women Adopts 
Draft Convention and Recommendation on Marriage (pp. 30-32). 

-——, June, 1960 (Vol. 6, No. 12). Disarmament and United Nations Responsibility 
(pp. 6-7, 54), Dag Hammarskjold; Second International Conference on the Law of the 
Sea (pp. 12-14), J. P. A. Franeois; Teaching about the United Nations (pp. 15-17, 
52-53); The Development of a Constitutional Framework for International Cooperation 
(pp. 26-30), Dag Hammarskjold. 

UNITED STATES NAVAL INSTITUTE PROCEEDINGS, March, 1960 (Vol. 86, No. 3). Sea 
Power and Soviet Designs for Expansion (pp. 23-32), Maurice H. Hellner; The Sovict 
Merchant Marine (pp. 70-77), Cmdr. Bernard M. Kassell; The Navy in the Space Age 
(pp. 86-93), Capt. Charles W. Styer, Jr., and Cmdr. Robert F. Freitag. 

m, April, 1960 (Vol. 86, No. 4). Psychological Effects of Nuclear Weapons (pp. 
27-36), Capt. Carl H. Amme, Jr.; Soviet Policy in the Baltic (pp. 83-89), Maj. Henry 
G. Morgan, Jr.; The Navy and National Policy (pp. 90-97), Lt. Comdr. L. K. Pomeroy, 
Jr. 











, May, 1960 (Vol. 86, No. 5). Sea, Land, Air, and Missile Power (pp. 27-35), 
Anthony E. Sokol; Mahan’s Message on the Merchant Marine (pp. 92-95), Capt. E. 
G. Campbell. 

———, June, 1960 (Vol. 86, No. 6). Guardians of Sea Power (pp. 27-33), Capt. 
Robert P. Beebe; Sea Power: Bulwark against Chinese Communist Imperialism (pp. 
68-74), Anthony Harrigan; Operation Walküre (pp. 75-82), Lt. Verner R. Carlson; 
National Security in the Nuclear Age (pp. 88-91), Cmdr. K. W. Simmons, 

WASHINGTON UNIVERSITY Law QUARTERLY, April, 1960 (Vol. 1960, No. 2). The 
Influence of Philosophy on Law and Politics in Western Civilization (pp. 123-143), 
Gray L. Dorsey. 

WORLD AFFAIRS, Spring, 1960 (Vol. 123, No. 1). Southeast Asia, 1950-1960 (pp. 
3-5), J. Graham Parsons; 4 Major Challenge of the 1960’s (pp. 9-11), Joseph E. 
Slater; Righteous Proclamation Rather Than Reasoned Policy? (pp. 12-14), Charles 
Wesley Lowry; Sweden Faces the Nuclear Dilemma (pp. 14-16), Charles O. Lerche, 
Jr.; The Last Best Hope of Earth (pp. 17-19), Carl Haverlin; Regional Developments in 
Latin America (pp. 20-22), Amos E. Taylor. 
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(Vol. 24, No. 3). Force Majeure and the Denial of an Export License under Soviet 
Law: A Comment on Jordan Investments Lid. v. Soiuznefteksport (pp. 449-469), Harold 
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ZEITSCHRIFT FUR LUFTRECHT UND WELTRAUMRECHTSFRAGEN, January, 1960 (Vol. 9, 
No. 1). Gebietserwerb im Weltraum (pp. 1-10), Georg-W. Rehm; Die Haftung fiir 
Schäden bei der Beförderung in Militdrischen Lufifahrzeugen (pp. 11-34), Alfred 
Rudolf; Haftungsgrenze und Wertdeklaration in Artikel 22 Abs. 2 des Warschauer 
Abkommens bei Teilschéden an Fracht und Reisegepäck (pp. 35-40), Hubert Wessels; 
Die Haftung des Luftfrachtfiihrers bei Dienst- und Freifliigen seiner Arbeitnehmer (pp. 
41-58), Joh. K.H. Miiller; Internationale Zivilluftfahrt-Organisation (ICAQ), 12. 
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fiihrer’’? Zur Auslegung des Art. 80 Abs. 3 des Warschauer Abkommens (pp. 121-140), 
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ELEANOR H. FINCH 


OFFICIAL DOCUMENTS 


UNITED STATES OF AMERICA—UNITED KINGDOM— 
UNION OF SOVIET SOCIALIST REPUBLICS 


PROTOCOL ON THE ZONES OF OCCUPATION IN GERMANY AND THE 
ADMINISTRATION OF ‘‘GREATER BERLIN”? 


Signed at London, September 12, 1944; in force February 6, 19453 


The Governments of the United States of America, the United Kingdom 
of Great Britain and Northern Ireland, and the Union of Soviet Socialist 
Republies have reached the following agreement with regard to the execu- 
tion of Article 11 of the Instrument of Unconditional Surrender? of 
Germany: 


1. Germany, within her frontiers as they were on the 31st December, 
1937, will, for the purposes of occupation, be divided into three zones, one 
of which will be allotted to each of the three Powers, and a special Berlin 
area, which will be under joint occupation by the three Powers. 

2. The boundaries of the three zones and of the Berlin area, and the 
allocation of the three zones as between the U.S.A., the U.K. and the 
U.S.S.R. will be as follows: 


Eastern Zone (as shewn on the annexed map “‘A’’).* The territory of 
Germany (including the province of East Prussia) situated to the East of 
a line drawn from the point on Liibeck Bay where the frontiers of Schles- 
wig-Holstein and Mecklenburg meet, along the western frontier of Mecklen- 
burg to the frontier of the province of Hanover, thence, along the eastern 
frontier of Hanover, to the frontier of Brunswick; thence along the western 
frontier of the Prussian province of Saxony to the western frontier of 
Anhalt; thence along the western frontier of Anhalt; thence along the 
western frontier of the Prussian province of Saxony and the western 
frontier of Thuringia to where the latter meets the Bavarian frontier; 
thence eastwards along the northern frontier of Bavaria to the 1937 
Czechoslovakian frontier, will be occupied by armed forces of the U.S.S.R., 


15 U. S. Treaties 2078; Treaties and Other International Acts Series, No. 3071; 
227 U.N. Treaty Series 279; 42 Department of State Bulletin 554 (1960); amended by 
agreements of Nov. 14, 1944, and July 26, 1945, 227 U.N. Treaty Series 286, 297. See 
notes 3, 4, and 5 below. 

2 The text of the Protocol in the U.N. Treaty Series, Vol. 227, p. 280, contains the 
following footnote: 


‘‘The following information is given by the Department of State of the United 
States of America (Treaties and Other International Acts Series 3071, p. 1, footnote 
1): ‘Instrument was not signed and did not enter into force.’ >’ 

* Not printed here. 
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with the exception of the Berlin area, for which a special system of occupa- 
tion 1s provided below. 

North-Western Zone (as shewn on the annexed map ‘‘A’’).* The terri- 
tory of Germany situated to the west of the line defined above, and bounded 
on the south by a line drawn from the point where the western frontier 
of Thuringia meets the frontier of Bavaria; thence westwards along the 
southern frontiers of the Prussian provinces of Hessen-Nassau and Rhein- 
provinz to where the latter meets the frontier of France will be occupied 
by armed forces of [the United Kingdom]. 

South-Western Zone (as shewn on the annexed map ‘‘A’’).* All the 
remaining territory of Western Germany situated to the south of the line 
defined in the description of the North-Western Zone will be occupied by 
armed forces of [the United States of America}. The frontiers of States 
(Lander) and provinces within Germany, referred to in the foregoing de- 
scriptions of the zones, are those which existed after the coming into effect 
of the decree of 25th June, 1941 (published in the Reichsgesetzblatt, Part 
I, No. 72, 8rd July, 1941). 

Berlin Area (as shewn on the annexed 4 sheets of map ‘‘B’’).* The 
Berlin area (by which expression is understood the territory of ‘‘ Greater 
Berlin” as defined by the Law of the 27th April, 1920) will be jointly 
occupied by armed forces of the U.S.A., U.K., and U.S.S.R., assigned by 
the respective Commanders-in-Chief. For this purpose the territory of 
‘í Greater Berlin” will be divided into the following three parts: 


North-Eastern part of “Greater Berlin” (districts of Pankow, Prenz- 
lauerberg, Mitte, Weissensee, Friedrichshain, Lichtenberg, Treptow, 
Köpenick) will be occupied by the forces of the U.S.S.R. 


North-Western part of “Greater Berlin” (districts of Reinickendorf, 
Wedding, Tiergarten, Charlottenburg, Spandau, Wilmersdorf) will be 
occupied by the forces of [the United Kingdom] .+ 


Southern part of “Greater Berlin” (districts of Zehlendorf, Steglitz, 
Schöneberg, Kreuzberg, Tempelhof, Neukölln) will be occupied by the 
forces of [the United States of America] .* 


The boundaries of districts within ‘‘Greater Berlin’’, referred to in the 
foregoing descriptions, are those which existed after the coming into effect 
of the deeree published on 27th March, 1988 (Amtsblatt der Reichshaupt- 
stadt Berlin No. 13 of 27th March, 1988, page 215). 


3. The occupying forces in each of the three zones into which Germany 
is divided will be under a Commander-in-Chief designated by the Govern- 
ment of the country whose forces occupy that zone. 

4, Each of the three Powers may, at its discretion, include among the 
forces assigned to occupation duties under the command of its Commander- 


* Not printed here. 

3 Inserted by agreement of Nov. 14, 1944, 227 U.N. Treaty Series 286; amended by 
agreement of July 26, 1945, to provide for French occupation zone. Ibid. 297. 

4 Inserted by agreement of Nov. 14, 1944, 227 U.N. Treaty Series 286; amended by 
agreement of July 26, 1945, to provide for French oceupation zone. 
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in-Chief, auxiliary contingents from the forces of any other Allied Power 
which has participated in military operations against Germany. 

5. An Inter-Allied Governing Authority (Komendatura) consisting of 
three Commandants, appointed by their respective Commanders-in-Chief, 
will be established to direct jointly the administration of the ‘‘ Greater 
Berlin’’ Area. 

6. This Protocol has been drawn up in triplicate in the English and 
Russian languages. Both texts are authentic. The Protocol will come 
into force on the signature by Germany of the Instrument of Unconditional 
Surrender. 


The above text of the Protocol between the Governments of the United 
States of America, the United Kingdom and the Union of Soviet Socialist 
Republics, on the zones of occupation in Germany and the administration 
of ‘‘Greater Berlin’’ has been prepared and unanimously adopted by the 
European Advisory Commission at a meeting held on 12th September, 
1944, with the exception of the allocation of the North-Western and South- 
Western zones of occupation in Germany and the North-Western and 
Southern parts of ‘‘Greater Berlin’’, which requires further consideration 
and joint agreement by the Governments of the U.S.A., U.K. and 
U.S.S.B.5 


Representative of the Representative of the Representative of the 


Government of the Government of the Government of the 
U.S.A. on the U.K. on the U.S.S.R. on the 
European Advisory European Advisory European Advisory 
Commission: Commission: Commission : 


[signed] J. G. Winant [signed] W. STRANG [signed] F. T. Gousev 


à See agreements of Nov. 14, 1944, and July 26, 1945, 227 U.N. Treaty Series 286, 
297, allocating to the United Kingdom and the United States respectively the North- 
western and Southwestern occupation zones of Germany and the Northwestern and 
Southern parts of ‘‘Greater Berlin,’’ and allocating to France a Western zone of 
Germany and a zone in ‘‘Greater Berlin.’’ 


UNITED STATES OF AMERICA—RUMANIAN 
PEOPLE’S REPUBLIC 


AGREEMENT RELATING TO FINANCIAL QUESTIONS BETWEEN 
THE Two COUNTRIES 


Signed at Washington, March 30, 1960; in force same day} 


The Government of the United States of America and the Government 
of the Rumanian People’s Republic having reached an understanding on 
the financial matters specified herein have agreed as follows: 


ARTICLE I 


(1) The Government of the United States of America and the Govern- 
ment of the Rumanian People’s Republic agree that the lump sum of 
$24,526,370, as specified in Article ITI, will constitute full and final settle- 
ment and discharge of the claims described below: 


(a) Claims for the restoration of, or payment of compensation for, 
property, rights and interests of nationals of the United States 
of America, as specified in Articles 24 and 25 of the Treaty of 
Peace with Rumania which entered into force on September 
15, 1947.2 

(b) Claims for the nationalization, compulsory liquidation, or other 
taking, prior to the date of this Agreement of property, rights 
and interests of nationals of the United States of America in 
Rumania; and 

(e) Claims predicated upon obligations expressed in currency of the 
United States of America arising out of contractual or other rights 
acquired by nationals of the United States of America prior to 
September 1, 1939, and which became payable prior to September 
15, 1947. 


(2) The term ‘‘nationals of the United States of America” as used in 
subparagraphs (a), (b) and (e) above refers to nationals who possessed 
United States nationality, 


(a) for the purpose of subparagraph (a) on both September 12, 1944 
and September 15, 1947; 

(b) for the purpose of subparagraph (b) on the effective date of 
nationalization, compulsory liquidation, or other taking; 

(e) for the purpose of subparagraph (c) on September 1, 1939. 


1 Department of State Press Release No. 159, March 30, 1960. 
261 Stat. (2) 1757; T.LA.S., No. 1649; 42 A.J.I.L. Supp. 252 at 259-262 (1948). 
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ÅRTICLE II 


The claims of nationals of the United States of America to which refer- 
ence is made in paragraph (1) of Article I are those with respect to 
property, rights and interests covered by subparagraphs (a) and (b) of 
that paragraph and with respect to obligations covered by subparagraph 
(c) of the same paragraph which were: 


(a) directly owned by individuals who were nationals of the United 
States of America (for this purpose ownership through a partner- 
ship or an unincorporated association being considered direct owner- 
ship) ; 
directly owned by a corporation or other legal entity organized 
under the laws of the United States of America or a constituent 
state or other political entity thereof, if more than fifty per centum 
of the outstanding capital stock or other beneficial interest in such 
legal entity was owned directly or indirectly by natural persons who 
were nationals of the United States of America; or 
(c) indirectly owned by individuals or corporations within subpara- 
graphs (a) or (b) of this Article through interests, totalling twenty- 
five per centum or more in a Rumanian legal entity. 


th 


Wet 


ÅRTICLE II 


The sum of $24,526,370 referred to in Article I of this Agreement shall 
be made up as follows: 


(a) The proceeds resulting from the liquidation of assets in the United 
States of America which were subject to wartime blocking controls 
and which belonged to the Rumanian Government and its nationals, 
otber than natural persons, amounting in value to $22,026,370. 

(b) A sum of $2,500,000 which shall be paid by the Government of the 
Rumanian People’s Republie to the Government of the United States 
of America in five installments, each of which shall be in the amount 
of $500,000. The first installment shall be paid on July 1, 1960. 
The four remaining installments shall be paid on July 1, 1961, 
July 1, 1962, July 1, 1963, and July 1, 1964, respectively. 


ÅRTICLE IV 


As from the date of this Agreement, the Government of the United 
States of America will not pursue or present to the Government of the 
Rumanian People’s Republic claims falling within the categories set forth 
in paragraph 1 of Article I of this Agreement, without regard to whether 
the claimants qualify under paragraph 2 of Article I and Article II of this 
Agreement, or claims predicated upon obligations expressed in other than 
currency of the United States of America arising out of contractual or 
other rights acquired and payable prior to the date of this Agreement. 


ARTICLE V 


The distribution of the lump sum referred to in paragraph 1 of Article 
I of this Agreement falls within the exclusive competence of the Govern- 


744 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


ment of the United States of America in accordance with its legislation, 
without any responsibility arising for the Government of the Rumanian 
People’s Republic therefrom. 


ARTICLE VI 


The Government of the United States of America will release within: 
30 days of the date of this Agreement its blocking controls over all Ru- 
manian property in the United States of America. 


ArtIcLe VII 


The present Agreement shall come into force upon the date of signature. 


Done at Washington on March 30, 1960, in duplicate, in the English and 
Rumanian languages, both texts being equally authentic. 


For the Government of the United States of America 


/s/ 


For D. KOHLER 


For the Government of the Rumanian People’s Republic 


/s/ 


Rapu MANESCU 


EXCHANGE Oor Notes 


Delegation of the Washington 
United States of America March 30, 1960 
Excellency : 


I have the honor to refer to the provisions of paragraph (a) of Article 
II of the Agreement signed on this date. In connection with the diseus- 
sions that have taken place concerning this Article, I wish to Inform you 
that the Government of the United States of America will inform the 
Government of the Rumanian People’s Republie of the final figure repre- 
senting the value of the proceeds resulting from the liquidation of assets. 
in the United States of America which were subject to wartime blocking 
controls and which belonged to the Rumanian Government and its nationals, 
other than natural persons, when this is determined by the appropriate 
United States agencies. It is understood that any possible differences. 
between the figure set out in paragraph (a) of Article III and the final 
figure furnished by the United States Government will not give rise to or 
affect any rights or obligations between the two Governments. 

I shall appreciate receiving Your Excellency’s confirmation of the above 
understanding. 

Accept, Excellency, the assurances of my highest consideration. 

For D. KOHLER 


er 
His Excellency Chairman 


Radu Manescu, 
Chairman, Delegation of the Rumanian People’s Republic. 
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Delegation of the Washington 
Rumanian People’s Republic March 30, 1960 
Excellency : 


I have the honor to acknowledge receipt of your letter of this date which 
reads as follows: 


‘‘T have the honor to refer to the provisions of paragraph (a) of Article 
III of the Agreement signed on this date. In connection with the dis- 
cussions that have taken place concerning this Article, I wish to inform 
you that the Government of the United States of America will inform 
the Government of the Rumanian People’s Republie of the final figure 
representing the value of the proceeds resulting from the liquidation of 
assets in the United States of America which were subject to wartime 
blocking controls and which belonged to the Rumanian Government and 
its nationals, other than natural persons, when this is determined by the 
appropriate United States agencies. It is understood that any possible 
difference between the figure set out in paragraph (a) of Article ILI 
and the final figure furnished by the United States Government will not 
give rise to or affect any rights or obligations between the two Govern- 
ments. 

“I shall appreciate receiving Your Excellency’s confirmation of the 
above understanding. 

‘Accept, Excellency, the assurances of my highest consideration’’ 


1 have the honor to confirm that I fully agree with the understanding 
expressed above. 
Accept, Excellency, the assurances of my highest consideration. 


/s/ 
Rapu Manescv 
Chairman 
His Excellency 
Foy D. Kohler 
Chairman, Delegation of the United States of Ameriea. 
Delegation of the Washington 
Rumanian People’s Republie March 30, 1960 


Excellency : 

E have the honor to refer to the recent discussions between representa- 
tives of the Government of the Rumanian People’s Republie and the Gov- 
ernment of the United States of America regarding the restriction con- 
tained in the regulation of the Government of the United States of 
America known as Treasury Department Circular 655 concerning the 
transfer of money from United States public funds to payees in Rumania. 

In this connection I wish to inform you that: 


(a) The Government of the Rumanian People’s Republic places no 
obstacles or limitations preventing recipients of allowances, social 
security payments, military pension or other payments by the 
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United States authorities, from holding checks for such pay- 
ments In accordance with existing regulations of the Rumanian 
People’s Republic and from converting them at the most favorable 
prevailing rate for remittance to private persons, at present 6 
lei to the dollar plus 6 lei representing an exchange premium 
of 100%. 

(b) The Government of the Rumanian People’s Republie places no 
obstacles in the way of beneficiaries in Rumania who may have 
various claims against United States remitting agencies (such 
as the Social Security Administration, the Veterans Administra- 
tion, and any other agencies concerned) furnishing such agencies 
such information and documentation as may be required by 
United States law in connection with these claims and com- 
municating directly or indirectly with respect to these matters 
with the American authorities concerned. 


In accordance with the understanding we have reached, I will appreci- 
ate receiving your confirmation that the Government of the United States 
of America, taking into account the above assurances, agrees to remove 
the restrictions contained in Treasury Department Circular 655. 

Accept, Excellency, the assurances of my highest consideration 


Rapu MANESCU 
Chairman 
His Excellency 
Foy D. Kohler 
Chairman, Delegation of the United States of America. 


Delegation of the Washington 
United States of America March 30, 1960 
Exeellency : 


I have the honor to acknowledge receipt of your letter of this date 
which reads as follows: 


“I have the honor to refer to the recent discussions between repre- 
sentatives of the Government of the Rumanian People’s Republie and 
the Government of the United States of America regarding the restric- 
tion contained in the regulation of the Government of the United States 
of America known as Treasury Department Circular 655 concerning the 
transfer of money from United States public funds to payees in Rumania. 

‘*In this connection I wish to inform you that: 


(a) The Government of the Rumanian People’s Republic places 
no obstacles or limitations preventing recipients of allow- 
ances, social security payments, military pension and other 
payments by the United States authorities, from holding 
checks for such payments in accordance with existing regula- 
tions of the Rumanian People’s Republic and from convert- 
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ing them at the most favorable prevailing rate for remittances 
to private persons, at present 6 lei to the dollar plus 6 lei 
representing an exchange premium of 100%. 

(b) The Government of the Rumanian People’s Republie places 
no obstacles in the way of beneficiaries in Rumania who may 
have various claims against United States remitting agencies 
(such as the Social Security Administration, the Veterans 
Administration, and any other agencies concerned) furnish- 
ing such agencies such information and documentation as 
may be required by United States law in connection with 
these claims and communicating directly or indirectly with 
respect to these matters with the American authorities con- 
cerned. 


‘‘In accordance with the understanding we have reached, I will ap- 
preciate receiving your confirmation that the Government of the United 
States of America, taking into account the above assurances, agrees 
to remove the restrictions contained in Treasury Department Circular 
655. 


‘Accept, Excellency, the assurances of my highest consideration.’’ 


I hereby confirm that, in view of the assurances contained in your letter, 
the Government of the United States of America will amend Circular No. 
655 issued by the Secretary of the Treasury of the United States of 
America, so as to remove the restriction on the transfer of money from 
United States public funds to payees in Rumania. 

Accept, Excellency, the assurances of my highest consideration. 


/s/ For D. KOHLER 
Chairman 
His Excellency 
Radu Maneseu, 
Chairman, Delegation of the Rumanian People’s Republic. 


Delegation of the Washington 
United States of America March 30, 1960 
Excellency : 


I have the honor to refer to the Agreement signed today between the 
Governments of the United States of America and the Rumanian People’s 
Republic relating to financial questions between our countries. 

The Government of the United States of America has taken note of 
your proposal to include within this Agreement the dollar bond obligations 
issued or guaranteed by the Rumanian State, owned by American nationals 
and payable in the United States of America. 

The Government of the United States of America has not been in a 
position to agree to your proposal, inter alia, since it follows the practice 
of leaving such matters for negotiation between the debtor government 
and the bondholders or their representatives. 
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It is my understanding that the Government of the Rumanian People’s 
Republic, by putting forward the proposal mentioned above, has taken 
note of the outstanding Rumanian dollar bond obligations, and it expresses 
its intention to settle these obligations with the bondholders or their 
representatives. 

At the same time, I wish to confirm that the Government of the United 
States of America considers the question of the dollar bond obligations 
to be separate and distinct from and without effect on the other matters 
within the scope of the Agreement signed today. 

I shall appreciate receiving your Excellency’s confirmation of the above 
understanding. 

Aceept, Excellency, the assurances of my highest consideration. 


/s/ Foy D. KOHLER 
Chairman 
His Excellency 
Radu Manescu, 
Chairman, Delegation of the Rumanian People’s Republic. 


Delegation of the Washington 
Rumanian People’s Republic March 30, 1960 
Excellency : 


I have the honor to acknowledge receipt of your letter of this date 
which reads as follows: 


“I have the honor to refer to the Agreement signed today between 
the Governments of the United States of America and the Rumanian 
People’s Republic relating to financial questions between our countries. 

‘The Government of the United States of America has taken note 
of your proposal to inelude within this Agreement the dollar bond 
obligations issued or guaranteed by the Rumanian State, owned by 
American nationals and payable in the United States of America. 

‘The Government of the United States of America has not been in 
a position to agree to your proposal, inter alia, since it follows the prac- 
tice of leaving such matters for negotiation between the debtor govern- 
ment and the bondholders or their representatives. 

“It is my understanding that the Government of the Rumanian 
People’s Republic, by putting forward the proposal mentioned above, 
has taken note of the outstanding Rumanian dollar bond obligations, 
and it expresses its intention to settle these obligations with the bond- 
holders or their representatives. 

‘‘At the same time, I wish to confirm that the Government of the 
United States of America considers the question of the dollar bond obli- 
gations to be separate and distinct from and without effect on the other 
matters within the scope of the Agreement signed today. 

“I shall appreciate receiving your Excellency’s confirmation of the 
above understanding. 

‘ Accept, Excellency, the assurances of my highest consideration.’ 


1960] OFFICIAL DOCUMENTS 719 


I have the honor to confirm that I fully agree with the understanding 
expressed above. 

Accept, Excellency, the assurances of my highest consideration. 

/s/ 
Rapu MAanrscu 
Chairman 

His Excellency 

Foy D. Kohler, 

Chairman, Delegation of the United States of America. 
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THE SECOND GENEVA CONFERENCE ON THE LAW OF 
THE SEA: THE FIGHT FOR FREEDOM OF THE SEAS * 


By Arruur H. DEAN 


Chairman of the United States Delegation 


The opening of the Northwest Passage between the Atlantic and the 
Pacifice Oceans under the Arctic ice by the atomic submarines U.S.S. 
Seadragon and U.S.S. Nautilus heralds the conquest of hitherto im- 
penetrable undersea depths. Yet this event is only one of many triumphs 
along a new frontier of oceanographic exploration and development which 
is uncovering untapped sources of immeasurable wealth and benefits for 
all peoples. But even as we confidently prepare to harness these vast 
natural resources of the oceans, we must seek to achieve equitable agree- 


* The author wishes to express his grateful appreciation for the untiring efforts and 
able assistance rendered to him as Chairman of the United States Delegation by Mr. 
Arthur L, Richards (Special Assistant to the Under Secretary of State), Vice Chair- 
man of the Delegation; Mr. Edward Tylor Miller (Attorney), Vice Chairman of the 
Delegation; Vice Admiral Oswald S. Colelough (Department of Defense and Acting 
President, The George Washington University), Mr. William C. Herrington (Special As- 
sistant to the Under Secretary of State), Mr. Arnie J. Suomela (Commissioner, Fish 
and Wild Life Service, Department of Interior), Mr. David W. Wainhouse (Minister- 
Counselor, American Ambassador, Vienna), and Mr. Raymund T. Yingling (Assistant 
Legal Adviser, Department of State), all of whom were alternate representatives; Mr. 
Virgil L. Moore (American Embassy, Geneva), Secretary of Delegation; Mr. Ernest 
L. Kerley (Office of the Legal Adviser, Department of State), Technical Secretary; Mr. 
Ralph N. Clough (First Secretary, American Embassy, London), Liaison Officer for the 
Far East; Mr. Nat B. King (American Consul General, Dacca, Pakistan), Liaison Officer 
for the Middle East; Mr. Peter Roberts (American Consul, Seville, Spain), Liaison 
Officer for Western Europe; Mr. William Witman, IT (First Secretary, American 
Embassy, Paris), Liaison Officer for Africa; Mr. Norman Armour, Jr. (United States 
Mission to the United Nations, New York), Liaison Officer for Latin America; Mr. 
Frank Boas (Attorney); Mr. Wilbert M. Chapman (Resources Committee, San Diego, 
Calif.); Mr. George J. Feldman (Attorney); Capt, Leonard Hardy (U.S. Navy); Capt. 
Wilfred A. Hearn (U.S. Navy); Lt. Comdr. Harold Hoag (U.S. Navy); Mr. Harold E. 
Lokken (Fishing Vessel Owners Association); Mr. John Lyman (National Science 
Foundation); Mr. William R. Neblett (National Shrimp Congress); Mr. Charles H. 
Owsley (Deputy U.S. Representative to the European Office of the United Nations, 
Geneva); Mr. G. Etzel Pearcy (Department of State); Mr. Harry Shooshan (Depart- 
ment of the Interior); Mr. George H. Steele (Fishery Products Division, National 
Canners Association); Mr. Fred E. Taylor (Department of State); Mr. William Terry 
(Fish and Wild Life Service, Department of the Interior); Mr. Edward E. Wright (De- 
partment of State); and Miss Gertrude Horner, personal secretary to the Chairman. 
The writer also wishes to express his indebtedness to his associate, Robin T. Tait, for aid 
and assistance in connection with this article. The views here expressed are entirely 
personal and not official. 

t That earlier attempts to open the Northwest Passage contributed to man’s con- 
quest of the Arctic is indicated by the reliance placed upon the logbook of the early 19th- 
century British navigator, Sir William Parry, whose soundings made possible the 
Seadragon’s passage through some of the more treacherous straits, according to her 
captain. N. Y. Times, Sept. 15, 1960, p. 9. 
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ments on international laws of the sea by which nations will abide. Only 
thus can the freedom of the seas and the right to harvest its resources 
be ensured without the risk of anarchy and wasteful depletion; only thus 
can nations avoid increased risk of strife and, possibly, war over con- 
flicting claims to the bounty of the seas. 

It is, therefore, quite timely that two world-wide conferences have been 
assembled recently under the auspices of the United Nations to consider 
and adopt multilateral conventions on the law of the sea. After long and 
patient study and searching negotiations which received scant public 
notice, the first Conference on the Law of the Sea held in 1958 achieved 
a large measure of success in reaching agreements which were embodied 
m such conventions. 

The second Conference on the Law of the Sea was held in Geneva, 
Switzerland, from March 17 to April 27, 1960, with eighty-seven nations 
participating. It was called by a resolution of the United Nations General 
Assembly of December 10, 1958, to take up several problems which had not 
been solved at the first Conference in 1958: ‘‘the breadth of the territorial 
sea and fishery limits.’’? Thus, the problems which were of primary con- 
cern at this second Conference involved (a) the breadth of the territorial 
sea bordering each coastal state, and (b) the establishment of fishing zones 
by coastal states in the high seas contiguous to, but beyond, the outer limit 
of the territorial seas of coastal states. The reciprocal rights of each 
coastal and fishing or maritime state in such inner and outer zones involved 
questions of national security, such as the innocent passage of warships, as 
well as of maritime and aerial commerce, and fisheries rights and conserva- 
tion. 

The title of the Conference on the Law of the Sea has given rise to some 
confusion because the Conference was concerned only with the public inter- 
national law of nations as it regulates the use of the sea, and not with 
commercial maritime or admiralty law. Thus, the Conference dealt with 
the international legal rights and duties of the various countries and their 
nationals, including the right to navigate in the airspace over the sea and 
beneath its surface, and the right to take the animal, mineral or plant 
resources to be found within such borders of the sea. 

Members of the American Delegation traveled during the six months 
previous to the Conference to the Far East, to Southeast Asia, to Latin 
America and to the countries of Europe in an effort to confer and to reach 
agreement beforehand on keeping the areas of the high seas as extensive 
as possible and, hence, the territorial sea as narrow as possible. Before 
and during the Conference we worked closely with the representatives of the 
United Kingdom, Canada, France, Belgium, The Netherlands, West Ger- 
many, Spain, Portugal, Italy, Greece, Turkey, Norway, Sweden, Denmark 
and Ireland and with many nations in the Far East, the Middle East, 
Latin America and Africa. 

2U.N. Doe. No. A/RES/1307(XIII) (1958); 1958 U.N. Yearbook 381-383, The 
states in attendance at the second Conference were the same as at the first Conference, 


except for the absence of Afghanistan and the additional presence of Cameroons and 
Guinea. ‘Yemen appeared but did not vote at the first Conference. 
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THE NECESSITY FOR AN INTERNATIONAL LAW OF THE SEA 


The necessity of working out careful agreements with such widely 
scattered nations with different security, economie or fishing interests is 
also clearly illustrated by the undersea circumnavigation of the globe by 
our nuclear-powered submarine Triton. On March 31 of this year, the 
Triton passed submerged through the Surigao Strait, south of Luzon in the 
Philippines, across the Mindanao Sea; then through the Macassar Strait 
and South of Java into the Indian Ocean.® Thus, the Triton passed sub- 
merged through waters within the Indonesian and Philippine archipelagos, 
which are claimed unilaterally by each of those nations as ‘‘internal 
waters,” although they include vast high sea areas.t Under international 
law, foreign vessels may not pass through internal waters as of right, even 
if their passage is innocent.® It is for this reason that we do not recognize 
the validity of this extensive and unilateral archipelago theory. 

The traditional concept of the territorial sea, which is a marginal belt 
of the ocean measured seaward from a ‘‘baseline’’ along the coast cutting 
across the mouths of rivers, harbors and smaller bays, must be distinguished 
from the concept of ‘‘internal waters,’’ which he inland from this coastal 
baseline. However, internal waters have come to inelude not only rivers 
and harbors but also certain historic bays, such as Chesapeake Bay, the 
Sea of Azov, and certain Norwegian fjords.* Recently Panama has sought 
unilaterally to confer the status of an historic bay on the Gulf of Panama.’ 

Under current concepts of international law, waters in a 3-mile wide mar- 
ginal belt of the ocean along the coasts of a state may be validly claimed as 
territorial seas (as distinct from fishing zones) under the exelusive sov- 
ereignty and control of the coastal state, subject only to the right of ‘‘inno- 
cent passage’’ for ships of other nations, which must observe the coastal 
state’s regulations on navigation, pilotage and anchorage, et cetera. For 


8See map, N. Y. Times, May 11, 1960, p. 1. 

4In a note of Dec. 12, 1955, from the Philippine Ministry of Foreign Affairs to 
the United Nations Secretariat, it was stated that ‘f, .. all waters around, between 
and connecting the different islands belonging to the Philippine Archipelago irrespec- 
tive of their widths or dimensions, are necessary appurtenances of its land territory, 
forming an integral part of the national or inland waters, subject to the exclusive 
sovereignty of the Philippines.’’?’ Laws and Regulations on the Regime of the Ter- 
ritorial Sea, U.N. Doc. No. ST/LEG/SER.B/6, at 39 (1956). 

By Act No. 4, published Feb. 18, 1960, Indonesia claimed as ‘‘internal waters’’ all 
those areas of the sea within straight base lines ‘‘connecting the outermost points on 
the low water mark of the outermost islands or part of such islands comprising 
Indonesian territory.’’ Addendum to Supp. to Laws and Regulations on the Regime 
of the Territorial Sea, U.N. Doe. No. A/CONF.19/5/Add.1, at 3—4 (1960). 

51 Oppenheim, International Law 461 (8th ed., Lauterpacht, 1955) (hereinafter cited 
as 1 Oppenheim). 

6 See ibid. at 506; U.N. Conference on the Law of the Sea, 1 Official Records, Prepara- 
tory Documents at 3-9 (U.N. Doe. No. A/CONF.13/37 (1958), hereinafter cited as 
Official Records with appropriate volume and document numbers). 

7 See note 53 below. 

81 Oppenheim 493-494; 1 Hyde, International Law 515-519 (2nd rev. ed., 1945, 
hereinafter cited as Hyde). 
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instance.gubmarines are required to navigate on the surface and show their 
flag when passing through the territorial sea of another state.® 

Furthermore, although aircraft have the right to fly over the high seas, 
they cannot overfly the territorial sea of another nation without obtaining 
prior permission, any more than they can overfly another nation’s land 
territory in the normal atmosphere and flight space in the absence of special 
treaty or agreement.1° International conventions such as the Chicago Civil 
Aviation Convention of 1944, in conjunction with specifie bilateral agree- 
ments, have made it possible for commercial scheduled airlines to establish 
air services and obtain freedom of passage over the land and territorial 
seas of signatory states, for which reason the U.S.S.R. has not signed such 
agreements. The Soviet denial of freedom of flight to either commercial 
or private civil aircraft by treaty or otherwise is emphasized by Soviet 
attempts to deny freedom of flight even over the high seas by repeated 
aggressive attacks upon foreign aircraft.” 

Thus, any proposal to extend the width of territorial seas to 12 miles 
along any coast in any area of the world, decreasing pro tanto the extent 
of the high seas common to all, raises problems of aerial overflight and 
movement of fishing vessels and merchant ships, surface warships and 
submarines through or over or under the territorial sea of each coastal state. 
The United States is seriously concerned that general freedom of com- 
merce, the fishing livelihood of many states and the security of the free 
world may be threatened thereby." 


9 See note 76 below. 10 See 1 Oppenheim 487, 519, 525-529. 

11 The Convention on International Civil Aviation, 61(2) Stat. 1180, T.I.A.S., No. 
1591 (open for signature in Chieago, Dec. 7, 1944, in foree April 4, 1947), had been 
ratified by 72 states as of January, 1958. U.N. Doe. No. A/CONF.13/31 (1958). 
Art. 2 thereof provides that national sovereignty over ‘‘air space’’ applies to ‘‘the 
land areas and territorial waters adjacent thereto.’’?’ The provision in Art. 6 that 
‘(No scheduled international air service may be operated’? exeept with ‘‘special per- 
mission or other authorization of . . .’’ the subjacent state, is overcome to a large extent 
by other agreements signed with various states at Chicago in 1944. The United States 
adheres to the International Air Services Transit Agreement by which each state 
grants airlines of other signatory states the privileges (a) ‘‘to fly across its territory 
without landing’? and (b) ‘‘to land for non-traffie purposes.’’ Dee. 7, 1944, 59 Stat. 
1693, Exec. Agreement Series, No. 487. These ‘‘Two Freedoms’’ are supplemented by 
bilateral agreements, such as those between the United States and the United Kingdom, 
which provide for receiving and discharging passengers, mail and cargo. See the U.S.- 
U.K. Agreement of Feb. 11, 1946, 60 (2) Stat. 1499, T.LA.S., No. 1507, and amend- 
ments thereto, relating to specific scheduled routes. The United States had been the 
foremost sponsor of the ‘‘Five Freedoms’? Agreement signed at Chicago in 1944, but 
was unable to obtain sufficient support for the principle of unqualified freedom of inter- 
national navigation contained therein, and therefore withdrew from that Agreement in 
accordance with its terms. 1 Oppenheim 527-528; Briggs, The Law of Nations 323 
(2d ed., 1952, hereinafter cited as Briggs). 

12 The Soviet Union has attacked United States aircraft flying over the high seas, 
including the Pacific Ocean, the Baltic Sea, the Sea of Japan, and the Bering Sea, 
on at least a dozen different occasions since 1950. N.Y. Times, July 17, 1960, § 4, p. 
E 5; see note 165 below. 

18 See statement of the writer in Hearings on Conventions on the Law of the Sea 
Before the United States Senate Committee on Foreign Relations, 86th Cong., 2d Sess., 
7-8 (1960). 
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There are the problems of contiguous fishing zones, fisheries conservation, 
and claims of certain coastal states for preferential fishing rights on the 
high seas even beyond 12 miles. Iceland and some Latin American states, 
for instance, claim to be dependent upon their coastal fishing and the 
natural cycle of wildlife in the sea and along their coasts for both their 
livelihood and their food.* Problems are bound to arise, since many 
peoples are dependent upon fishing in far distant waters in the high seas, 
often near foreign shores.'5 

In addition, the maritime states are seriously concerned that any exten- 
sions of the territorial sea and regulation therein by coastal states could 
easily make surface sea voyages or commercial aircraft flights much more 
lengthy and costly, and, in many cases, commercially unfeasible or un- 
profitable.7® The effect upon commercial aircraft flights could be even 


14 The Icelandic people have always been dependent upon coastal fisheries for their 
survival, and fishing limits beyond three miles have been claimed at various times over 
past centuries. See notes 27 and 29 below. Most of Iceland’s necessities of life have 
to be imported and paid for by Iceland’s exports, 97% of which are fishery products. 
Iceland believes that it is faced with ruin as a result of overfishing, against which 
conservation conventions of 1937 and 1946 have been ineffective. See statement (in 
summary form, hereinafter indicated by the U.N. document symbol ‘‘SR.’’) of the 
representative of Iceland at the second Conference. U.N. Doc. No. A/CONF.19/C.1/ 
SR.11, at 4-10 (1960). It is hoped that the long dispute between Iceland and the 
United Kingdom may be ended by constructive steps through negotiations recognizing 
the needs of both parties. 

It has been stated that the social and economic conditions of Peru are closely de- 
pendent upon the prevalence of myriads of fish which thrive in the adjacent Peruvian 
(or Humboldt) Current, which moves up the West Coast of South America, and upon 
the sea birds which live upon these fish. Not only are many of Peru’s people largely 
dependent upon fish for food and for their livelihood, but also the agriculture of Peru 
is dependent upon the guano deposits of millions of sea birds, including cormorants, 
pelicans, terns and gulls, which give Peru most of its supply of fertilizer. For ex- 
ample, in 1956 some 330,000 tons of this guano, which is now protected by law, were 
harvested. When this current occasionally changes its course out to sea or slackens, 
it is said an effect known as El Nino oceurs, the fish disappear or move with the 
current out to sea, multitudes of the birds die of starvation, and the guano harvest 
is insufficient. It has been estimated that the bird population may be eut from a 
norm of 30 million to 5 or 8 million. See statements of representatives of Peru at 
the second Conference, U.N. Does. Nos. A/CONF.19/C.1/SR.7, at 5 (1960) and 
A/CONF.19/SR.11, at 7-10 (1960); Cowen, Frontiers of the Sea 164-166 (1960); 
Reiff, The United States and the Treaty Law of the Sea 51, 52, 307-309 (1959); 17 
Encyclopaedia Britannica 631 (14th ed., 1938). It is this dependence upon the natural 
cycle of the sea which has given rise to the ‘‘bioma’’ theory and claims of fishing 
jurisdiction out to 200 miles, the maximum distance from shore of the Peru Current, 
which at other times extends less than 100 miles. Sayan, The Position of Peru 10-13 
(1958); Sørensen, Law of the Sea 219 (International Conciliation, Carnegie Endow- 
ment for International Peace, 1958); ef. Reiff, above, at 307. The Peruvian Decree 
No. 781 of Aug. 1, 1947, specifically asserted this guano-fishery interdependence as 
justification for the 200-mile claim. U.N. Legislative Series, Laws and Regulations 
on the Regime of the High Seas, U.N. Doc. No. ST/LEG/SER.B/1, at 16 (1951). 

15 See statements at the Conference by representatives of the United Kingdom and 
Japan. U.N. Does. Nos. A/CONF.19/C.1/SR. 6, at 5-9 (1960) and A/CONF.19/ 
C.1/SR.9, at 5-7 (1960). 

16 See statements in the Committee of the Whole at the second Conference by repre- 
sentatives of Norway, U.N. Doc. No. A/CONF.19/C.1/SR.11, at 17 (1960); Greece, U.N. 
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more serious than upon sea voyages since, in the absence of treaty, aircraft 
do not even have a right of innocent passage in overflying territorial seas 
or international straits, unless a high seas corridor remains," 

In many international straits, depending upon their width, the extension 
of territorial seas from each shore would obliterate many formerly existing 
high seas corridors. Many important international straits are less than 
12 miles wide at their narrowest points: the Strait of Gibraltar narrows 
to a width of about 714 miles; the Strait of Bab-el-Mandeb at the mouth 
of the Red Sea measures about 914 miles; the Malacea Strait, connecting 
the Indian Ocean with Singapore Strait and the South China Sea is 20 to 
25 miles wide or wider for hundreds of miles, but narrows to a width of 
734 miles at its eastern end, where it joins with the Singapore Strait, which 
is less than 3 miles wide as it passes Singapore Island.7* 

As every island has its own surrounding territorial sea, extensions of the 
territorial sea limit to 12 miles all over the world would enclose a large `. 
number of existing high seas areas as well as restrict the use of a number] 
of international straits. Furthermore, the territorial seas of neutral na- 
tions, if extended to 12 miles, could offer a safe haven from which enemy 
submarines might operate submerged and undetected by the coastal state, 
although in violation of international law. 

Thus, aircraft and naval movements with or without air cover would be 
seriously restricted, if not made impossible. If straight baselines between 
islands and headlands of indented coastlines were to be used, the enclosed 
sea areas could be greater in geometric proportion as the absolute width 
of the territorial sea increased in arithmetic proportion? Such effects 
would occur in the West Indies and in areas such as the Aegean Sea and 
the Eastern Mediterranean which would make those parts of the oceans 
a series of unconnected high seas lakes. 


Mare LIBERUM AND MARE LAUSUM 


By common consent, in the past several centuries the high seas have been 
regarded as open and free to all peoples. The 3-mile territorial sea 
limit of coastal states has been generally recognized with a few exceptions, 


Doe. No. A/CONF.19/0.1/SR.6, at 17 (1960); and Switzerland, which considered itself 
a ‘fuser of the seas,’’ U.N. Doc. No. A/CONF.19/C.1/SR.23, at 2-3 (1960). 

17 The delegate of Ethiopia made an imaginative suggestion that the territorial seas 
in international straits should be so delimited that ‘‘high seas channels... broad 
enough to permit free navigation’’ remained. U.N. Doc. No. A/CONF.19/C.1/SR.18, 
at 5 (1950). 

18 Kennedy, A Brief Geographical and Hydrographieal Study of Straits which Con- 
stitute Routes for International Traffic, U.N. Doe. No. A/CONF.13/6 and Add.1 (1957). 

19 See statement of the writer in introducing the U.S.-Canadian compromise proposal 
in the Committee of the Whole. U.N. Doc. No. A/CONF.19/C.1/S8R.21 (1960). 

20 The representative of Greece pointed out in the debates in the Committee of the 
Whole that 30% of Greek territory consists of islands which give it a very long 
coastline of 14,000 miles, and that an extension of the territorial sea to 12 miles would 
enable Greece to join all its islands in strips of territorial sea and ‘‘so secure control of 
the Aegean.’’ U.N. Doe. No. A/CONF.19/C.1/SR.6, at 17 (1960). 


1960] SECOND GENEVA CONFERENCE ON LAW OF THE SEA 757 


such as the historically sanctioned one-league limit of 4 miles in Scandi- 
navian waters. From Roman times up to the Renaissance, however, one 
empire after another had claimed exclusive Jurisdiction over the vast areas 
of the high seas. The Roman emperors styled themselves ‘‘King of the 
Ocean’’; the Republic of Venice was recognized as sovereign of the 
Adriatic; Sweden and Denmark claimed sovereignty over the Baltic; and 
Portugal claimed sovereignty over the Indian Ocean and the South At- 
lantic, while Spain claimed the Pacific and the Gulf of Mexico in accordance 
with the famous demarcation line based on Papal Bulls of 1493, as modified 
by the Treaty of Tordesillas in 1494.2? Thus, Spain claimed a vast area 
of ocean as a Spanish Main into which other nations’ ships should not 
venture without permission. To a Spanish ambassador asserting this claim 
in 1580 and complaining of Sir Francis Drake’s voyage across the Pacific 
and around the world, Elizabeth I of England replied that 


the use of the sea and air is common to all; neither can any title to the 
ocean belong to any people or private man, forasmuch as neither nature 
nor regard of the public use permitteth any possession thereof.” 


After the defeat of the Armada in 1588, the Spanish claims could not be 
effectively asserted, and were disputed by England for centuries thereafter, 
and also by the United States in the nineteenth century.** 

Shortly after the accession of James I to the throne of England, the 
Elizabethan policy of freedom of the seas was temporarily reversed; in 
1604 James I claimed sovereignty over the ‘‘Kings Chambers,’’ or bays, 
along the coast for purposes of neutrality, and in 1609, sovereignty over 
‘four coasts and seas’’ in an effort to prevent the Dutch from fishing off 
the English coast.” It was to protect the Dutch fishing industry against 
this new English claim and the claims of the Danes that, in the year 1609, 
Grotius published his treatise in the nature of a brief, including a chapter 
on Mare Liberum, that the high seas are res communis, or common and 


211 Oppenheim 486-492; Briggs 281-284; 1 Hyde 451-460; see Jessup, The Law of 
Territorial Waters and Maritime Jurisdiction 9-66 (1927). 

22 Fulton, The Sovereignty of the Sea 106 (1911). The Bulls were obtained, 
immediately upon the return of Columbus, by the Spanish monarchs through 
an ex parte application, and subsequent disputes with the Portuguese over the 
equity of the line resulted in shifting it from 100 leagues west of the Cape 
Verde Islands to 370 leagues west by the 1494 treaty. Ibid. 

23 Ibid. at 107. The Papal Bulls had purported to grant monopolies of trade, relying 
upon which the Spanish Ambassador complained that Drake presumed to trade in 
‘Indian?’ seas, but Elizabeth refused to be barred from the ‘‘Indies.’’ I[bid.; see 1 
Oppenheim 584; 7 Encyclopaedia Britannica 575 (14th ed., 1938). 

24 See statement of the delegate from Spain at the second Conference that a territorial 
sea, of 6 nautical miles had been asserted by Spain for two centuries under municipal 
law. U.N. Doe. No. A/CONF.19/C.1/SR.5, at 11 (1960). During the 19th century the 
United States and England refused to recognize the Spanish 6-mile claims in Cuba or 
elsewhere. 1 Hyde 456, notes 3, 4, and 5; Jessup, The Law of Territorial Waters and 
Maritime Jurisdiction 42, 53-54 (1927). See Heinzen, ‘‘The Three-Mile Limit: Pre- 
serving the Freedom of the Seas,’’ 11 Stanford Law Rev. 597, 626-627, 630-631, note 
183 (1959). 

25 Fulton, note 22 above, at 118-122, 148, 150. 
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open to all people.*® Both the Dutch and the English objected to the claims 
of the double Kingdom of Denmark-Norway to a mare clausum over the 
northern seas and corresponding demands that all foreign vessels obtain 
licenses for navigation.” The Danes were claiming exclusive fishing zones 
off Iceland, Norway and the Farée Islands and their other dominions within 
sight of land, which came to be set at a distance of about 4 leagues or 
16 miles.78 

The disputes between the Danes, on the one hand, and the English, the 
Dutch and the French, on the other, involved not only exclusive fishing 
zones but also neutrality zones in which prizes of war could not be taken 
by warships or privateers. These disputes continued intermittently during 
the recurring wars of the seventeenth and eighteenth centuries, until the 
end of the Seven Years’ War in 1763, with the British Navy supreme upon 
the seas.?® 


261 Oppenheim 585. 

27 Fulton, note 22 above, at 108-112; Kent, ‘‘The Historical Origins of the Three- 
Mile Limit,” 48 A.J.L.U. 537, 588 (1954). In the 15th century the Danes claimed all of 
the seas between Norway and Iceland and the Orkney and Shetland Islands. Henry V 
in 1415 prohibited his subjects from fishing off Iceland, but the Tudors, Henry VII and 
Henry VIII, negotiated treaties permitting English fishing off Iceland upon payment 
of customs and obtaining licenses every seven years. Disputes arose, however, and in 
1602 Elizabeth complained that Danish claims were without ‘‘colour’’ under the ‘‘Law 
of Nations’’ by which ‘‘fishing, much less passage to ships of merchandise ... cannot 
be forbidden ordinarily’’ although ‘‘ property of sea, in some small distance from the 
coast may yield some oversight and jurisdiction.’’ Fulton, cited above, at 110-111. 

28 Kent, note 27 above, at 539-544. The early Danish practice on the coast of Norway 
had been to reserve fishing jurisdiction over the marginal sea within sight of land. A 
Danish ordinance of 1616 for fishing off the Farée Islands was so interpreted, and a 
Scottish Order in Council of 1618 forbade Seottish fishermen to fish ‘‘within sight of 
the Island of the Faerée.’’ This distance was understood in Scotland to measure 
fourteen miles and was expressed by that number of miles in the draft Treaty of Union 
(with England) of 1604, whereas in Denmark the distance was regarded as at least four 
leagues (of four nautical miles each in Danish practice as compared with 3 miles in 
English and French practice) and was so defined in the Danish ordinances of June, 1691. 
In Icelandic waters the maritime belt was first measured by a Danish decree of 1598 at 
two leagues, but varied from two to eight leagues during the ensuing century until it was 
finally fixed at four leagues in 1682, The four-league limit remained in force officially 
until 1836 when it was contracted to one league, although it had been tacitly con- 
tracted to one league in practice since 1762 at the close of the Seven Years’ War. 
Ibid. at 539-541, 552. 

29 In February, 1691, the Danes took advantage of a temporary British and Dutch 
naval defeat off Beachy Head during their long wars against Louis XIV of France by 
issuing a decree prohibiting in northern seas all unlicensed ‘‘navigation,’’ including 
both fishing and trading. However, Denmark was foreed into a position of neutrality, 
and in June, 1691, issued decrees claiming protected neutrality jurisdiction over a belt of 
sea four or five leagues from shore. Ibid. at 540-541. Thereafter, Denmark had fre- 
quent disputes with England and Holland, particularly over fishing, and with France, par- 
ticularly over prizes captured in the approaches of the Baltic, where French privateers 
were successful against English and Dutch trading ships. In 1740 and 1741 the Dutch 
complained of seizures of their fishing vessels off Greenland and Iceland within four 
leagues of shore. The Dutch would concede no greater fishing jurisdiction to the Danes 
than ‘‘the Distance of Cannon Shot from those Shores.’’ The dispute with the Dutch 
was finally ended in 1762 with Danish permission, as a matter of grace, for the Dutch 
to fish within a four-league limit and Duteh official recognition of that limit. Ibid. at 
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From about that time Danish claims were limited to a maritime belt of one 
marine league in width (albeit a league of 4 nautical miles) which was 
recognized by other countries, and Denmark gave tacit permission for 
foreign fishing up to that limit.2° Sweden was perhaps the first state to 


claim ‘‘dominion’’ over a territorial sea in the modern sense by a decree 
of 1758.54 

Thus, the earlier claims to extensive fishing and neutrality jurisdiction 
zones were limited to a maximum territorial sea claim of one marine league. 
which in the practice of most states was, and is, a distance of 8 nautical 
miles. Claims by countries such as Denmark and Spain to great areas of 
the oceans were defeated by the refusal of other nations to recognize them. 

By popular and erroneous tradition a development of the modern one- 
league territorial sea limit has been attributed to Bynkershoek’s treatise of 
1702 and to the so-called ‘‘ecannon-shot rule’’ that the territorial sea should 
be measured by the actual range of coastal cannon. It has been decisively 
shown, however, that the range of coastal cannon was generally not as great 
as one marine league when that width was adopted.** 


543. By decrees of 1747 the Danes had already sanctioned Russian fishing up to one 
league off Finmarken in northern Norway, just as a royal decree of 1745 reduced to 
one league the former four-league limit in the matter of taking prizes at sea. Ibid. at 
544; Walker, ‘‘ Territorial Waters: The Cannon Shot Rule,’’ 22 Brit. Yr. Bk. of Int. 
Law 210, 227 (1945). In negotiations in 1760 over Danish complaints about French 
privateers, France conceded Danish coastal jurisdiction over a continuous belt of sea, 
but not one of four marine leagues; the French suggested instead that the maximum 
extent of ‘‘territorial right’’ should be limited to three miles, or one league, which they 
regarded as the ‘‘possible range of cannon.’’ Aide-Memoire handed to the Danish 
Envoy, Paris, Nov. 11, 1760. Kent, note 27 above, at 548-549, note 66. 

80 Denmark adopted the one-league limit in 1745 to safeguard Danish neutrality in 
the Franco-British wars of that period. In 1758 the Swedes, allied to France in the 
Seven Years’ War, imposed a three-‘‘mil’’ limit and subsequently, in 1779, changed 
their limit to one league of four miles in conformity with that of Denmark. Jbid. at 
544, 550, These Scandinavian claims have remained in force to the present day. See 
dissenting opinion of Judge J. E. Read in the Fisheries Case, [1951] LC.J. Rep. 116 at 
191. Both Norway and Denmark still eite a royal order or decree of 1812 asserting one 
league (of four nautical miles) as their basic claim of jurisdiction over the territorial 
sea. U.N. Legislative Series, Laws and Regulations on the Regime of the Territorial 
Sea, U.N. Doc. No. ST/LEG/SER.B/6, at 8, 35 (1956), and supplement thereto, U.N. 
Doe. No. A/CONF.19/5, at 30 (1960). 

31 The Swedish decree of 1758 appears to go beyond a limited claim to neutrality 
jurisdiction, although it was directed against the taking of prizes in the Baltic during 
the Seven Years’ War, which lasted until 1763. The text states that the maritime belt 
‘must be uncontestably claimed to constitute Swedish dominion.’’ It may be noted 
that there is some dispute as to whether this Swedish decree referring to a three ‘‘mil’’ 
belt, was referring to a nautical mile or to a league in the usage of that time, since the 
nautical mile was unknown in Swedish ordinances until the twentieth century. See 
Gihl, ‘‘ The Limits of Swedish Territorial Waters,’’ 50 A.J.1.L. 120-122 (1956). 

82 It appears that no known cannon in the seventeenth or eighteenth century actually 
had a rango as great as 3 miles. In the disputes with Denmark in 1740 one Dutch diplo- 
mat remarked: ‘‘I do not believe that there is any cannon in the world that can carry 
even one league, let along four leagues.’’ Walker, note 29 above, at 227. According to 
the gunnery tables which have been examined, a heavy mortar was able to attain about 
two and one-half miles without much accuracy at the beginning of the nineteenth een- 
tury. Normal range of cannon would appear to have been about a mile and a half until 
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Furthermore, the ‘‘cannon-shot rule’’ did not result in a continuous mari- 
time belt of uniform width, but rather in an undulating line dependent 
upon the location and range of cannon actually emplaced on shore. This 
rule, as generally understood, was therefore in conflict with the concept of 
a continuous maritime belt and applied primarily to the establishment of 
protected neutral waters, such as at the entrances of harbors, where ships 
could not be taken as prizes of war.’ 

The legal principle actually expressed by Bynkershoek, who became the 
leading proponent of the freedom of the high seas, was that ‘‘the territorial 
sovereignty ends where the power of arms ends,’’ or “‘terrae potestas finitur 
ubi finitur armorum vis.’’** The extensive claims which were previously 


the middle of the nineteenth century, when rifled steel ordnance was developed. 
Mouton, The Continental Shelf (1952), and Meyer, The Extent of Jurisdiction in 
Coastal Waters (1937), discussed in Heinzen, note 24 above, at 605, note 26; see Walker 
above, at 210. 

33 The first apparent advocacy of the distance of cannon shot as applicable to the 
maximum permissible claim over the marginal sea is attributed to the Dutch in their 
1610 fishing dispute with England. The Dutch emissaries stated in opposition to the 
English claims that ‘‘by the Lawe of nacions, no prince can Challenge further inte the 
Sea than he can Comand wt? a Cannon.... For that the boundlesse and rowlinge Seas 
are as Comon to all people as the ayre weh no prince can prohibite.’’ Fulton, note 22 
above, at 156, note 1. Inasmuch as the dispute with England involved fishing zones and 
not the law of prize or neutrality, it is not clear that the Dutch intended to assert the 
game cannon shot rule as came to be applied by the French to the law of prize, which 
was literally limited to the range of actual cannon where they might be found along 
the shore, under whose protection a threatened ship could lie in safety. The French had 
accepted the portée du canon rule as law before 1700 and continued to assert it as late 
as the American Revolution. Walker, loc. cit. 215-221. Subsequent developments seem 
to indicate that both the Dutch and the French, at different times, used the distance of 
cannon shot as an argument to limit Danish claims to continuous, broad maritime zones. 
Some authorities believe that the conflict between the concept of a continuous maritime 
zone and the cannon-shot rule resulted in a compromise utilizing the concept of a con- 
tinuous zone but limiting its width. Kent, note 27 above, at 552-553. Bynkershoek 
may well have been the earliest of juristic writers to take notice of the cannon-shot rule 
and to popularize it. Walker, note 29 above, at 211. At any rate, in the late 18th 
century, several Italian writers, including Galiani in 1782, suggested adopting a 
maritime zone of uniform width and limiting it to three miles all along the coast as the 
limit beyond which no cannon could possibly reach. Ibid. at 213, 229-280; 1 Hyde 453, 
note 5. A writing of Vattel in 1758 can be interpreted to the same effect. Walker, 
above, at 226. 

In 1793 the United States adopted for purposes of neutrality a zone of three miles’ 
uniform breadth, the first adoption of the three-mile limit of which we are certain. In 
a note informing the British of this action, Thomas Jefferson, then Secretary of State, 
remarked that ‘‘the smallest distance, I believe, claimed by any nation whatever, is the 
utmost range of a cannon ball, usually stated at one sea league. ... This distance can 
admit of no opposition....’’ 1 Moore, Digest of International Law 702-703 (1906). 

34 Walker, note 29 above, at 211-212; 1 Oppenheim 490, 586. This principle was not 
original with Bynkershoek, however, for Grotius had already enunciated it a century 
earlier: ‘f. . . lordship over a portion of the sea is acquired in the same way as other 
lordships— .... by way of territory, in so far as those who navigate in that part of 
the sea nearest the land can be held in restraint from the land, no less than if they were 
found upon the land itself.’? Quoted in Brown, ‘‘The Marginal Sea,” 17 AJ.LL, 89, 
92 (1923). 
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made to exclusive national seas were curtailed eventually by the recognition 
that claims may not be asserted beyond the power of the claimant to control 
and regulate the area claimed, a principle which may become important in 
the law of space. However, the 3-mile limit remained in force long after 
the ability of coastal states to control navigation upon the seas was extended 
to a distance not only beyond 3 miles but even out of sight of land. The 
considerations which led to this continued refusal to recognize any encroach- 
ment upon the freedom of the high seas were economie and political rather 
than military.* 


In the centuries of exploration of the new world and the growth of 
maritime commerce, a great majority of the nations of the Western World 
recognized that high seas freely open to the commerce of all nations were 
in their mutual interests. The growth of international law which took 


place during the same time recognized that rule as established by the 
majority of civilized states.5 

For a number of years, the Soviets, referring to decrees of the Czars, have 
declared a 12-mile territorial sea with exclusive fishing rights off their 
coasts. Thus they have prevented foreign vessels or aircraft from ap- 
proaching their shores and, in the absence of treaty, from fishing off their 
coasts.** Nevertheless, it is in the commercial and fishing interests of all 
countries, including Soviet Russia, that the territorial seas of coastal states 
be kept as narrow as possible, and therefore that the high seas common. to 
all be kept as open and unrestricted as possible. 

Moreover, in recent years the Soviets have been sending their trawlers 


35 See statement of Loftus Becker, then Legal Adviser to the State Department, 38 
Dept. of State Bulletin 962, 966 (1958). 

36 The modern 3-mile limit sprang from ‘‘pacifie and economic roots’? aul thus in the 
nineteenth century came to supplant the ‘fold war rule’? of cannon range, which was 
always linked to the law of prize rather than to issues such as the right of passage and 
fishing. Walker, note 29 above, at 231. The portée du canon rule was applied in a 
number of declarations of neutrality, such as those of the Italian Provinees in 1778 and 
1779. Ibid. at 230. By way of contrast the first treaty specifying the 3-mile limit was 
that of 1818 between the United States and Great Britain after the War of 1812, in 
Article I of which it was provided that, except in specified limited areas, the United 
States gave up any rights or liberty to ‘‘take, dry, or cure fish, on or within three marine 
miles of any of the coasts, bays, creeks, or harbours, of his Britannic Majesty’s 
dominions in America ...’’ Oct, 20, 1818, 8 Stat. 248, Treaty Series, No. 112. This 
convention proved to be a precedent for others which followed. Fulton, note 22 above, 
at 581. 

37 In the Fisheries Case, [1951] I.C.J. Rep. 116 at 147, Judge Alvarez stated in his 
individual opinion: ‘‘The extent of ... the territorial sea, was first fixed at the range 
of the contemporary cannon, and later at 3 sea miles.’’ 

38 The Soviets cite a law on the Extension of the Maritime Customs Zone of Dee. 10, 
1909, as the basic statute on their twelve-mile territorial sea claim. (Synoptical Table) 
U.N. Doe. No, A/CONF.19/4 (1960). However, this statute refers only to ‘‘the Mari- 
time Customs Zone within the limits of which all vessels, whether Russian or foreign, 
shall be subject to inspection by the Russian authorities ... ,’’ (Supp. to Laws and 
Regulations on the Regime of the Territorial Sea, U.N. Doc. No. A/CONF.19/5, at 
33 (1960)), which appears to be no more than a traditional customs zone which has been 
long distinguished from the territorial sea, and in United States practice has been 
maintained at twelve miles since the Act of Aug. 4, 1790. 1 Stat. 156. 
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into many new fishing areas around the world and have recently sent a very 
large fishing fleet to fish off Newfoundland.*® Indeed, the Soviet Union is 
reported to be greatly expanding its foreign fishing operations by investing 
$270,000,000 in a world-wide fishing fleet which may well give the Soviets 
an annual fish catch second only to Japan. This new Soviet investment 
includes nearly a hundred ‘‘factory ships’’ costing $8,000,000 each.*° 

Such factory ships are complete mass-production operations which can 
catch, clean, fillet and can or freeze great quantities of fish without entering 
or clearing the ports of the adjacent coastal state. They are alleged to 
operate to the detriment of small native coastal fishing vessels, and many 
countries, such as Iceland, the new states of Africa and Asia and the 
West Coast countries of South America, have become alarmed at the actual 
or possible effect of such large-scale operations of foreign origin in high 
seas areas off their coasts.* 

For such reasons coastal states have either claimed certain preferential 
fishing rights for their nationals on the high seas beyond the limits of their 
territorial seas, or they have sought unilaterally to extend the limits of 
their territorial seas or their claimed exclusive fishing zones into the high 
seas. By such means these states have sought to assure a continued catch of 
fish for their own consumption or sale, and, at the same time, to control 
and limit or tax the activities of foreign fishermen in the high seas beyond 
the territorial seas off their coasts. 


FISHERIES CLAIMS AND POLITICAL DISPUTES 


Unfortunately, what we usually regard as a long historical fight for the 
freedom of the seas in the interests of all may seem otherwise to some of the 
newer countries which -were formerly colonies of the great maritime 
nations. To them the very fact that international law was established 
primarily by the Western maritime states, which have been referred to 
under international law as the ‘‘civilized nations,’’ is a source of deep and 
profound irritation which we must not overlook. Many of these newer 
states are in the underdeveloped areas of the world, where fishing is an 
important means of subsistence and source of food. ‘These newer states 
are very anxious to conserve for themselves whatever economic resources 
are at their disposal. 

To some of these new nations which have a seacoast it seems that freedom 
of the high seas has conferred upon foreigners, at least indirectly, the 
right to come within a short distance of their coasts to maneuver surface 
vessels, aircraft or submarines and to seize what these coastal states view as 
a depletion of their natural fish resources without paying compensation for 
the loss to the coastal state.** 

ss N. Y. Times, Feb. 27, 1959, p. 3. The Russians have claimed their fishing ships 
are engaged in experimental work and research. Ibid. 

40 N. Y. Times, June 16, 1960, p. 45. 

41 See statement of the representative of Iceland in the General Assembly of the 
United Nations, Nov. 17, 1958. U.N. Doc. No. A/C.6/SR.583/Bev. 1 (1958). 


42 At the second Conference the representative of Egypt refêrred to the use of naval 
and aircraft demonstrations close to the coasts of small nations as a possible means of 
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Therefore: Chile, Ecuador and Peru have claimed 200 miles of exclusive 
fishing jurisdiction off their coasts by their joint Declaration on Maritime 
Zones of 1952, to which Costa Rica subsequently adhered.** Ecuador has 
reinforced her fishing claims by enacting a 1951 statute extending her 
territorial sea to 12 miles.4# One Latin American state, El Salvador, has a 
provision in its 1950 Constitution claiming 200 miles into the high seas.* 
These claims are all concerned with protecting tuna fishing and whaling off 
the Pacifice Coast of South America. In the South Atlantic, Argentina has 
claimed since 1946 similar exclusive fishing rights over the ‘‘epicontinental 
sea,’’ or waters above its continental shelf, which would extend for hundreds 
of miles into the ocean.*® Mexico has claimed a 9-mile territorial sea which 


intimidation. U.N. Doc. No. A/CONF.19/C.1/SR.17, at 3 (1960). The Iranian 
representative stated that ‘‘many African, Asian and Latin American States’’ had been 
‘í subjects of colonialism based mainly on naval power.’’ Ibid. at 9. The representa- 
tive of Guinea stated that the ‘‘concept’’ of ‘‘historie rights’’ for fishing was ‘‘ nothing 
other than a manifestation of the right of the strongest and a vestige of colonialism’? 
which would be a ‘‘grave injustice to the young States that were struggling ... for 
economic independence.’? U.N. Doc. No. A/CONF.19/0.1/SR.18, at 3 (1960). The 
Venezuelan representative simply alleged that the ‘‘three mile limit .... had been con- 
ceived in ancient times by the great maritime Powers to allow them full freedom of 
action on the high seas, even in the vicinity of foreign coasts.’’ U.N. Doe. No. A/ 
CONF.19/C.1/SR.6, at 3 (1960). 

43 The Declaration on the Maritime Zone of Aug. 18, 1952, states that the parties 
‘proclaim as a principle of their international maritime policy that each of them 
possesses sole sovereignty and jurisdiction over the area of the sea adjacent to the coast 
of its own country and extending not less than 200 nautical miles from the said coast.’? 
Laws and Regulations on the Regime of the Territorial Sea, U.N. Doc. No. ST/LEG/ 
SER.B/6, at 723-724 (1957). In 1956 the representatives of Peru, Ecuador, Chile and 
Costa Rica explained to the United Nations that their respective governments had 
merely intended to proclaim fishing and conservation authority and had not intended to 
extend territorial waters to 200 miles. U.N. Does. Nos. A/C.6/SR.486, at 28, 29; 
A/C.6/SR.489, at 43, 45; A/C.6/SR.496 at 84, 86; A/C.6/SR.498, at 97 (1956). 

44 The Deeree of the Congress of the Republie of Ecuador, Feb. 21, 1951, provides that 
‘national territorial waters comprise a minimum distance of 12 nautical miles measured 
from the outermost promontories of the Ecuadorian Pacific coast ...’’ using straight 
base lines between headlands. Laws and Regulations on the Regime of the Territorial 
Sea, U.N. Doc. No. ST/LEG/SER.B/6, at 13 (1956). 

45 The El Salvador Political Constitution, Sept. 7, 1950, states in Article 7: ‘‘The 
territory of the Republic within its present boundaries is irreducible; it includes the 
adjacent sea within a distance of two hundred marine miles measured from the line of 
lowest tide, and it embraces the air space above, the subsoil, and the corresponding 
continental shelf. The provisions of the preceding section do not affect freedom of 
navigation in accordance with principles accepted by International Law.’’ U.N. 
Legislative Series, Laws and Regulations on the Regime of the Territorial Sea, U.N. 
Doe. No. ST/LEG/SER.B/6, at 14 (1956). The representative of El Salvador suggested 
at the 1960 Conference that the El Salvador claim could be interpreted in such a way 
as to ensure freedom of navigation, fishing and aircraft overflights in keeping with 
the rules of international law which might be adopted. U.N. Doe. No. A/CONF.19/ 
C.1/SR.3, at 6 (1960). 

46 Argentinian Decree No. 14,708 of Oct. 11, 1946, includes a provision in Article 2 
that ‘‘free navigation’? would not be affected in this 200-mile belt of sea. U.N. 
Legislative Series, Laws and Regulations on the Regime of the High Seas, U.N. Doe. 
No. ST/LEG/SER.B/1, at 5 (1951). Argentina’s territorial sea remains at 3 miles. 
See (Synoptical Table) U.N. Doc. No. A/CONF.19/4 (1960). 
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would protect her shrimp fisheries in the Gulf of Mexico and correspond- 
ingly limit others.*7 The Mexican claim is partly based on the Treaty of 
Guadalupe-Hidalgo of 1848 concerning the Texas border, although this 
treaty does not refer to territorial seas, but merely states in Article V that: 


The boundary line between the two republics shall commence in the 
Gulf of Mexico, three leagues from land, opposite the mouth of the 
Rio Grande. . . .*8 


This treaty was specifically discussed by the Supreme Court of the United 
States in its decision of May 31, 1960, on the rights of Texas and other 
States to the offshore oil in submerged lands on the continental shelf, with 
the opinion that the traditional 3-mile territorial sea of the United States 
was not affected thereby.* 

A number of U. S. fishing vessels have been seized by Ecuador and by 
Mexico pursuant to their claims of exclusive fishing jurisdiction. The 
seizures of American vessels and the fines imposed upon their owners caused 
the United States Congress to pass a Fisherman’s Protective Act on August 
27, 1954.°° This Act provides that the United States Government will 
reimburse fishermen for fines imposed upon them by foreign countries 
for fishing within claimed zones or territorial sea limits which the United 
States does not recognize, and will attempt to recover from such foreign 
governments the sums thus paid out. Pursuant to the Act, some 20 
claims involving seizures beyond three miles have been certified for re- 
imbursements totaling about $88,000. Furthermore, the United States 
has assisted some aggrieved fishermen in presenting their claims against 
the foreign governments concerned for other losses sustained in the 
seizures. <A total of three such espoused claims against Eeuador include 
property damages of over $100,000 plus a personal injury claim sustained 
during seizures which took place beyond 12 miles (in addition to over 


47 U.N. Legislative Series, Addendum to Laws and Regulations on the Regime of the 
Territorial Sea, U.N. Doe. No. ST/LEG/SER.B/6/Add.1, at 9, cited in (Synoptical 
Table) U.N. Doc. No. A/CONF.19/4 (1960). 

489 Stat. 922; Treaty Series, No. 207. This Mexican claim based on this treaty was 
stated by its delegate at the Conference many times. See U.N. Doe, No. A/CONF.19/ 
C.1/SR.10, at 3 (1960); see Robles, La Conferencia de Ginebra y La Anchura del Mar 
Territorial (1959). 

49 United States v. Louisiana, et al, 363 U.S. 1, 121 (May 31, 1960). Pursuant to 
the Submerged Lands Act of 1953, 67 Stat. 29, 43 U.S.C. §§1301-1315, the Supreme 
Court of the United States, in the majority opinion by Mr. Justice Harlan, held that 
‘¢for domestic purposes’? and as to ‘‘relationships between the Nation and a State” a 
3-league boundary on the continental shelf would control the respective submerged lands 
claims of the State of Texas and the Federal Government for the purposes of the Act, 
‘irrespective of the limit of territorial waters,’’ because ‘‘the right to exercise jurisdic- 
tion and control over the seabed and, subsoil of thé Continental Shelf is not interna- 
tionally restricted by the limit of territorial waters.’’ 363 U.S. at 35-36. The Court 
expressly held that the issue before it of the extent of the Texas boundary ‘‘ derived 
from a delegation of Congressional power to admit new states, not from the Executive’s 
own power to fix the extent of territorial waters’’ and explicitly stated that ‘‘we 
intimate no view on the effectiveness of this boundary as against other nations.’’ 863 
U.S. at 57, 64. 50 68 Stat. 883. 
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$60,000 in fines for which the fishermen were reimbursed under the Act). 
Other Latin American states claiming 12 miles would inelude Venezuela 
and Panama." Panama has also claimed the Gulf of Panama as an historic 


bay m an attempt to control fishing and the approaches to the Panama 
Canal.®3 


The Philippines and Indonesia have each unilaterally adopted the so- 
called ‘‘archipelago theory’’ by which they would draw a perimeter around 
their outermost island, to the east, west, north and south; and then all the 
waters lying within that perimeter are claimed as historie internal waters, 
which claims have not been recognized by the United States.54 Through such 


51 Information obtained in response to an inquiry to the Department of State, Wash- 
ington, D. C. See Phieger, ‘‘ Recent Developments Affecting the Regime of the High 
Seas,’’ 32 Dept. of State Bulletin 934, 937 (1955). Subsequent U.S. negotiations at 
Santiago in 1955 with Ecuador, Chile and Peru were not successful in solving these 
fishery disputes. 33 ibid. 1025-1030 (1955). 

52 The Venezuelan claim dates from an Aet of July 27, 1956, and the Panama claim, 
from an Act of Dee. 18, 1958. U.N. Doc. No. A/CONF.19/5, at 31 and 34 (1960); ef. 
(Synoptieal Table) U.N. Doc. No. A/CONF.19/4 (1960). 

53 Law No. 9, Jan. 30, 1956, of the Republic of Panama, quoted in Ozores, Derecho 
del Mar (La Conferencia de Ginebra) 184-185 (1959). The ‘‘rights enjoyed by 
Panama over its historic waters’’ are specifically referred to in Art. 2(d) of the Act 
of Dec. 18, 1958, extending the Panamanian territorial sea to a width of twelve miles. 
U.N. Doc. No. A/CONF.19/5, at 32 (1960). At the first Conference Panama and India 
proposed that the General Assembly should study ‘‘the juridical regime of historic 
waters including historie bays,’’?’ U.N. Doe. No. A/CONP.13/C.1/L.158/Rev.1 (1958), 
which was adopted as a resolution, U.N. Doc. No. A/CONF.13/L.56, at 8 (1958). This 
item was placed on the agenda of the Sixth Committee of the General Assembly, which 
on Dec. 7, 1959, requested that the International Law Commission undertake such a 
study. U.N. Doc. No. A/RES/1453 (XIV) (1959). In the debates in the General 
Assembly, the Panamanian representative claimed that Panama had ‘‘ sovereign rights’? 
over the Gulf of Panama from ‘‘time immemorial.’’ This claim was based on what was 
asserted to be the criterion of international law: ‘‘The geographical configuration of a 
bay, its immemorial usage by the riparian State and the national defense needs of said 
State [which] justified the bay being regarded as historie . . .’’ U.N. Doe. No. 
A/C.6/SR.644, at 9 (1959). At the second Conference the delegate of Panama men- 
tioned the Panama Canal in stressing the historical importance of the sea to the 
economy of Panama. U.N. Doc. No. A/CONF.19/C.1/SR.4, at 8 (1960). 

54 The Philippines’ note of 1955 to the United Nations Secretariat and the Indonesian 
Act No. 4, published Feb. 18, 1960, are set forth in note 4 above. Outlying mid-oeeen 
archipelagos, including Indonesia and the Philippines, were distinguished from coastal 
archipelagos in a preparatory study for the first Conference by Mr. Evensen of Norway, 
‘Certain Legal Aspects Concerning the Delimitation of the Territorial Waters of 
Archipelagoes.’’ The authorities collected indicate that there is general agreement that 
territorial waters should be measured from the islands situated most distant from the 
center of the archipelago with varying maximum distance between the islands of the 
archipelago. The Hague Conference in 1930 suggested as a possible compromise that all 
waters in the archipelago should be territorial waters. The study concluded that in the 
ease of mid-ocean archipelagos, ‘‘exorbitantly long base lines, closing vast areas of sea 
to free navigation and fishing, are contrary to international law.’’ The study also con- 
eluded that whether the waters within the archipelago can be considered as internal 
waters depends upon ‘‘whether such water areas are so closely linked to the surrounding 
land domain of the archipelago as to be treated in much the same manner as the 
surrounding land.’’ 1 Official Records 289, 302 (U.N. Doe. No. A/CONTF.13/37) 
(1958)). This conclusion closely follows the reasoning of the Court in the Fisheries 
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internal waters there would be no right of innocent passage except subject 
to unilateral control, no right of submerged navigation and no right of 
aircraft overflight in the absence of express treaty provisions. Extending 
outward from that archipelago perimeter, these two countries would also 
have a belt of territorial seas, which Indonesia claims out to 12 miles and 
the Philippines claim at varying limits allegedly established by the 1898 
and 1900 treaties between the United States and Spain ceding the Philip- 


Case, [1951] LC.J. Rep. 116 at 133, which was directly concerned, of course, with 
coastal islands or archipelagos off Norway. It is to be noted that Art. 4 of the Con- 
vention on the Territorial Sea and the Contiguous Zone limits the enclosing of waters 
between islands as internal waters to the situation of the coastal archipelago: ‘f... 
if there is a fringe of islands along the coast in its immediate vicinity.’’ U.N. Doe. 
No. A/CONF.13/L.52 (1958). The Report of the International Law Commission on 
this article indicates quite clearly that the Commission was following the Fisheries 
Case. U.N. General Assembly, 11th Sess., Official Records, Supp. No. 9 (A/3159) 
(1956). 

At the second Conference both the Philippine and the Indonesian delegates claimed 
that their archipelagos were historical units enclosing the claimed sea areas on the basis 
of historic as well as geographical right, although they admitted that their archipelago 
theory had not yet found general recognition in international law. See statements in 
U.N. Doc. No. A/CONF.19/C.1/SR.5, at 8-9 (1960), and U.N. Doc. No. A/CONF.19/ 
C.1/SR.14, at 5 (1960), The Philippine delegate stated that the Philippines had been 
considered ‘‘from time immemorial’? as a ‘‘single territorial unit,’’ citing the Treaty 
of Paris of 1898 as an instance, and the Indonesian Statute of 1960 similarly states 
that ‘‘since time immemorial the Indonesian archipelago has constituted one entity.’’ 
Ibid.; Indonesian Act No. 4, published Feb. 18, 1960, note 4 above. The United States 
and Canada expressly excepted the ‘‘juridical status of historic waters’’ from the 
provisions of the compromise joint proposal in the hope of obtaining support from 
Indonesia and the Philippines. See statement of the. writer at the Conference, U.N. 
Doe. No. A/CONF.19/8R.12, at 3 (1960). In the Committee of the Whole, the Philip- 
pines had introduced an amendment to the original U.S. and Canadian proposals, among 
others, that it should ‘‘not apply to historie waters.’’ U.N. Doe. No. A/CONF.19/ 
0.1/1.5 (1960). 

55 The Indonesian 12-mile claim is set forth in the Act No. 4, published Feb. 18, 1960, 
note 4 above. 

The Philippine claim to territorial seas around the perimeter of its archipelago varies 
from Jess than three miles to more than twelve miles in different areas, allegedly 
in accordance with the Peace Treaties of 1898 and 1900 by which Spain ceded to the 
United States the Philippine Islands. See statements of the representative of the 
Philippines at the Conference. U.N. Does. Nos. A/CON}F.19/C.1/SR.5, at 8 (1960) 
and A/CONF.19/C.1/SR.25, at 15 (1960). The 1955 note of the Philippines to the 
United Nations Secretariat states that, in addition to the internal waters ‘‘around, be- 
tween and connecting the different islands belonging to the Philippine Archipelago,’’ the 
Philippines claim as maritime territorial seas ‘‘all other water areas embraced in the 
imaginary lines described in the Treaty of Paris of December 10, 1898, the treaty con- 
eluded at Washington, D. C., between the United States and Spain on November 7, 
1900 . . .’? and supplemental treaties of 1930 and 1932 between the United States and 
the United Kingdom. Laws and Regulations on the Regime of the Territorial Sea, U.N. 
Doc. No. ST/LEG/SER.B/6, at 39 (1956). However, Art. III of the Treaty of 
Paris of 1898, merely states that ‘‘Spain cedes to the United States the archipelago 
known as the Philippine Islands, and comprehending the islands lying within the follow- 
ing lines: ...’’ Dee. 10, 1898, 30. Stat. 1754, Treaty Series, No, 343. Similarly, the 
Treaty of Nov. 7, 1900, which ceded certain outlying islands, merely states that Spain 
eedes all the islands belonging to the Philippine archipelago ‘‘lying outside the lines 
deseribed in Article IIT’’ of the 1898 Treaty of Paris in which Spain ceded the archi- 
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pines.“ The great extent of such claims can be appreciated only by 
realizing that Indonesia extends over 3,000 miles east and west, and over 
1,300 miles north and south. Likewise, the Philippines, which consist of 
over 7,000 islands, extend roughly 600 miles east and west, and roughly 
1,000 miles north and south.** Many historic sea lanes lie within these 
self-proclaimed ‘‘internal waters.’’ 

The advocates of the archipelago theory claim that ships on peaceful 
missions can navigate the claimed internal waters, but the ephemeral nature 
of such rights is well exemplified by recent Indonesian regulations, effective 
as of August, 1960, which forbid Dutch vessels to pick up or discharge 
passengers or cargo in Indonesian waters.” Thus, even though Dutch 
ships may sail upon the surface of these seas, they can have no hope of 
commercial operations. 

. Since 1956 India has claimed the power to establish fishing conservation 
zones out to 100 miles beyond the territorial sea, which is set at 6 miles. 
The proclamation specifically refers to the dependence on fish as food. 

Unfortunately, the attitude of most of the Arab countries has been 
strongly affected by the issue of Israel’s rights of innocent passage through 
the Strait of Tiran, which connects Israel’s Port of Elath (Eilat) at the 
upper end of the Gulf of Aqaba with the Red Sea. The generally navigable 
side of the Strait is only about 4 miles wide, and was easily controlled by 
the Arab Powers before the Israeli-Egyptian war, which has never been 
officially settled.®® In an effort to close the Strait of Tiran and the Gulf 
of Aqaba to Israeli shipping, the United Arab Republie and Saudi Arabia 
have been claiming a 12-mile territorial sea since 1958.° It is ironic that 


pelago ‘‘comprehending the islands lying within certain deseribed lines... .’’ Nov. 7, 
1900, 31 Stat. 1942, Treaty Series, No. 345. Thus, it would appear that these treaties 
referred only to the islands within certain imaginary lines, and did not intend that the 
imaginary lines should be interpreted as base lines enclosing all of the water areas 
therein. 

5617 Encyclopaedia Britannica 725 (14th ed., 1938); 1950 Britannica Book of the 
Year 484-485. 57 N. Y. Times, June 20, 1960, p. 56. 

58 By Presidential Proclamation of Nov. 29, 1956, India proclaimed the right to 
establish ‘‘conservation zones in areas of the high seas adjacent to the territorial 
waters of India, but within a distance of one hundred nautical miles from the outer 
limits of those waters’’ in order to regulate fisheries and establish conservation measures, 
ete. Supp. to Laws and Regulations on the Regime of the Territorial Sea, U.N. Doe. 
No. A/CONF.19/5, at 13 (1960). By Presidential Proclamation of March 22, 1956, 
India had claimed a territorial sea of ‘‘six nautical miles.’?’ Laws and Regulations on 
the: Regime of the Territorial Sea, U.N. Doce. No. ST/LEG/SER.B/6, at 23 (1956). 

59 Selak, ‘‘A Consideration of the Legal Status of the Gulf of Aqaba,’’ 52 A.J.LL, 
660 (1958). In 1950 Egypt occupied the islands in the Straits of Tiran. Gross, ‘‘ The 
Geneva Conference on the Law of the Sea and the Right of Innocent Passage Through 
the Gulf of Aqaba,’’? 53 A.J.LL. 564, 565 (1959). However, in 1957, Saudi Arabia 
claimed these islands with the apparent acquiescence of Egypt (U.A.R.). Selak, loc. 
cit. at 666. 

eo (Synoptical Table) U.N. Doe. No, A/CONF.19/4 (1960). The Saudi Arabian 
Decree of Feb. 16, 1958, replacing the former Decree of 1949, contains detailed pro- 
visions defining ‘‘inland waters’’ to include waters between the coast and ‘‘shoal’? 
waters or islands out to twelve miles. U.N. Legislative Series, Supp. to Laws and 
Regulations on the Regime of the High Seas, U.N. Doe. No. ST/LEG/SER.B/8, at 29 
(1959). 
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Saudi Arabia should thus be one of the leading exponents for a wide ter- 
ritorial sea, because its principal wealth, crude oil, must be transported over 
the high seas in tankers to far distant markets as a part of the free com- 
merce of the world to which a narrow territorial sea is economically es- 
sential. Other Arab states, such as the Sudan, Yemen, Lebanon and 
Jordan, also supported the 12-mile limit in the Committee of the Whole 
(although Jordan and Tunisia voted in favor of the joint U.S.-Canadian 
proposal in Plenary Session, and Lebanon abstained), while the Saudi 


Arabian delegate at the Conference appeared on occasion to speak on 
behalf of an Arab bloc.™ l 

The Arab position is based on an attempt to have the Gulf of Aqaba de- 
clared ‘‘internal’’ Arab waters, both because of its configuration and nar- 
rowness, 2.¢., 100 miles long but only 14 miles wide at its maximum, and 
only 9 miles at its mouth divided by islands, and because of its claimed 
‘‘historic’’ status as a closed Arab sea, a mare clausum. It is then 
asserted that the Israelis have no right of innocent passage through such in- 
ternal Arab waters, and that there could be no right of innocent passage in 
any case, since the armistice is not a peace and a state of hostilities still 
exists. Arab spokesmen have refused to consider settlement while Israel’s 
right to occupy Elath is still disputed, on the grounds that the occupation is 
purely military and without sovereign right. 


61 Af the second Conference the Saudi Arabian delegate made a sweeping historic 
claim for the Arab bloc as a unified whole: ‘‘The shores of the Arab States extended 
from the Atlantic to the Persian Gulf, and included the Gulf of Aqaba which was under 
the exclusive jurisdiction of Saudi Arabia, the United Arab Republic and Jordan.’? 
U.N, Doe. No. A/CONF.19/C.1/SR.20 at 16 (1960). Although the delegate of the 
U.A.R. denied that the Arab position had anything te do with political problems in 
Arab waters, U.N. Doc. No. A/CONF.19/C0.1/SR.17 at 4 (1960), the delegate from 
Lebanon forthrightly stated that the Aqaba problem was the only reason why it was 
supporting the 12-mile limit, and that the Gulf of Aqaba and ‘‘the tragedy of Palestine 
... had never ceased to influence decisions one way or another.’’ U.N. Doe. No. 
A/CONF.19/SR.13 at 4 (1960). 

62 Gross, cited note 59 above, at 566-567. This claim was set forth in a memorandum 
and speech of 1957 to the General Assembly, in which the Saudi Arabian delegate 
claimed that the Gulf of Aqaba comprised historie Arab waters because it had been the 
traditional route to the holy places of Mecca for fourteen centuries. Jbid.; Selak, loc. 
cit. note 59 above, at 679. Saudi Arabian municipal legislation is cited for the claim 
that the Gulf is under Arab sovereignty. U.N. Doe. No, A/C.6/SR.644, at 5 (1959). 

63 Selak, cited note 59 above, at 679, One authority states that ‘‘armistices or 
truces, in the wider sense of the term, are all agreements between belligerent forces for 
a temporary cessation of hostilities. They are in no wise to be compared with peace ... 
because the condition of war remains ... on all points beyond the mere cessation of 
hostilities. . . . Everybody agrees that belligerents during an armistice may, outside 
the line where the forces face each other, do everything and anything they like regarding 
defence and preparation of offence... .’? 2 Oppenheim, International Law 546-551 
(7th ed., Lauterpacht, 1952). 

64 Selak, note 59 above, at 679, quoting from a statement of the Sandi Arabian 
representative in the General Assembly on Oct. 2, 1957. The Egyptian Economic and 
Political Review, February, 1957, stated that Israeli troops had occupied Elath in 1949 
without legal authority after the withdrawal of the British at the end of the Palestnie 
Mandate. Ibid. at 668-669. Israel was awarded Elath and the Southern Negev under 
the Palestine Partition Plan of November 29, 1947. The Israeli advance into the area 
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It is unfortunate that this dispute has been allowed to affect attitudes 
towards the width of the territorial sea, which should be irrelevant to it, 
because an Israeli right of innocent passage in the Gulf of Aqaba would 
still exist in international law in spite of any extensions of territorial sea 
limits and would still be subject to the same disputes there in a time of 
hostilities, even if the territorial limit were only 6 miles. The 1958 Con- 
vention on the Territorial Sea provides in Article 16(4) that the right of 
innocent passage shall not be suspended in international straits between 
‘‘the high seas and... the territorial sea of a foreign State.” ® 

Although, within the limits of international law, each state has a right 
to legislate with respect to its own territory, a unilateral extension by 
municipal law of the limits of its territorial sea into the high seas that are 
common to all and the consequent reduction of the high seas area, or the 
establishment of an exclusive fishing zone in the high seas to try to ex- 
clude vessels of foreign nationals, will not be valid in international law 
unless and until it is recognized by other states.°* This recognition can be 
given either by general custom and assent, or a series of treaties or multi- 
lateral conventions.*” The 1958 and 1960 Geneva Conferences were de- 
signed to codify the international law of the sea by reaching agreement on 
such multilateral conventions.® 


It was the purpose of the free-world nations at the conferences to main- 
tain as narrow a territorial sea as was possible so as to prevent encroach- 
ment on the high seas which are free to all for fishing and for sea and aerial 


was effected in early March, 1949, after the signing of the Egyptian-Israeli Armistice 
Agreement of Feb. 24, 1949. The Israeli occupation displaced Jordanian troops which 
had been in the area, a fact which was recognized and sanctioned in the Jordanian- 
Israeli Armistice Agreement of April 3, 1949. Ibid. at 680, and authorities cited therein. 

65 U.N. Doe. No. A/CONF.13/L.52, at 6 (1958). 

66In 1 Oppenheim 45, it is stated that ‘‘the Municipal Law of every State is pre- 
vented by the Law of Nations from having rules, for instance, conflicting with the free- 
dom of the high seas, or prohibiting the innocent passage of foreign merchantmen 
through its maritime belt... .’’ For the general proposition that international law 
ig supreme over municipal law and established by recognition of other states, see Briggs 
43-48, 60-65. 

67 The bases of this recognition are specifically enumerated in Art. 38(1) of the 
Statute of the I.C.J., 59 Stat. 1060, Treaty Series, No. 993. In 1 Oppenheim 17, it is 
stated that ‘‘eommon consent’? can only mean ‘‘the expressed or tacit consent of such 
an overwhelming majority of the members [of the International Community] that those 
who dissent are of no importance as compared with the community viewed as an 
entity. ...’? This was referred to by the representative of Saudi Arabia at the second 
Conference in protest against adopting a convention by a two-thirds’ vote when one-third 
refused to give their consent. U.N. Doc. No. A/CONF.19/SR.11, at 4-6 (1960). 

68 The International Law Commission, which was set up by the General Assembly to 
prepare draft conventions for the codification of international law, published a provi- 
sional list of suitable topies including the regime of the high seas and the regime of the 
territorial sea. Ibid. at 67, note 2. The Commission recommended, and the General 
Assembly decided, that an international conference should be summoned ‘‘to embody 
the results of its work in one or more international conventions or such other instru- 
ments as it may deem appropriate.’’ International Law Commission Report, U.N. 
General Assembly, 11th Sess., Official Records, Supp. No. 9, par. 28 (A/3159) (1956) ; 
Res. 1105 (XI), Feb. 21, 1957, Official Records, Vol. II, U.N. Doe. No. A/CONF. 
13/38, at xi (1958). 
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navigation. It was in the hope of achieving such a convention on the width 
of the territorial sea and contiguous coastal fishing zone that the United 
States and Canada submitted their proposals at the serious sacrifice of 
many of their legitimate interests and previous rights. It was the purpose 
of the U.S.S.R. and its satellites to fix the breadth of the territorial sea at 
12 miles and to deny the right of aerial overflight and the right of mnocent 
passage not only to warships but also to the merchant ships of commerce of 
the free world through such wider territorial seas in many crucial areas 
of the globe. 


Tue First CONFERENCE 


At the first Law of the Sea Conference in 1958, an attempt was made to 
reach agreement on the entire gamut of very complex problems inherent 
in regulating the use and exploitation of the resources of the oceans.®® The 
Conference fulfilled both the function of codifying customary rules of law 
and of achieving new agreement on problem areas.”° 

At that first Conference success was achieved in reaching a wide area 
of agreement and in codifying over 100 articles embodying such principles. 
as the freedom of the high seas, rights of innocent passage for surface 
vessels through international straits and territorial waters, the right of 
vessels of all states to fish the high seas, the right of each coastal state to 
exploit the resources of its continental shelf contiguous to its coast, the 
rights of landlocked states with respect to access to the sea, and compre-. 
hensive provisions for the settlement of fishing disputes and conservation 
matters which might arise between fishing states through the offices of 
an independent commission.” In recognizing the coastal state’s rights to 
the continental shelf, care was taken to make clear that the superjacent 
waters above the shelf and beyond the coastal state’s territorial sea would 
remain a part of the high seas.”? 


69 The Conference did not include a large body of commercial maritime law, such as 
marine insurance, salvage, navigational rules, and other aspects of ‘‘admiralty’’ law, 
much of which has already been covered by international conventions. See Jessup,. 
‘<The United Nations Conference on the Law of the Sea,’’ 59 Columbia Law Rev. 
234 (1959). 

70 Article 13 of the U.N. Charter prescribes that the General Assembly shall initiate. 
studies and make recommendations for the purpose ‘‘of encouraging the progressive de- 
velopment of international law and its ecodifiecation.’’ Pursuant thereto, the Second 
General Assembly in 1947 set up the International Law Commission with the dual pur- 
poses of ‘‘codification’’ and of ‘‘progressive development’’ of international law, as set 
forth in Art. 15 of the International Law Commission Statute. General Assembly 
Res. 174 (II), Nov. 21, 1947, 1947-48 United Nations Yearbook 210-213; cf. 1 Op- 
penheim 66-67. 

71 See Sgrensen, Law of the Sea (International Conciliation, Carnegie Endowment for 
International Peace, 1958); Dean, ‘‘The Geneva Conference on the Law of the Sea: 
What Was Accomplished,’’ 52 A.J.I.L. 607 (1958). 

72In the Convention on the Continental Shelf the definition of the continental shelf 
in Art. 1 limits the coastal state’s rights to the ‘‘seabed and subsoil of the submarine 
areas adjacent to the coast,’’? and Art. 3 provides that such rights ‘‘do not affect the 
legal status of the superjacent waters as high seas, or that of the airspace above those 
waters.”’ U.N. Doc. No. A/CONF.13/L.55 (1958); see Whiteman, ‘‘Conference on 
the Law of the Sea: Convention on the Continental Shelf,’’? 52 A.J.I.L. 629, 635-636, 
640-641 (1958). 


1960 | SECOND GENEVA CONFERENCE ON LAW OF THE SEA 771 


The 1958 Convention on the Territorial Sea provides for innocent pas- 
sage through territorial waters for vessels of all states, the passage being 
innocent only as long asit is ‘‘not prejudicial to the peace, good order or 
security of the coastal State.’’** There is no longer any significant dispute 
as to the right of innocent passage for merchant ships in either the ter- 
ritorial sea or international straits, at least in the absence of a state of 
hostilities such as the Arab states assert against Israel." However, there 
is some difference of opinion between nations as to the right of innocent 
passage for warships in these areas: some countries contend that “‘prior 
authorization’’ is necessary from the coastal state; some contend that there 
should be ‘‘prior notification’’ from the warship to the coastal state; and 
some contend that none of these clearance procedures is necessary for 
passage.” The 1958 Convention does not provide for either prior au- 
thorization or prior notification in the case of warships, but does provide 
in Article 14(6) that ‘‘submarines are required to navigate on the surface 
and to show their flag” when passing through territorial waters.” 

The Convention on the High Seas authorizes the practice of permitting 
merchant vessels owned by United States nationals to fly the flags of other 
nations, such as Panama, Honduras and Liberia, the so-called ‘‘flags of 
convenience’’ states.” Article 5(1) of this convention does require, how- 
ever, that there be a ‘‘genuine link’’ between the state and the ship, in- 
eluding effective exercise of jurisdiction and control." There is still doubt 
as to how this provision should be interpreted, but the International Court 
of Justice has recently held that ship-owning states shall be determined by 


78 Art. 14(4), Convention on the Territorial Sea and the Contiguous Zone, U.N. Doc. 
No. A/CONF.13/L.52 (1958). 74 See above, pp. 767-768. 

75 There were reservations requiring prior authorization or consent by the coastal 
state before passage of foreign warships would be permitted through the territorial 
sea by the Soviet bloc, Bulgaria, Byelorussian S.S.R., Hungary, Rumania, Ukrainian 
S.S.R. and U.S.S.R., and a declaration to the same effect by Colombia because of a 
provision in the Colombian Constitution. See Jessup, cited note 69 above, at 265-266. 

76 The state of the law has been disputed by the Soviets, but all proposals at the first 
Conference which required either prior notification or authorization for passage of 
warships through the territorial sea were rejected, thus showing the intent not to include 
such provisions or limitations. Hearings on Conventions on the Law of the Sea Before 
the United States Senate Committee on Foreign Relations, 86th Cong., 2d Sess., at 92 
(1960). The other provisions of the convention indicate a general establishment of the 
right of innocent passage for all ships, which is underscored by the special requirement 
that submarines, which are warships, are limited to innocent passage on the surface and 
must show their flag. In Sec. II, ‘‘Right of Innocent Passage,’’ Sub-See. A, ‘‘Rules Ap- 
plicable to Ali Ships,’’ Art. 14(1) provides that, subject to the other provisions of the 
convention, ‘‘ships of all States . . . shall enjoy the right of innocent passage through 
the territorial sea’’; and in Sub-See. D, ‘‘Rules Applicable to Warships,’’ Art. 23 pro- 
vides that if any warship does not comply with regulations ‘‘ concerning passage through 
the territorial sea’’ or disregards requests for compliance therewith, ‘‘the coastal State 
may require the warship to leave the territorial sea.’? Convention on the Territorial 
Sea and the Contiguous Zone, U.N. Doe. No. A/CONF.18/L.52 (1958). 

77 See Jessup, note 69 above, at 255-257. 

78 Convention on the High Seas, U.N. Doc. No. A/CONF.13/L.53 (1958). This pro- 
vision followed the ‘‘link’’ theory of cases involving the nationality of international 
claims, which was applied by the International Court of Justice in the Nottebohm Case, 
[1955] I.C.J. Rep. 4. 
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reference to the shipping registered under their laws rather than to an 
external standard requiring proof of the real connection between the 
state and the ship.?? 

The agreements achieved at the 1958 Conference were codified in four 
conventions and one optional protocol, which were supported by a two- 
thirds majority of the states present and voting, and subsequently received 
the necessary signatures for deposit with the United Nations: 8° Convention 
on the Territorial Sea and the Contiguous Zone; ** Convention on the 
High Seas; !? Convention on Fishing and Conservation of the Living Re- 
sources of the High Seas; and Convention on the Continental Shelf.** 
The Optional Protocol concerns the compulsory settlement of disputes and 
provides for jurisdiction of the International Court of Justice in all cases 
not covered by settlement procedures within the conventions themselves.* 
These conventions and the protocol are now pending before the parlia- 
ments and congresses of the various nations of the world, awaiting ratifica- 
tion. The United States Senate consented on May 21, 1960, to the ratifica- 
tion of all four conventions, although not yet to the Optional Protocol.* 
All four conventions have been ratified by Cambodia and Haiti, and all, 
except the Convention on the Continental Shelf, which requires further 
legislation, by the United Kingdom; Afghanistan, a landlocked state, has 
ratified the Convention on the High Seas, which granted it access to the 
oceans; Haiti has ratified the Optional Protocol.’ 

Assuming that other nations follow suit in ratifying the conventions, 
the great unresolved issues will be limited to the problems of the width 
of the territorial sea and width and rights in the contiguous exclusive 
coastal fishing zone. On these problems the second Conference made 
progress towards a compromise which could lead to a general agreement. 


THE SECOND CONFERENCE 


The second Conference, like the first Conference, was governed by pro- 
cedural rules adopted at the Conference and resembling United Nations 
rules in voting procedure.** A Committee of the Whole was formed by 


79 Advisory Opinion of the International Court of Justice, June 8, 1960, on the failure 
to include Liberia and Panama on the Maritime Safety Committee of the Inter-Govern- 
mental Maritime Consultative Organization of the United Nations. [1960] I.C.J. Rep. 
150; digested below, p. 884. 

80 U.N. Conference on the Law of the Sea, Official Records, U.N. Doe. No. A/CONF. 
13/38, at 132-147 (1958); see Jessup, note 69 above, at 263-264. 

81 U.N. Doc. No. A/CONF.13/L.52 (1958); 52 A.J.ILL. 834 (1958). 

82 U.N. Doc. No. A/CONF.13/L.53 (1958); 52 A.J.L.L. 842 (1958). 

83 U.N. Doe. No. A/CONF.13/L.54 and Add. 1 (1958); 52 A.J... 851 (1958). 

84 U.N. Doc. No. A/CONF.13/1.55 (1958); 52 A.J.I.L. 858 (1958). 

85 U.N. Doc. No. A/CONF.13/L.57 (1958); 52 A.J.ILLL. 862 (1958). 

86 N.Y. Times, May 27, 1960, p. 56. 

8? This information has been made available by the Secretariat of the United 
Nations. 

88 The Secretariat of the United Nations prepared ‘‘ Provisional Rules of Procedure,’’ 
U.N. Doe. No. A/CONT.19/2 (1960), and a memorandum thereon, U.N. Doe. No. 
A/CONF.19/3 (1960). These Rules of Procedure were debated at the first two 
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all the states present for the purpose of discussing and debating the various 
proposals on the territorial sea and contiguous fishing zone. This com- 
mittee by a simple majority vote could adopt a report which would in- 
clude proposals to the Plenary Session of the Conference, where an official 
convention could be adopted by the same delegates upon the affirmative 
votes of two-thirds of the states present and voting and not abstaining.® 

The concept of the fishing zone as originally proposed by Canada at the 
first Conference was formulated to permit coastal states to establish in the 
high seas exclusive coastal fishing jurisdiction without qualification in a 
zone out to 12 nautical miles from their coasts.® At first the Canadians 
proposed that the territorial sea should remain at 3 miles, but after the 
United Kingdom and the United States shifted their support to a 6-mile 
territorial sea as a compromise, the Canadians adopted the same limit for 
the territorial sea with the fishing zone remaining at 12 miles.” At the 
beginning of the second Conference the Canadians reintroduced this pro- 
posal, which granted the coastal state in the outer 6-mile zone ‘‘the same 
rights in respect of fishing and the exploitation of the living resources of 
the sea as it has in its territorial sea.’’°* Thus, in this zone, the coastal 
state allegedly would be free from any restrictions or conservation limita- 
tions which could otherwise become applicable to fishing in high seas areas 
when invoked by other nations. 

At the first Conference the United States had sponsored a proposal for 
a 6-mile fishing zone beyond a 6-mile territorial sea, subject to ‘‘historic’’ 
fishing rights in the outer 6 miles for vessels of states which could prove 
a practice of fishing in the area during a five-year period of time referred 
to as the ‘‘base period.’’®* Unless modified by subsequently negotiated 
agreements, these ‘‘historic’’ rights were to be perpetual. It was for this 
a few amendments. U.N. Doe. No. A/CONF.19/7 (1960). 

89 In accordance with the usual United Nations practice, Rule 35 of the Rules of 
Procedure adopted provided that in Plenary Session (General Committee) voting on 
all matters of ‘‘substance’’ would require a two-thirds majority, whereas matters of 
‘procedure’? would only require a simple majority of the representatives present 
and voting. Rule 32 provided further that once a proposal had been adopted or re- 
jected, it could not be reconsidered except upon the vote of a two-thirds majority. 
When the Conference was being conducted in the form of the Committee of the Whole, 
however, a simple majority of representatives present and voting was sufficient in 
accordance with Rule 49. U.N. Doc. No. A/CONF.19/7 (1960). 

90 U.N. Doe. No. A/CONF.13/0.1/L.77/Rev.1 (1958). See statement of the Canadian 


representative, Mr. George Drew, at the first Conference. 3 Official Records 51-53, 
U.N, Doc. No. A/CONF.13/39 (1958). 

61 The original Canadian fishing zone proposal was made on March 17, 1958. Ibid. 
On April 1, 1958, the United Kingdom first suggested the compromise of a 6-mile 
territorial sea, U.N. Doc. No. A/CONF.13/C.1/L.134 (1958), which may be regarded as 
an historie event in international law. The United States incorporated the 6-mile 
territorial sea plus 6-mile fishing zone (‘‘6-plus-6’’) compromise in a proposal dated 
April 15, 1958, U.N. Doc. No. A/CONF.13/C.1/L.159/Rev.1 (1958). Canada followed 
suit by submitting revised proposals on April 16 and 17, 1958, U.N. Does. Nos. 
A/CONF.13/C.1/1L.77 /Rev.2 and Rev.3 (1958). 

92 U.N. Doc. No. A/CONF.19/C.1/L.4 (1960). 

93 U.N. Doc. No. A/CONF.13/C.1/L.159 (1958). 
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reason that Canada refused its support.” A similar United States pro- 
posal early in the second Conference included a limitation that such historic 
rights would only permit fishing 


for the same groups of species as were taken therein during the base 
period to an extent not exceeding in any year the annual average 
level cf fishing carried on in the outer zone during the said period.” 


The concept of unlimited historie rights in the outer 6-mile fishing zone 
had divided Canada and the United States, but after extended negotiations. 
between the chairmen of the two delegations during the Conference, an 
agreement was reached on a compromise fishing zone proposal of April 8, 
1960.°° This U.8.-Canadian compromise proposal was framed so as to 
suspend in favor of historic rights the exclusive coastal fishing jurisdiction 
during an interim ‘‘period of ten years from October 31, 1960.’’ The 
vessels of those states which could show that their fishing boats had made 
a ‘‘practice of fishing in the outer six miles of fishing zone” for the five- 
year ‘‘base period” January 1, 1953, to January 1, 1958, could continue 
so to fish for the further ten-year period indicated. After that period 
vessels of foreign nationals could not continue to have the right to fish 
in even the outer 6-mile zone without being expressly granted such rights 
in bilateral treaties with the coastal state. When no practice of fishing 
could be proved, the coastal state immediately could claim a 12-mile fishing 
jurisdiction.*7 

A Soviet proposal at the beginning of the Conference would have left 
the question open by a purported flexible rule permitting each state to 
choose for itself any limit to its territorial sea from 3 to 12 miles and an 
exclusive fishing zone out to 12 miles.** Of course, this proposal could 
or would result, in practice, in great pressure for extension of territorial 
sea limits to 12 miles in many crucial areas of the world. For example, 
if States A and B have a common boundary and State A. claimed a terri- 
torial sea of 12 miles and State B one of 3 miles, the nationals of State B 
could not fish in State A’s outer 9 miles, but the nationals of State A could 
fish in State B’s outer 9 miles. Thus, State B would be at a disadvantage 
unless it also extended its territorial sea or fishing zone to 12 miles. 

A grave threat was presented by the so-called ‘‘18-Power’’ proposal of 
April 11, 1960, sponsored by Mexico, Indonesia, the Philippines, Ethiopia, 
Ghana, Guinea, Iraq, Iran, Jordan, Lebanon, Libya, Morocco, Saudi Arabia, 
Sudan, Tunisia, the U.A.R., Venezuela and Yemen, for a flexible territorial 

94 By revisions to allow for modification of historic rights by subsequently negotiated 
agreements, the United States had hoped to obtain the support of nations such as. 
Canada. See U.N. Does. Nos. A/CONF.13/C.1/L.159/Rev.1 and Rev.2 (1958). 

95 U.N. Doc. No. A/CONF.19/C.1/L.3 and Annex (1960). 

96 U.N. Doe. No. A/CONF.19/C.1/L.10 (1960). This U.S.-Canadian compromise 
proposal omitted the detailed provisions of methods of measuring the level of fishing 
activities which had appeared in the U. S. proposal and its Annex because of criticisms 
during committee debates that these detailed provisions would be too unwieldy. See 
U.N. Doe. No. A/CONF.19/C.1/SR.24 at 11 (1960). 


97 U.N. Doe. No. A/CONF.19/G.1/1.10 (1960). 
98 U.N. Doe. No. A/CONF.19/G.1/L.1 (1960). 
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sea of 3 to 12 miles and an exclusive fishing zone of 12 miles.” This pro- 
posal provided that any state which 


has fixed the breadth of its territorial sea or contiguous fishing zone at 
less than twelve nautical miles, is entitled vis à vis any other State 
with a wider delimitation thereof, to exercise the same sovereignty or 
the rights [in respect of fishing and the exploitation of the living re- 
sources of the sea as it has in its territorial sea] up to a limit equal 
to the limits fixed by that other State. 


This ‘‘18-Power’’ proposal was substantially similar to an earlier ‘‘16- 
Power’’ proposal but with the added support of Mexico and Venezuela, and 
was realistically a replacement for the U.S.S.R. proposal, although the 
Soviets avoided official sponsorship and thereby defeat.?° 

The ‘‘18-Power’’ proposal was put forward technically as the revision 
of the original Mexican proposal at the beginning of the Conference, which 
had provided a sliding scale of fishing-zone bonuses for territorial sea claims 
out to, but less than 12 miles.: That is, the Mexican proposal would 
have permitted extension of the fishing zone to the following limits: 


(a) When the breadth of the territorial sea is from 3 to 6 miles, up 
to a limit of 18 miles; 


(b) When the breadth of the territorial sea is from 7 to 9 miles, up 
to a limit of 15 miles; 


(e) When the breadth of the territorial sea is from 10 to 11 miles, 
up to a limit of 12 miles. 


Thus, a state would have an incentive to curtail its territorial sea if it 
wished to extend its fishing zone. 

The U.S.-Canadian compromise ‘‘joint proposal’’*°? was sincerely de- 
signed io find a rule acceptable to the Conference, though admittedly at 
considerable expense to U.S. fishing interests. In the absence of treaty 
rights, it would necessitate immediately giving up the right to fish off 
foreign coasts within 6 miles, and between 6 and 12 miles except where 
the practice of fishing during the 5-year base period could be proved; 
it would necessitate giving up such fishing rights within 12 miles every- 
where after 10 years unless bilateral treaties with respect to such rights 
could be negotiated in the interim. Per contra, in the absence of any agree- 
ment, as nations unilaterally extend the breadths of their territorial seas 
and attempt to prevent foreign fishing therein, the fishing rights of 


99 U.N. Doc. No. A/CONF.19/C.1/L.2/Rev.1 (1960). 

100 The ‘‘18-Power’’ proposal, U.N. Doe. No. A/CONP.19/C.1/L,2/Rev.1 (1960), 
closely followed the ‘‘16-Power’’ proposal, U.N. Doe. No. A/CONF.19/C.1/L.6 (1960), 
and corresponded to the U.S.S.R. proposal, U.N. Doc. No. A/CONF.19/C.1/L.1 (1960), 
in its first two articles, as the Yugoslavian delegate pointed out. U.N. Doe. No. A/ 
CONF.19/C.1/SR.25 at 2 (1960). Subsequently this U.S.S.R. proposal was withdrawn 
‘Cin favor of?’ the ‘'18-Power’’ proposal, because the latter ‘‘incorporated’’ the 
former, as the Soviet delegate explained. U.N, Doe. No. A/CONF.19/C.1/SR.27 at 8 
(1960). It may be noted that this ‘‘18-Power’’ proposal originally appeared only in 
Russian, while its versions in other languages were referred to as ‘‘ Revision 2,’’ but this 
was subsequently corrected so that the version in all languages was referred to as ‘‘ Revi- 
sion 1.’? See U.N. Docs. Nos. A/CONF.19/0.1/L.2/Rev.1, Rev.2 and Rev.2/Corr.1 (1960), 

101 U.N, Doc. No. A/CONF.19/C.1/L.2 (1960). 

102 U.N. Doc. No. A/CONF.19/C.1/L.10 (1960). 
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American vessels might gradually be whittled away so that continued 
operation would be uneconomic. The sacrifice inherent in the joint pro- 
posal was offered in the hope of achieving agreement at the Conference 
on a territorial sea limited to 6 miles without increasing the contiguous 
fishing zone beyond 12 miles, while protecting American fishing vessels 
against unilateral claims for at least 10 years. Thus, it is not correct 
to say that security interests overrode all consideration of American fishing 
interests; it was a question of timing and of balance. 

This joint proposal was favorably received in the Committee of the 
Whole and was adopted by a vote of 48 in favor to 38 against, with 12 
abstentions, out of a total of 76 nations voting.*°* The proposal thus 
obtained more than the simple majority of votes required in the Committee 
of the Whole and became its proposal in its Report to the Plenary Ses- 
sion.2°%* Subsequently, this U.S.-Canadian joint proposal, embodied in 
the Report of the Committee of the Whole, after being amended, received 
support in Plenary Session from 54 nations in favor, to 28 against, with 
a total of 82 nations voting and 5 abstentions. Thus, this proposal 
was only one negative vote short of a two-thirds’ majority as required 
in Plenary Session under the rules adopted by the Conference. 

The support for this joint proposal as amended in Plenary Session com- 
pares favorably with the lack of support for the ‘‘10-Power’’ proposal 
which was introduced in Plenary Session. The ‘‘10-Power’’ proposal,?° 
sponsored by Mexico, Venezuela, Indonesia, and the Arab states of Iraq, 
Lebanon, Morocco, Saudi Arabia, Sudan, U.A.R. and Yemen, provided that 
“fall States participants in this Conference which had declared their inde- 
pendence prior to 24 October 1945” (the date the United Nations Charter 
entered into force) should ‘‘abstain from extending the present breadth 
of their territorial sea pending the consideration of this question’’ by the 
General Assembly or by another conference which might be called in the 
future; in the meantime, however, the 12-mile fishing zone was to be 
recognized. Furthermore, those states coming into being after October 
24, 1945, apparently could extend their territorial seas without limit. 

This ‘‘10-Power’’ proposal was supported by the Soviet Union after its 
proposal was withdrawn.’ However, the active support of Ethiopia, 
Ghana, Guinea, Iran, Jordan, Libya, the Philippines ancl Tunisia had been 
lost since the defeat of the ‘‘18-Power’’ proposal in the Committee of the 


108 U.N, Doc. No. A/CONF.19/C.1/SR.28 (1960). 

104 U.N. Doc. No. A/CONF.19/L.4 and Annex (1960). The first proposal adopted by 
the Committee of the Whole provided that coastal states ‘‘overwhelmingly dependent’? 
upon their fisheries for their ‘‘livelihood or economic development’? should have ‘‘ prefer- 
ential rights’’ to the extent rendered necessary for conservation purposes under the 
procedures for peaceful settlement of disputes provided in the 1958 Convention on Fish- 
ing and Conservation of the Living Resources of the High Seas. The U.S.-Canadian 
joint proposal was adopted as the second proposal of the Committee of the Whole. 

105 U.N. Doc. No. A/CONF.19/SR.13 at 8 (1960). 

106 U.N. Doe, No. A/CONF.19/1.9 (1960). 

107 U.N. Doc, No, A/CONF.19/SR.12 at 10 (1960). 
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Whole? The ‘‘10-Power”’ proposal fell 8 votes short of even a simple 
majority when it received only 32 votes in favor, to 89 votes opposed, with 
17 abstentions.°° Thus, this proposal, which would have permitted a 
chaos of extended territorial sea claims, received 22 votes less than the 54 
votes received by the 6-mile territorial sea, 6-mile fishing-zone joint proposal 
as amended. 


NEGOTIATIONS AND AMENDMENTS IN PLENARY SESSION 


In the Committee of the Whole, Argentina proposed an amendment to 
the U.S.-Canadian joint proposal which would have given to coastal states 
the right to claim preferential fishing rights in the high seas off its coasts 
beyond 12 miles, without the necessity of notifying fishing states in advance 
or sustaining the burden of proof before an impartial international com- 
mission : 


In any area of the high seas adjacent to its exclusive fishing zone the 
coastal state shall have a preferential right of fishing, especially if 
its economic development or the feeding of its population depends on 
that activity.2° 


Proposals similar to this Argentine proposed amendment had been sub- 
mitted earlier by Peru,™ Cuba #4? and Iceland.?** 

In the Committee of the Whole, the Soviet bloe abstamed on these 
proposed preferential right amendments,"“* apparently because they are 
building huge fishing fleets which are intended to operate all over the 
world and invade the traditional fishing areas of other states on the high 
seas and close to other nations’ shores. Naturally, the U.S.S.R. opposed 
proposals, such as the Cuban proposal, to give any preferential fishing 


108 The Mexican delegate, in submitting the ‘‘10-Power’’ proposal in Plenary Session, 
stated that he hoped to receive the support of nearly all of the 18 sponsors of the ‘‘18- 
Power’? proposal in the Committee of the Whole. U.N. Doe. No. A/CONF.19/SR.10 at 
8 (1960). In the official vote after the defeat of the U. S.-Canadian joint proposal 
as amended, this in fact occurred, except that the Philippines abstained. U.N. Doc. No. 
A/CONF.19/SR.13 at 10 (1960). 

109 See U.N. Doc. No. A/CONF.19/SR.13 at 10-11 (1960). The representative of 
Colombia explained that his delegation’s vote should have been recorded in opposition 
rather than as an abstention, thus changing the initial tally of 32 in favor to 38 against, 
with 18 abstentions. Ibid. e 

110U.N. Doe. No. A/CONF.19/0.1/L.11 (1960). 

11r U.N. Doc. No. A/CONF.19/C.1/L.8 (1960). 

112 U.N. Doe. No. A/CONF.19/C.1/L.9 (1960). 

118 U.N. Does. Nos, A/CONF.19/C.1/L.7 and L.7/Rev.1 (1960). 

114 U.N. Doe. No. A/CONF.19/C.1/SR.28 (1960). The Peruvian proposal was with- 
drawn before voting occurred in the Committee of the Whole, U.N. Doc. No. A/CONF, 
19/L.4 at 6 (1960), and the Cuban proposal in the Committee of the Whole, U.N. Doe. 
No, A/CONF.19/C.1/L.9 (1960), was ‘‘reserved.’’ See statement of representative of 
Cuba, U.N. Doe. No. A/CONF.19/C.1/SR.26 at 12 (1960). However, in Plenary Session 
the same Cuban proposal under a new number, U.N. Doc. No, A/CONF.19/L.6 (1960), 
was resubmitted but failed to receive a majority. See U.N. Doe. No. A/CONF.19/SR.14 
at 2 (1960). 
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rights to coastal states. However, after losing their attempt to defeat 
the U.S.-Canadian joint proposal “* in the Committee of the Whole, it is 
understood that Soviet approaches were made to the Argentinian Delega- 
tion to the effect that if the Argentinians would re-introduce their prefer- 
ential coastal fishing proposal in Plenary Session, the Soviet bloc and the 
Arab bloe would vote in its favor. This action was, of course, an attempt 
to defeat Canada, the United States, the Western European fishing states 
and Japan, in the knowledge that this proposal to give preferential fishing 
rights to coastal states beyond a 6-mile territorial sea and 6-mile contiguous 
fishing zone could not be acceptable to them. 

To meet the sincere desires of the Latin American states for such 
preferential rights and avoid this threat of Soviet obstructionist tacties, the 
United States met with Canada and the Western European and Latin 
American countries involved. At the meeting the United States offered 
support for an amendment to the joint proposal embodied in the Report of 
the Committee of the Whole’ to the following effect: (a) that the pro- 
cedures of settlement under the auspices of an International Commission 
set up by Article 9 of the 1958 Convention on Fishing and Conservation 
of the Living Resources of the High Seas #8 should apply to claims by the 
coastal state to preferential fishing rights in the high seas; and (b) that 
the Commission should hear evidence of both sides as to the scientific proof 
justifying preferential fishing rights for the coastal state in the high seas 
beyond the 12-mile limit before making its decision. 

Subject to the approval of their respective foreign ministries, this pro- 
posed amendment appeared to be acceptable to Argentina, Cuba, Guate- 
mala, El Salvador, Chile and Ecuador. With this amendment El Salvador 
and Ecuador agreed to abstain, and the others appeared disposed to vote 
in favor of the thus amended joint proposal embodied in the Report of the 
Committee of the Whole.® Brazil, Colombia, Dominican Republic, Hon- 
duras and Costa Rica were already in favor of the U.S.-Canadian proposal. 
Venezuela and Panama were opposed and so remained. 

Consequently, Brazil, Cuba, and Uruguay sponsored an ‘‘amendment”’ 
to the joint proposal as adopted by the Committee of the Whole, providing 
that 


the coastal State has the faculty of claiming preferential fishing rights 
in any area of the high seas adjacent to its exclusive fishing zone when 
it is scientifically established that a special situation or condition 
makes the exploitation of the living resources of the high seas in that 
area of fundamental importance to the economie development of the 
coastal State or the feeding of its population. 


115 The Cuban proposal on preferential coastal rights, U.N. Doc. No. A/CONF.19/L.6 
(1960), was opposed by the Soviet bloc in the Plenary Session voting. U.N. Doc. No. 
A/CONF.19/SR.14 at 2 (1960). 

116 U.N. Doe. No. A/CONF.19/C.1/L.10 (1960). 

117 U.N. Doe. No. A/CONF.19/L.4 and Annex (1960). 

118 U.N. Doc. No. A/CONF.13/L.54 and Add. 1 (1958). 

119 See note 122 below. 
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In such a case, however, ‘‘any other State concerned may request that any 
such claim be determined by the special Commission’’ under Article 9 of 
the 1958 Convention in order to 


determine on the basis of scientific criteria whether special conditions 
exist, after a hearing at which both the coastal State and fishing 
States concerned shall have the right to present all relevant evidence, 
technical, geographical, biological and economic.” 

The Brazil-Cuba-Uruguay amendment also provided that the provisions 
on historic fishing rights and the 10-year phasing out period ‘‘shall not 
apply or may be varied as between States which enter into bilateral, multi- 
lateral or regional agreements” relating to fishing1*4 This provision had 
been requested by Italy and Korea as being essential to obtain their favor- 
able votes because of disputes with Yugoslavia and Japan, respectively. 

The Brazil-Cuba-Uruguay amendments were put to the vote in Plenary 
Session all together as an ‘‘amendment”’ to the joint proposal as ‘‘adopted 
by the Committee of the Whole.” 1? As a separate issue, this Brazil-Cuba- 
Uruguay amendment received over a two-thirds’ majority of the votes with 
58 in favor, to 19 opposed, with 10 abstentions.: It should be noted that 
this was also a two-thirds’ majority of the nations present. 

Thereupon, Japan, which had previously advised the writer that it 
would vote in favor of the joint proposal, stated that she would have to 
abstain because of objections from her fishing interests to the Brazil- 
Cuba-Uruguay amendment.?** Japan is the most important fishing state 
in the world, with an annual fish catch reported at over 51% million metric 
tons live weight, more than twice that of the United States.: Japan 
advocates unrestricted rights to fish up to 3 miles off the coasts of other 
countries and, therefore, in the first place had only agreed reluctantly to 
the U.S.-Canadian 6-mile territorial sea, plus 6-mile fishing zone proposal. 

Naturally, many of the new Southeast Asian States, such as India, 
Burma, Laos, Cambodia and Viet-Nam, wished to prevent other countries 

120 U.N. Doe. No. A/CONF.19/L.12 (1960). 

121 Ibid. A similar provision upholding other fishing conventions and agreements was 
also added as a new paragraph 5 to the U.S.-Canadian joint proposal and introduced in 
this newly revised form in Plenary Session. U.N. Doc. No. A/CONF.19/L.11 (1960). 
This new paragraph 5 was then incorporated in the corresponding provision in the 
Brazil-Cuba-Uruguay amendment just before this amendment to the joint proposal as 
adopted by the Committee of the Whole was put to a vote. U.N. Doc. No, A/CONF. 
19/SR.13, at 6-7 (1960). 

122 The Cuban delegate emphasized just before the voting in Plenary Session, U.N. 
Doc. No. A/CONF.19/SR.12, at 7 (1960), that this amendment related to the joint 
proposal as approved in the Committee of the Whole, and not to another and later U.S.- 
Canadian proposal, U.N. Doe. No. A/CONF.19/L.11 (1960). 

123 U.N. Doe. No. A/CONF.19/SR.18, at 7 (1960). 

124 U.N. Doe. No. A/CONF.19/1.12 (1960). 

125 N, Y. Times, June 16, 1960, at 45, 48. In 1958 Japan’s catch of tuna in such 
distant areas as the Caribbean and off Latin American coasts was substantial. Similar 
large catches were reported in Italian waters. By 1959 about 200 Japanese fishing 
vessels were based in foreign countries on a joint fishing or concession basis, and fishery 


enterprises were operating or planned in over 35 foreign countries. 1960 Britannica 
Book of the Year 257. 
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from fishing within 12 miles of their coasts, or in the perimeters of their 
archipelagos in the case of the Philippines and Indonesia.?2* Nevertheless, 
Laos and Viet-Nam voted in favor of the amended joint proposal and 
Cambodia abstained.1?7 

A special problem arose with regard to Ecuador, which had enforced its 
claims to an exclusive fishing zone of 200 miles by seizing American fishing 
vessels operating within those limits off its coasts.128 Ecuador also as- 
serted a claim to a 12-mile territorial sea.t2® Ecuador argued that there 
could be no valid acquisition of historical fishing rights during any base 
period by any vessel of foreign nationals in the outer 6-mile zone off its 
coasts, because rights of this nature could not be obtained in the face of 
its domestic laws establishing the territorial sea and fishing zones in the 
high seas. They insisted that these Ecuadorian laws were valid even 
though not recognized by other nations." 

This Ecuadorian thesis was destructive of the whole theory of the U.S.- 
Canadian compromise that states which had made a practice of fishing 
in the outer 6-mile zone off any coastal state in the base period of 1953 to 
1958 could continue thus to fish for a further ten years. Naturally the 
Ecuadorian thesis was not acceptable to the many distant-water fishing 
nations, which were already making a tremendous sacrifice in accepting 
the 10-year phase-out period of fishing rights in the outer 6-mile zone in 
the high seas. These rights were regarded by these fishing nations as 
perpetual, as in the case of fishing rights in other parts of the high seas. 

Fortunately, it developed after investigation that U.S. vessels were the 
only ones which could prove a practice of fishing im the base period in the 
outer 6-mile zone off the coast of Ecuador. Therefore, after consulting 
with our fishery advisers and the Department of State, the writer was 


_ 126 See, for instance, statements expressing fear of distant-water fishing by repre- 
sentatives of Viet-Nam and the Philippines. U.N. Does. Nos. A/CONF.19/C.1/SR.3, at 
4-5 (1960) and A/CONF.19/C.1/SR.5, at 9 (1960). 

127 U.N. Doe. No. A/CONF.19/SR.13, at 8 (1960). Cambodia supported the 6-mile 
limit until faced during the second Conference by a claim of Viet-Nam to the Phu-Du 
Archipelago about 6 miles off the Cambodian coast. See the statement of the Viet- 
Nam representative, U.N. Doe. No. A/CONF.19/C.1/SR.3, at 4 (1960), and the reply by 
Cambodia, U.N. Doc. No. A/CONF.19/C.1/SR.12, at 3 (1960). Cambodia had voted 
in favor of the 6-mile proposals of Canada and the United States at the first Conference. 
3 Official Records 176, 180 (U.N. Doc. No. A/CONF.13/39) (1958). 

128 See note 43 above. 129 See note 44 above. 

130 The delegate from Ecuador denied that there could be any historie fishing rights 
off its coast in the face of its ‘‘paramount and special right’? expressed in its fishery 
zone because ‘‘each State was free to fix the breadth of its territorial sea, within rea- 
sonable limits ...’’?’ U.N. Doc. No. A/CONF.19/C.1/SR.18, at 6-9 (1960). The 
delegate from Peru maintained that ‘‘the delimitation of the territorial sea ... was, 
by its very nature, a matter of unilateral state action.’? U.N. Doe. No. A/CONF.19/C. 
1/SR.7, at 3 (1960). 

181 See statements of representatives of The Netherlands on March 29, U.N. Doc. No. 
A/CONF.19/C.1/SR.6, at 12-15 (1960), of Italy on March 29, U.N. Doe. No. A/CONF, 
19/C.1/SR.7 (1960), of Portugal and Japan on March 30, U.N. Doc. No. A/CONF.19/ 
C.1/SR.9 (1960), and of the United Kingdom on April 11, U.N. Doc. No. A/CONF.19/ 
C.1/SR.23 (1960). 
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able to propose to Ecuador that the United States would agree to re- 
frain from taking the necessary evidentiary steps to perfect its rights 
to prove that a practice of fishing had existed during the period of 1953 
to 1958 within 12 miles of Ecuador’s coast. The practical effect of this 
offer was to assure Ecuador that, without regard to the validity of their 
municipal legislation, their exclusive fishing jurisdiction for 12 miles 
could be recognized immediately. The text of this proposed agreement 
appeared to be acceptable to Ecuador, and it was understood by the U.S. 
Delegation that Ecuador would abstain on the joint proposal adopted by 
the Committee of the Whole as modified by the Brazil-Cuba-Uruguay 
amendment. 

However, a few days later, Ecuador insisted that the proposed U.S.- 
Ecuadorian agreement should apply to the past as well as to the future, and 
that the writer, as Chairman of the United States Delegation, should sign 
a release on behalf of the United States and all U.S. nationals as to any 
claims for reimbursement of fines paid to Ecuador or for damages for losses 
and injuries sustained in the past seizures of American fishing vessels.1* 
It was explained to the representatives of Ecuador that a representative 
of the Executive Branch of the United States Government could not change 
or waive rights or obligations conferred or imposed by legislation passed 
by the Congress of the United States of America and lacked authority 
to waive private claims of U.S. nationals, and that if such an agreement 
were made, it would be void. The evening before the final voting in 
Plenary Session it was understood that Ecuador had accepted this state- 
ment and would abstain on the joint proposal as modified by the Brazil- 
Cuba-Uruguay amendment in view of the proposed U.S. agreement. 

The voting started in Plenary Session on the morning of April 26, and, 
once the voting started, it could not be interrupted as decreed in Rules 
38 and 49 of the Conference Rules of Procedure. It was at that point 
that the Ecuador Delegation advised the Chairman of the U.S. Delegation 
that, unless a release as to all claims of the United States and its nationals 
were received immediately, Ecuador would not abstain, as had been under- 
stood, but would vote against the amended joint proposal. 

There still would have been a two-thirds’ majority if it had not been 

132 It should be noted that Ecuador was bound by an agreement of Dee. 4, 1954, 
entered into with Peru and Chile supplementing the 1952 Declaration on the Maritime 
Zone and providing for a standing committee and court to enforce the claims to the 200- 
mile fishing zone, and providing further that ‘‘the entire cash proceeds of tlic fines 
vecovered or seizures made’’ should be distributed ‘‘in equal shares among the Con- 
tracting Parties’? after covering expenses of the court. U.N. Legislative Series, Laws 
and Regulations on the Regime of the Territorial Sea, U.N. Doc. No. ST/LEG/SER.B/6, 
ut 731 (1957). 

It should be further noted that this supplemental agreement of Dec. 4, 1954, followed 
immediately after the autumn, 1954, seizures of the whaling vessels and factory ship of 
A, ©. Onassis, who was required to pay fines of three million dollars. Reiff, The United 
States and the Treaty Law of the Sea 303, 311 (1959). Jicuador’s determination to 
prevent depletion of its fishery resources by such ‘‘large fishing undertakings’’ was 
clearly expressed at the second Conference. U.N. Doe. No. A/CONF.19/C.1/SR.18, at 
9 (1960). 183 U.N. Doe. No. A/CONF.19/7 (1969), 


782 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


for the fact that Chile, which had previously indicated it would be free 
to vote for the joint proposal after the adoption of the Brazil-Cuba- 
Uruguay amendment, subsequently stated that this was not possible. The 
Chilean delegate explained that Chile could not obtain from Peru a satisfac- 
tory written release from the obligations imposed under the 1952 Declara- 
tion on the Maritime Zone, to which Chile, Ecuador and Peru were parties, 
although Chile had previously understood that such a written release from 
Peru would be forthcoming.7** An agreement of 1954, supplementing the 
1952 Declaration, had provided that each of the parties ‘‘undertakes not 
to enter into any agreements, arrangements or conventions which imply 
a diminution of the sovereignty over the said zone [of 200 miles].’’ 135 

Had either Chile or Ecuador merely abstained, there would have been 
54 affirmative votes to 27 negative votes, with 6 abstentions, or a two-thirds’ 
majority for the compromise proposal which had resulted from patient 
negotiations and sacrifices by many nations. Thus the success which could 
have been achieved at the Conference evaporated at the very last minute. 


CONFERENCE ACHIEVEMENTS WITH UNITED Nations POLITICS 


The evening before the voting started, the Soviet Union and Saudi 
Arabia were so convinced that a two-thirds’ majority would be obtained 
for the amended joint proposal that they denounced the Plenary Session 
two-thirds voting rule of the United Nations Conference on the Law of the 
Sea, and stated that they would not budge from their 12-mile territorial 
sea claims, regardless of what the Conference adopted.2* However, when 
this amended joint proposal failed the next day by only one vote to obtain 
a two-thirds’ majority for a 6-mile territorial sea and a 6-mile fishing zone, 
the representatives of the Soviet Union and Saudi Arabia hailed this two- 
thirds voting rule and bitterly resisted motions to take a new vote or to 
pursue any further constructive diplomatic procedures, such as were advo- 
cated by the Turkish delegate.8? The United States’ motion for recon- 
sideration received a substantial majority of 50 votes but not the necessary 
two-thirds under Conference rules.1*8 

It should be noted that the 6-mile territorial sea plus 6-mile contiguous 
fishing-zone proposal obtained the support of 9 more states (54 in favor) 
in 1960 than the 45 states which had supported the similar ‘‘6-plus-6’’ 


134 U.N. Legislative Series, Laws and Regulations on the Regime of the Territorial 
Sea, U.N. Doe. No. ST/LEG/SER.B/6, at 723 (1957). 

185 Ibid. at 730. This agreement was one of several entered on Dec. 4, 1954. See 
note 132 above. 

136 See statements on April 25 by representatives of Saudi Arabia, U.N. Doc. No. 
A/CONF.19/SR.11, at 5 (1960), and the Soviet Union, U.N. Doe. No. A/CONF.19/SR. 
12, at 9 (1960). 

137 See statements of representatives of Saudi Arabia and the Soviet Union on April 
26, U.N. Doc. No. A/CONF. 19/SR.13, at 11 (1960), and U.N. Doe. No. A/CONF. 
19/SR.14, at 11 (1960). 

138 U.N. Doc. No. A/CONF.19/8R.13, at 11-13 (1960). Rule 32 of the Conference 
Rules of Procedure provided that reconsideration of a proposal once voted upon, 
whether adopted or rejected, would require a two-thirds’ majority. U.N. Doe. No. 
A/CONF.19/7 (1960). 
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U.S. proposal in 1958.1°° By way of contrast, in 1960 the ‘‘10-Power’’ 
proposal for permitting wider territorial sea claims received only 32 votes 
or less than even a simple majority, and 7 votes less than the 39 votes 
for the 12-mile limit proposal supported by the Soviets in 1958. It is 
likewise significant to note that during the Conference the ‘'18-Power’”’ 
common front in the Committee of the Whole,*** led by Mexico with the 
support of the Soviets, dwindled to a ‘‘10-Power’’ common front in Plenary 
Session.1#2 These conference results should be compared with the trend 
reported in the press that more and more states have been claiming terri- 
torial seas of 12 miles.143 

With 87 nations present and voting at a United Nations Conference, 
negative votes by 80 states would be sufficient to defeat any proposal. 
With 5 abstentions, which was the case, negative votes by 28 nations were 
able to block the amended joint proposal of the Committee of the Whole. 

When the United States enters an international conference, it has only 
one vote. It is not a member of any bloc. Each additional vote from 
allies such as the United Kingdom, Canada or any other state must be 
achieved by careful negotiation and compromise, and by the most careful 
attention to local fishing, security, boundary or other problems. 

By contrast, the Soviets enter a conference with a bloc of 9 votes, 2.6., 
the U.S.S.R. itself, Byelorussian S.S.R., Ukrainian S.S.R., Rumania, Bul- 
garia, Hungary, Czechoslovakia, Poland and Albania. Sometimes the 
Soviet bloc can also obtain the voting support of Yugoslavia. In addition, 
there is the Arab group, consisting of Saudi Arabia, United Arab Republie, 
Iraq, Yemen, Lebanon, Jordan, Tunisia, Libya, Morocco and the Sudan, 
all members of the Arab League. These states, together with the support 
of Iran as a Moslem state, sometimes have a total of another 11 votes. The 
Soviets could count on opposition to a 6-mile territorial sea from Mexico, 
Venezuela, Panama, Peru, Burma, Indonesia and Iceland, and possibly 
Chile and Eeuador. They also hoped for opposition to the 6-mile terri- 
torial sea from the Philippines and the new African nations, such as Ghana, 
Guinea and Ethiopia. If the Arab and Soviet blocs could have held to- 
gether these 27 votes combined, they would have had to obtain only a 
few additional votes to be assured of the ability to defeat any proposal 
coming before the Conference, even assuming that there were no ab- 

130 U.N. Doe. No. A/CONF.19/SR.13, at 8 (1960), and U.N. Doe. No. A/CONF. 
13/38, at 39 (1958). 

140 U.N. Doc. No. A/CONF.19/8R.13, at 10 (1960); see note 109 above. In 1958 
an ‘*8-Power’’ proposal, U.N. Doe. No. A/CONF.13/L.34 (1958), supported by the 
Soviet Union, 2 Official Records 38 (U.N. Doc. No. A/CONF.13/38) (1958), had received 
39 votes in favor, with 38 against, and 8 abstentions. 2 Official Records 40 (U.N. Doc. 
No. A/CONF.13/38) (1958). The motion actually proposed by the Soviet Union in 1958, 
U.N. Doc. No. A/CONF.13/L.30 (1958), which would have permitted territorial sea 
claims out to 12 miles but which made no provision for fishing rights, received only 47 
affirmative votes. 2 Official Records 40 (U.N. Doc. No. A/CONF.13/38) (1958). 

141 U.N. Doe. No. A/CONF.19/C.1/1.2, Rev. 1 (1960). 

142 U.N. Doe. No. A/CONF.19/L.9 (1960). 


148 See editorials in the N. Y. Times, April 18, 1960, and the N. Y. Herald-Tribune, 
March 18, 1960; see also a report in the London Observer, March 20, 1960. 
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stentions. Indeed, they openly boasted that they had 33 negative votes 
with which to wreck the Conference. Therefore, even without the oppo- 
sition of the West Coast Latin American states, the Soviets appeared to 
be able to master over 30 votes opposed to the amended joint proposal in 
the Report of Committee of the Whole which embodied the U.S.-Canadian 
compromise. 

It was necessary not only to find more supporting votes for this amended 
joint proposal, but to prevent abstentions as far as possible by any of the 
nations, such as Cambodia and Japan, which might be favorably disposed 
toward a 6-mile or even narrower territorial sea. It was especially neces- 
sary to try to obtain some of the African and Asian support on which the 
Soviets were resting their hopes. | 

In Latin America, after the Brazil-Cuba-Uruguay amendment had been 
worked out, willing support for the thus amended joint proposal came 
from those three nations and Argentina, Bolivia, Colombia, Costa Rica, 
Honduras, Guatemala, Nicaragua, Haiti, the Dominican Republic and 
Paraguay.*** El Salvador abstained and showed throughout a reasonable 
attitude and willingness to negotiate.**® 

Furthermore, the Arab states were divided: Tunisia and Jordan voted 
in the affirmative, and Lebanon absented itself from the voting; in addition, 
Iran, which, perhaps because of geographic propinquity, sometimes voted the 
same as the Arab bloc, decided to abstain.** The delegates of these states 
demonstrated high courage in resisting the great pressure that was brought 
to bear upon them personally as well as upon their governments. When 
Ethiopia and Ghana decided that they should vote in favor of the amended 
joint proposal for the common good,**? they demonstrated independence of 
Judgment and statesmanship of a high order. There were high hopes until 
the very last moment that Guinea would at least abstain rather than vote 
with the opposition.1* 

The amended joint proposal obtained the affirmative support of every 


144 U.N. Doc. No. A/CONP.19/SB.13, at 8 (1960). 

145 Ibid. The representative of El Salvador indicated that his country’s constitu- 
tional claim to a 200-mile belt of sea would receive interpretation so as to ensure that it 
did not conflict with ‘‘internationally agreed rules,’’ if any resulted from the Conference. 
U.N. Doe. No. A/CONF.19/0.1/SR.3, at 6 (1960); see note 45 above. 

146 U.N. Doe. No. A/CONF.19/SR.13, at 8 (1960). The independent policy pursued 
by Iran is not to be confused with the policy of the states of the Arab League or Arab 
bloc. The de facto recognition of Israel which the Shah of Iran has expressed in the 
face of Arab protests was made the occasion of a verbal attack upon the Shah by 
President Nasser of the U.A.R. on July 26, 1960, as a result of which Iran severed 
diplomatie relations with the U.A.R. N.Y. Times, July 28, 1960, p. 1. Protests against 
Iran’s recognition of Israel were also made by Iraq, N.Y. Times, July 28, 1960, p. 5, 
and a boycott of Iranian companies and ships was put into effect by the Arab League. 
N.Y. Times, July 29, 1960, p. 1. 

147 Ibid. See statement of representative of Ghana that ‘‘the suecess of the Con- 
ference was more important than its own interests.’? U.N. Doc. No. A/CONF.19/SR.10, 
at 8 (1960). See statement of representative of Ethiopia that Ethiopia had been wil- 
ing to sacrifice its preference for a 12-mile territorial sea in order to make the Con- 
ferenee a success. U.N. Doe. No. A/CONF.19/SR.14, at 5 (1960). 

148 U.N. Doe. No. A/CONF.19/SRB.13, at 8 (1960). 
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European country outside the Soviet bloc, including Austria (despite 
threats by the Soviet Union against Austria), Ireland and Sweden, and 
every member of NATO with the exception of Iceland. It was supported 
by Thailand, Laos, Viet-Nam, Ceylon, Pakistan and Malaya and the other 
members of the Commonwealth of Nations, with the exception of India.** 
Every effort was exerted in order to find a compromise acceptable to 
India, and it was hoped to obtain Indian support since India claims only a 
6-mile territorial sea plus an outer 6-mile fisheries zone. However, it is 
understood that Krishna Menon, the Indian Minister of Defense, insisted 
from New Delhi that warships should not be allowed to traverse either the 
territorial sea or the exclusive fishing zone without prior authority from 
the coastal state. This rule would have prohibited any sort of naval move- 
ment or passage within 12 miles of any nation’s coast, although the Indian 
delegate explained that India’ was only concerned that foreign warships 
would remain in such waters for long periods.?*° 
A proposal offered by Ghana, which included a requirement of notifica- 
tion of the passage of warships, was voluntarily withdrawn.*** This with- 
drawal indicated the acquiescence by the African states in the amended 
joint proposal for which Ghana, Ethiopia, Liberia and the Cameroons voted. 
Nevertheless, India voted against the amended joint proposal along with 
the Soviet Union and its 8 satellites, Yugoslavia, and 7 of the Arab states, 
that is, Sandi Arabia, Yemen, United Arab Republic, Libya, Morocco, the 
Sudan and Iraq. In addition, negative votes were cast by Mexico, Panama, 
Venezuela, Ecuador, Peru, Chile, Guinea, Burma, Indonesia and Iceland.*** 
The one substantive proposal adopted by the Conference was a eon- 
structive resolution introduced by Ethiopia, Ghana and Liberia, which 
called for studies and technical assistance by the United Nations and its 
specialized agencies to foster the development of fisheries and fishing in- 
dustries. The United States and the United Kingdom encouraged and 
supported this proposal, which was adopted without a single negative vote, 
although the Soviet Union and its satellite bloc abstained from voting in 
favor.1*? 


149 Ibid. 

150 The Indian delegate stated that ‘‘small countries feared encroachments by foreign 
warships coming into their adjacent waters and remaining there for long periods,’’ 
U.N. Doc. No. A/CONF.19/SR.12, at 7 (1960), though the ‘‘small countries’? failed 
to confirm this. The Indian delegate admitted that this Indian proposal meant ‘‘leav- 
ing the coastal States full territorial rights in a twelve-mile zone’’ except for ‘‘free’’ 
navigation ‘‘by foreign merchant ships and airlines.’’ Ibid. at 8. 

151 The delegate of Ghana explained that the proposed amendments, U.N. Doc. No. 
A/CONF.19/I..10 (1960), were withdrawn because it was realized they ‘‘would not 
achieve their purpose’’ of reaching common agreement. U.N. Doc. No. A/CONP.19/ 
SR.10, at 8 (1960). 

152 U.N. Doc. No. A/CONE.19/SR.13, at 8 (1960). 

153 This Ethiopia-Ghana-Liberia proposal, U.N. Doc. No. A/CONF.19/L.8 (1960), 
was adopted by vote of 68 to 0, with 20 abstentions. U.N. Doc. No. A/CONF.19/SR.13, 
at 9-10 (1960). The Liberian representative thanked the United States and the United 
Kingdom for their support, and noted that the resolution was of particular importance 
for underdeveloped countries which would greatly benefit from expansion and moderniza- 
tion of coastal fishing, particularly as distant-water fishing countries eventually 
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For as long as men have made claims to the oceans for their private use, 
there have been severe economic and political conflicts impeding agreement 
upon the law of the sea. Although we have not begun to realize the 
potential wealth which the oceans contain, disputes over fishing and naviga- 
tion have from time to time been major issues in the foreign policy of almost 
every people in the world. Such conflicts and opposing interests naturally 
received voluble and able expression at the Conference, in spite of the good 
will and mutual understanding of the great majority of those present. 


FREEDOM. AND EXPLORATION OF THE SEAS: THE FUTURE 


The earth is a world covered largely by water; two-thirds of the globe 
in fact. Generations of men have been struggling to agree upon what 
rights to the resources of the oceans may be claimed by those men who 
navigate the surface, and who fish the deeps, and who dwell upon the 
borders of the sea.5* As yet, however, we know little about how the 
oceans were created, what may be found in their waters, or what changes the 
sea will force upon us in ages to come. 

The results of the International Geophysical Year (IGY) revealed to 
oceanographers the world over how little men have known about the oceans 
which surround our shores, the currents which flow as great rivers in the 
sea, the types of fish which may be found and harvested at different depths 
and in different seasons, and the mineral resources which may be extracted 
from the water itself or found underneath the ocean floor. For instance, 
men still do not understand what substance or marine life can explain the 
‘‘deep scattering layer.” 155 During the IGY, vast new currents flowing 


withdrew from other nations’ coasts. U.N. Doe. No. A/CONTF.19/SR.12, at 18 (1960). 
The representative of Ghana also stressed the need for assistance to coastal states in 
developing their local fishing resources. Ibid. at 20. Extensive efforts are being 
undertaken by Ghana to modernize its native fishing and marketing methods by obtain- 
ing mechanized fishing vessels and refrigeration equipment. Ghana hopes thus to expand 
its fish catch and consumption and provide both an improved diet for its people and 
export earnings. N.Y. Times, July 28, 1960, p. 35. 

154 At the close of the International Oceanographic Congress in 1959, Dr. Columbus 
Iselin pointed out the urgency and complexity of the problems involved in dividing the 
vast potential resources of the sea on an ‘‘equitable basis.’’ The problem arises, for 
instance, in the possibility of mining manganese nodules from the deep sea bed of the 
ocean. Dr. Iselin stated that, in his judgment, the economie, social, and political 
problems involved in serious exploitation seem ‘‘more formidable than the remaining 
unsolved scientific problems.’’ Cowen, Frontiers of the Sea 295 (1960); 1960 Britan- 
nica Book of the Year 517. 

155 Eeho-sounding devices have recorded extensive diffuse sound-reflecting layers, often 
at about 250 fathoms, which rise at night and sink by day. This ‘‘deep-scattering 
layer’? has never been clearly seen by bathysphere divers, though Cousteau and others, 
including William Beebe as far back as the 1930’s, have observed that the density of 
organisms seems to increase with depth. Such findings run counter to theories of 
classical marine biology, which have maintained that most marine life is located quite 
near the surface. Cowen, op. cit. note 154 above, at 225 ff. Simultaneous observations 
with echo sounders and underwater television have, however, shown that there is a high 
correlation between strong echos received and fish observed. Backus and Barnes, ‘‘ Tele- 
vision-echo Sounder Observations of Midwater Sound Seatterers,’’? 4 Deep Sea Research 
116-119 (April, 1957). 
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exactly counter to all expectations were discovered both under the Gulf 
Stream and in the Pacific Ocean,*** and recent exploratory studies on the 
Atlantic have given rise to a new theory which may go far toward explain- 
ing the recurring cycles of ice ages.157 


During the IGY, some 80 ships from 20 countries were detailed for 
oceanographic research and exploration.*** The United States has been 
making efforts recently to assist their already well-known oceanographic 
research institutions to conduct much more extensive operations on a con- 
tinuing basis to capitalize on discoveries such as those recently reported by 
Columbia University’s research ship after a year’s voyage around the 
world.?°® 


The Soviet Union has made an intensive oceanographie effort, placing 
dozens of ships on special assignments all over the world, but little of the 
possible results has been published, except in the field of marine biology.®© 
A large Soviet oceanographic fleet, including a submarine, is reported 
built or under construction, but this program is not intended simply to 
benefit man’s knowledge; it is part of a Soviet seven-year plan to increase 
its annual fish catch by 61%, with a goal of 4,600,000 metric tons by 1965, 
which would make it second only to Japan.*™ 


Another long-sought use of the ocean waters has finally come close to 
fruition as the first saline water conversion plants have been placed under 
construction by the United States Government to produce great quantities 


156 Ibid. 166 ff., 172 ff. The (British) National Institute of Oceanography and the 
Woods Hole Oceanographic institution have started a two-year study of sub-surface 
ocean currents first discovered during the IGY. The Pacific counter-current was ex- 
plored during the IGY by scientists of Seripps Institution of Oceanography. Jbid.; 
1960 Britannica Book of the Year 517. It is now known that the Cromwell Current 
extends some 3500 miles across the Pacific until it disappears near the Galapagos Is- 
lands. Knauss, ‘‘ Measurements of the Cromwell Current,’’ 6 Deep Sea Research 265 
ff. (June, 1960). 

157 Cowen, cited note 154 above, at 186 ff. 

158 1959 Britannica Book of the Year 350. 


159 The U, S. National Science Foundation has awarded the Woods Hole Ocean- 
ographic Institution $3,000,000 for a new deep-sea research vessel, and the United 
States Congress has held prolonged hearings on a prospective ten-year program, includ- 
ing 70 new research vessels, at an estimated cost of $650,000,000. 1960 Britannica Book 
of the Year 517; Cowen, note 154 above, 293-294. The Columbia University research 
ship Verna reported finding a connection in the mid-ocean ridges which lie beneath all 
the oceans between the Atlantic and Indian Oceans, and detection in Bermuda of an 
underwater explosion 12,000 miles away off Australia. N. Y. Times, Sept. 23, 1960, p. 2. 

160 1959 Britannica Book of the Year 519. 


161 1960 Britannica Book of the Year 257; N. Y. Times, June 16, 1960, p. 45. The 
Soviet fisheries and ocean research fleet, including ships under construction, will total 
2 reported 100 ships or so when complete, including two ice-breakers of 12,000 tons. 
The submarine has the ability to cruise with fishing fleets observing fish behavior and 
the operation of fishing gear, which the Soviets report has already yielded information 
resulting in improved trawl designs. See Cowen, cited note 154 above, at 293. 
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of cheap fresh water for commercial and publie utility uses*° Such an 
achievement on a large scale is, of course, an opportunity of first magnitude 
in the economies of many arid and underdeveloped countries. 

As fishing operations of all countries are expanded upon the high seas 
and as our knowledge of the oceans and their resources is extended, it is 
inevitable that international disputes about these resources will increase, 
unless men can achieve fair and equitable legal agreements regulating 
and limiting the claims of all nations. 

The constructive attitude demonstrated by the African states at the Con- 
ference augurs well for the future, in which the newly independent nations 
now admitted to the United Nations will participate in mternational con- 
ferences and assemblies. A nation such as the United States, which itself 
was once a colonial area before winning the right to exercise the arts of 
democratic government as a free and independent state, can but welcome 
the achievement of that same status by the peoples of the Central African 
Republic, Chad, the Congos, Dahomey, Gabon, Ivory Coast, Republic of 
Mali, Malagasy Republic, Niger, Nigeria, Senegal, Somalia, Togo and 
Upper Volta. 

Moreover, the roll call of newly independent peoples may soon be 
augmented. With a sincere desire to achieve the common good and a 
dedication to seeking fair solutions for economic, social and political prob- 
lems as they arise, we can look forward to working out further equitable 
agreements such as those embodied in the law of the sea conventions. 

Since no compromise on the territorial sea limit was reached at the Con- 
ference, the United States, like other nations favoring the freedom of the 
high seas, will continue to adhere to the long-established and currently rec- 
ognized territorial sea of 3 miles. What is important is that the freedom 
of the high seas should be maintained against all attempts to extend coastal 
soverelgnty beyond a narrow coastal belt. 

In maintaining the freedom of the high seas, the United States recognizes 
equal rights for all nations of the world, even for the ships of the Soviet 
Union, although it is known that they are engaged in espionage or in other 
military maneuvers, provided they remain upon the high seas. Because 
the United States respects the freedom of the high seas, a Soviet recon- 
naissance ship recently was allowed to observe without interference the 


162 The first plant at Freeport, Texas, is expected to be completed within a year and to 
produce a million gallons per day. Half the output will be consumed by the Dow 
Chemical Company petrochemical facilities. Other saline water conversion plants are 
planned for such locations as San Diego, California, and Roswell, New Mexico. N.Y. 
Times, Aug. 31, 1960, p. 10. 

168 The writer, as Chairman of the United States Delegation, stated at the end of the 
Conference that the offer to agree to a 6-mile territorial sea had been made only in the 
hope of achieving agreement at the Conference; rejection of the offer left the pre- 
existing situation unchanged. The 3-mile limit was regarded by the United States as in- 
ternational law, the only limit on which there had been anything like common agree- 
ment, and which offered the greatest opportunity to all nations without exception. 
Unilateral claims to greater breadths conflicted with the universally accepted principle 
of the freedom of the seas. U.N. Doe. No. A/CONF.19/SR.14, at 6 (1960). 
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latest Polaris submarine during her missile-firing tests off New York, even 
though she was trying to interfere with the tests by attempting to prevent 
recovery of one of the dummy missiles by a U. S. Navy tug.?®& 

By way of contrast, the Soviet Union has denied similar freedom of 
navigation and flight to foreign ships and aircraft by aggressive acts in 
utter disregard for international law, as shown in the recent Soviet attack 
upon an RB-47 reconnaissance aircraft far out over international waters.?®© 
Similarly, a freighter carrying wheat from the United States to India 
was stopped without cause or right by a Soviet warship hundreds of miles 
from shore in the Pacific Ocean.1* 

In guarding the equitable concept of the freedom of the high seas, the 
United States has been true to its own heritage and has endeavored to pro- 
tect the rights of all men freely to enjoy the oceans and their seaways and 
airways which permit increasing communication and commerce and co- 
operation between distant peoples. The large measure of agreement 
achieved at the Conferences on the Law of the Sea, in spite of a two-thirds’ 
voting rule which gives the Soviets nearly a veto bloc, is proof of the com- 
munity of interest and understanding which can be achieved by a strong 
and free world working together with good will and mutual respect.?® 


N 

164 N.Y. Times, July 14, 1960, p. 8. The U. S. Navy Chief of Information stated that 

this Soviet ‘‘spy’’ trawler had remained unmolested by the U. S. Navy, since it had 
remained in international waters at all times, although closely approaching various 
points on the Atlantic Coast, because the United States would ‘‘abide by international 
law.’’ Ibid. See statement of U. S. Ambassador Lodge at the United Nations. N. Y. 
Times, July 27, 1960, p. 4. 
- 165 There have been dozens of such attacks over the last few years. See N.Y. Times, 
July 17, 1960, §4, p. E5. On July 1, 1960, the Soviet Union attacked a United States 
RB-47 reconnaissance aircraft over international waters, attempted to foree it off 
course into Soviet territorial waters, and upon failing to do so, subsequently shot it 
down at a point far out from Soviet territorial waters over the Barents Sea about 200 
miles from the location where the Soviet Union claimed the aircraft was intercepted. 
The aircraft did not even overfly any sea areas, such as the White Sea, which have been 
recently claimed by some Soviet writers. The United States offer to have the facts 
thoroughly investigated under United Nations auspices was summarily rejected by the 
Soviet delegate at the Security Council. N. Y. Times, July 26, 1960, p. 4; see 
memorandum on Historie Bays, U.N. Doc. No. A/CONF.13/1(1957), prepared by the 
United Nations Secretariat, 1 Official Records 3-9, 19 (U.N. Doe. No. A/CONF.18/37) 
(1958). The Premier of the Soviet Union has also threatened to shoot down any 
aircraft flying over the Black Sea along the Soviet border. N.Y. Times, Sept. 8, 
1960, p. 1. 

166 On July 7, 1960, a Soviet warship stopped the 8.8. Ocean Eva, a U. S. freighter 
of about 10,000 tons, when she was on the high seas about 350 miles from the Soviet- 
held Kurile Islands. N.Y. Times, July 22, 1960, p. 1. 

167 As proof of the reasonableness of the 6-mile territorial sea plus 6-mile fishing-zone 
concept incorporating a 10-year phasing-out period as a basis for international agree- 
ments, the United Kingdom and Norway are understood to have formulated such an 
agreement as to Norway’s territorial sea and fisheries claims, thus putting into effective 
practice this U. S.-Canadian compromise.as proposed at the second Conference. N. Y. 
Times, Sept. 29, 1960, p. 2. 


SOME OBSERVATIONS ON THE CURRENT STATUS 
OF THE TATE LETTER * 


By Leo M. DRACHSLER 
Of the New York Bar 


Opportunity to drive a significant salient, spearheaded by a specific 
implementation of the Tate Letter? into the stubbornly resisting domain 
of sovereign immunity, was presented recently to both the State Depart- 
ment and the New York Supreme Court in Weilamann and McCloskey 
(Sheriff of City of New York) v. The Chase Manhattan Bank. Bank 
accounts of the State Bank and the Bank for Foreign Trade of the 
U.S.S.R., maintained in the Chase Manhattan Bank, had been attached 
by the New York City Sheriff in an action by Mrs. Weilamann, owner of 
Soviet state bonds in default. The party defendant, the Soviet Union, 
though served with process, did not appear in the main action, or directly 
enter a plea of immunity. In a further action m aid of the warrant of 
attachment, for a judgment directing the Chase Manhattan to turn over 
the moneys in these accounts to the Sheriff, pursuant to the warrant (the 
bank having refused to turn over the moneys to the Sheriff on the ground 
that it was not indebted to the U.S.S.R., but did owe balances to the two 
Soviet banks), the complaint was dismissed on the ground that the State 
Department’s letter of interest suggesting immunity of the U.S.S.R. from 
attachment must be honored. 

The Department and the court declined this extraordinary opening to 
further the erosion of the immunity doctrine. Here was the chance for 
the Department to clarify and implement the principles of the Tate Letter, 
by their specific application in a pending litigation, and for the court to 
unshackle itself from the uncritical deference of the Judicial Branch to the 
notion that the Executive must not be “‘embarrassed’’ in the conduct of 
foreign affairs. No plea is made here for a rigid or dogmatic application 

*The substance of this article was prepared as a report to the Committee on 
European Law of the ABA Section of International and Comparative Law. 

126 Dept. of State Bulletin 984 (1952), Letter of Jack B. Tate, Acting Legal Ad- 
viser, to the Acting Attorney General, Philip B. Perlman, May 18, 1952. 

2192 N. Y. Supp. (2d) 469, Supreme Court, Westchester County, Spee. Term, Oct. 
1, 1959, Samuel W. Eager, J. The writer was associated with Louis C. Bial, Esq., and 
Arthur F. Gaynor, Esq., members of the New York Bar, in the preparation of the case, 
and wishes to thank them for the use of briefs and documents referred to in this dis- 
cussion. Delson, Levin & Gordon, and Close, Griffiths, McCarthy & Gaynor, New York 
City, represented the plaintiff. Milbank, Tweed, Hope & Hadley, New York City 
(Samuel Ross Ballin, Esq., and Alan C. Swan, Esq. of counsel), represented the Chase 
Manhattan Bank. No appeal was taken from the decision of Judge Eager. 

8192 N.Y. Supp. (2d) 469. Sec. 943, N.Y. Civil Practice Act, ‘f Actions and Special 
Proceedings by Plaintiff and Sheriff Jointly’’ (in aid of a warrant of attachment). 
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of the Tate doctrine, especially in the absence of some specifications by the 
State Department of well-defined examples or classes of a foreign sovereign- 
ity’s activities, to be subjected to the restrictive theory. But having in 
mind the struggle to evolve, by courageous judicial action, a reasonable 
principle of sovereign liability where ordinary commercial or industrial 
activities are concerned, and to eliminate or reduce the impact of the 
absolute doctrine, one can only echo the acidulous comment of the Master 
of the Rolls, Sir Wilfrid Greene, after Sir Stafford Cripps had urged the 
King’s Bench not to come to a decision which might embarrass the Execu- 
tive with regard to matters of state, that: ‘‘I do not myself find the fear 
of the embarrassment of the executive a very attractive basis upon which 
to build a rule of English law. ...’’# 

Measured by the compliant decision of Justice Eager in Weidamann, 
little progress can at present be noted among the courts to break with the 
comforting, self-imposed doctrine that the judiciary after all is a ‘‘mere 
weather cock of foreign policy.’’ 5 

Mrs. Weilamann, a resident of Westchester County, New York, originally 
sued to recover on a ‘‘State Note’’ of the U.S.S.R., face value of Ten 
Thousand Pounds Sterling, dated Moscow, December 26, 1931, and falling 
due October 1, 1940. She had purchased the note for value before default, 
which occurred on the latter date. Service of process upon the U.S.S.R. 
was effected by publication. It is of critical importance to note a fact 
which the State Department and the Court completely ignored, though it 
had been emphatically brought to the attention of both, viz.: the note on 
which the action was based was issued in payment for the purchase of 
machinery and other equipment by the U.S.S.R. from Tetiuhe Mining Cor- 
poration, Ltd., a British corporation with a Russian (Czarist) concession. 
(The note was one of a series representing the purchase price, which were 
payable at various dates at the office of the Moscow Narodny Bank, Ltd., 
in London, England. Those notes payable prior to 1940 were duly paid. 
Those which became due in or after 1940 were unpaid). Mrs. Weilamann 
thus relied upon a transaction which by its nature could have been entered 
into by any private party. 

In a recent decision in New York Supreme Court, Special Term, N.Y.L.J. 
June 21, 1960, p. 10, col. 8 (per Matthew M. Levy, J.), Et ve Balik Kurumu 
v. B.N.S. Intern. Sales Corp’n., the plaintiff, a ‘‘state enterprise’’ of the 
Republic of Turkey, whose function was to develop in Turkey the meat 
and fish industry, sued defendant, a domestic corporation, for breach of 
contract in failing to deliver mutton. Defendant counter-claimed for a 
sum in excess of plaintiff’s claim. In its reply, the Turkish enterprise 
pleaded sovereign immunity as a complete defense and, as a partial de- 
fense, that the counter-claim be limited to a set-off against any amount 
which plaintiff could prove against defendant. On motion to strike de- 
fenses, which was granted, the court held that the plaintiff is a business 

4 Kawasaki Kisen Kaisha of Kobe v. Bantham Shipping Co. Lid. [1939] 2 K.B. 


544, at p. 552. 
5 Michael Zander, ‘The Act of State Doctrine,’’ 53 A.J.L.L. 826, 852 (1959). 
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agency of a foreign Power and not the sovereign itself; that it waived 
immunity by affirmatively invoking the jurisdiction of the court by start- 
ing suit, not by defensive action against litigation. The suit, the court held, 
was on a business contract with a domestic corporation, which any in- 
dividual could make (not upon an intergovernmental compact). Further, 
that the counterclaim interposed was based on the very transaction sued on 
(distinguishing the facts from National City Bank of N.Y. v. Rep. of 
China, 348 U.S. 356), not an indirect claim grounded upon an extrinsic 
situation. Finally, Justice Levy held that the disallowance of immunity 
would not give rise to any diplomatic issues between Turkey and the U. S. 
Government, since there had been no executive representations to the court 
on the matter. 

The opinion is silent on the Tate Letter. Reference to it was unneces- 
sary, since, as Justice Levy correctly stated, in view of the absence of any 
representations by the State Department, he ‘‘felt free to determine the 
matter in the exercise of judicial responsibility.” 

Now, Mrs. Weilamann did not rely on any ‘‘governmental’’ act of the 
U.S.S.R. It was not disputed in her case, indeed not even mentioned by 
the State Department in its suggestion of interest to the court, that the note 
on its face appeared to be a ‘‘commercial’’ note, which, prima facie, at least, 
was evidence of the non-governmental, commercial character of the trans- 
action from which the note was derived. And the opinion of Judge Eager 
is likewise silent on this vital fact. Thus the Tate Letter’s bold announce- 
ment that it would be in the future ‘‘the Department’s policy to follow the 
restrictive theory of sovereign immunity in the consideration of requests of 
foreign governments for a grant of sovereign immunity,” € escaped the 
disagreeable test of application in a hard case by the more agreeable 
expedient of silence.” Instead, the contest in Weidamann went off on the 


6 Note 1 above. 

7The Tate Letter is an excellent summary review of the current (1952) status of 
the newer ‘‘restrictive’’ (compared to the classical or absolute) theory of sovereign 
immunity that such immunity is recognized with regard to public acts (jure imperit) 
of a state, but not with regard to private acts (jure gestionis). When issued, the Tate 
Letter was hailed as a major policy step of the United States in joining the worldwide 
trend towards adoption of the restrictive theory. The Supreme Court in National 
City Bank v. Republie of China, 348 U.S. 356 (1955), commented with evident approval, 
p. 361, that ‘‘Recently the State Department has pronounced broadly against recog- 
nizing sovereign immunity for the commercial operations of a foreign government 
...? For discussions of the Tate Letter, see: Bishop, ‘‘New United States Policy 
Limiting Sovereign Immunity,’’ 47 A.J.LL. 93 (1953); Re, ‘‘Nationalization and the 
Investment of Capital Abroad,’’ 42 Georgetown Law J. 44, 62 (1953); Comment, 
‘(The Jurisdictional Immunity of Foreign Sovereigns,’’ 63 Yale Law J. 1148, 1160 
(1954); Cardozo, ‘*Sovereign Immunity: The Plaintiff Deserves a Day in Court,’’ 
67 Harvard Law Rev. 608 (1954); W. H. Reeves, ‘‘Leviathan Bound—Sovereign Im- 
munity in a Modern World,’’ University of Virginia Law Review (May, 1957), and 
‘í Good Fences and Good Neighbors: Restraints on Immunity of Sovereigns,’’ 44 
ABA Journal 521 (June, 1958); V. G. Setser, ‘‘The Immunities of State and Govern- 
ment Economie Activities,’’?’ 24 Law & Contemporary Problems 291 (Spring, 1959). 
For earlier eriticism of the tendency of the executive to assume judicial functions 
where issues of foreign sovereigns’ activities are involved, see Jessup, ‘‘Has the Su- 
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highly technical dispute as to whether the immunity of the U.S.S.R. (as- 
serted by way of and through the Department of State)? was an ‘‘im- 
munity from jurisdiction” or ‘‘immunity from execution.’’® 

In the Weilamann case, the Chase Bank resisted the action in aid of at- 
tachment on the ground that the ‘‘jurisdiction of the Court may not, or in 
any event, should not be exercised herein as against property of the U.S.S.R. 
The claim is that these bank accounts are immune from the process of the 
Court... .’’?4° The court adhered to the conventional doctrine that ques- 
tions of immunity of foreign sovereign Powers and their property from 
the process of the court ‘‘must be dealt with in view of furtherance of 
comity between nations and must be resolved in accordance with policies 
formulated by the United States Department of State for the working out 
of international relations... .’’ But the State Department failed to live 
up to the basic policy already formulated in the Tate Letter (7.e., enforce- 
ment of the restrictive rather than the absolute theory of immunity). It 
failed expressly to classify the transaction out of which the Soviet note 
grew. This transaction was a commercial and non-government act, indis- 
putably prwate in nature (jure gestionis). If the Department had so 
notified the court, the answer would likewise have been ready made for the 
court. The U.S.S.R. would unavoidably have been subjected (and in the 
writer’s judgment properly so), just as any other private defendant, to the 
jurisdiction of the court, with all the liabilities of other private judgment 
debtors to execution and satisfaction of judgment following institution of 
attachment proceedings against its property located within the Sheriff’s 
jurisdiction. After observing that the State Department’s suggestion of 
interest must be honored by releasing the attached property of the U.S.S.R., 
and denying any pending motion ‘‘for execution or action analogous to 
execution,’’ the court stated: 


... It is true that the suggestion of interest indicating the position of 
the Department of State would not deprive this Court of determining 
any question left open by such Department for decision by this Court. 
US. of Mexico v. Schmuck, 294 N.Y. 265, 62 N.E. (2) 64, 68... 
[Emphasis added ]." 


But immediately upon this token reassertion of judicial independence, 
the court seemed to abandon the task of (a) ascertaining whether the State 
Department had indeed ‘‘left open any question,” and (b) determining 
such question. The real question, in the writer’s judgment, ‘‘left open” 
by the State Department (and which, despite the silence on that subject, 
the court, sua sponte, should have ‘‘opened,’’ and determined), was the 


preme Court Abdicated One of Its Functions?’’, 40 AJL. 168 (1946); Note, 
‘í Judicial Deference to the State Department on International Legal Issues,’’? 97 
U. Pa. Law Rev. 79 (1948). 

8 Weilamann, cited note 2 above, pp. 472, 473. 

9The preliminary question as to whether the moneys in the bank accounts in the 
names of the two Soviet banks were the property of the U.S.S.R. itself (involving the 
issue of the identity of these two banks as mere Soviet agencies of the Soviet state), 
was resolved in favor of plaintiff. Ibid. 471. 

10 Fbid. 11 Ibid. 472, 
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dispositive question of the nature of the underlying purchase by the 
U.S.S.R. from the British seller, the price being represented by the Soviet 
State Notes upon whose default Mrs. Weilamann brought her original 
action. 

The court saw no question “‘left open.’’ Instead, it merely echoed the 
State Department’s own determination of policy on a question which the 
Department had already foreclosed, viz., opposition to execution of judg- 
ment by attachment of the property of the defaulted judgment debtor, the 
U.S.S.R., in New York bank accounts. 

Stated the Tate Letter: 


... Finally, the Department feels that the widespread and increasing 

practice on the part of governments of engaging in commercial ac- 

tivities makes necessary a practice which will enable persons doing 

business with them to have their rights determined in the Courts... . 
But despite the Tate Letter, Mrs. Weilamann’s ‘‘rights’’ in the commercial 
transaction represented by the Soviet Note she owned, were not in reality 
‘‘determined.’’ The court did determine, however (with the spur of the 
State Department’s ‘‘suggestion of interest’’), that, albeit Mrs. Weilamann 
had an unchallenged default judgment against the U.S.S.R., the property 
of the U.S.S.R. should be immune from execution or other action analogous 
to execution.? Thus the highly technical collateral issue of ‘‘attachment”’ 
or ‘‘exeeution’’ against a foreign sovereign’s property, became the main 
issue in the case. 

This forced the plaintiff to contend # that, since the State Department’s 
position had heretofore recognized a distinction between ‘‘immunity from 
yarisdiction,’’ and ‘‘immunity from execution,’’ and had not extended this 
to bar an attachment of a foreign sovereign’s property for the purpose of 
obtaining jurisdiction, but that its policy merely opposed an execution of 
a judgment against such property, the court should retain jurisdiction to 
determine whether or not the instant action was to be regarded as a pro- 
ceeding looking toward execution of the judgment in plaintiff’s favor. 
Furthermore, the plaintiff argued that the instant action in aid of attach- 
ment was merely a step in the court toward perfecting of the attachment 
for the purpose of vesting the court with jurisdiction, and not an action 
looking toward execution of a judgment against the U.S.S.R. The court, 
however, rejected this argument and held that a recovery in the instant 
action 


would result in application of the funds from the attached bank ac- 
counts to the satisfaction of the judgment. (N. Y. Civil Practice Act, 
See. 943 and See. 922 subdiv. 3.14) Thus the proceeding with this ac- 
tion here is in effect, the taking of action for the purpose of the execu- 
tion of a judgment... = 

12 Ibid. 471. 13 Ibid. 

14 Sec. 943, C.P. Act, note 3 above; Sec. 922 (3), ‘‘ Actions and Special Proceedings by 
Sheriff’? (action by sheriff in aid of attachment issued against non-resident defaulting 
defendant). 

15In his letter to the Attorney General dated March 9, 1959, the Legal Adviser of 
the State Department, Mr. Loftus E. Becker, relied on Dexter and Carpenter Ine. v. 
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Then, remarkably, the court brushed aside this troublesome technical ques- 
tion, safely reverted for its authority to the State Department’s position 
and dismissed the complaint with the following: 


... In any event, it is clear that we should not be concerned here 
with classifying this particular action for the purpose of determining 
whether or not technically speaking, under the law of this State, it is 
in the nature of ‘‘action analogous to execution on the property’’ of the 
U.S.S.R. We are to be concerned solely with the position which is 
taken by the State Department, and its position with respect to the 
immunity of the particular bank accounts must be honored by this 
Court. The Court may not proceed contrary thereto in this or any 
similar case and thereby jeopardize international relations. Here, the 
State Department’s position as indicated by the suggestion of interest 
and the letter of March 9, 1959, is clearly to the effect that this Court 
should deny to plaintiffs the relief sought in this action. The com- 
plaint is dismissed without costs. Settle judgment on notice. [Em- 
phasis added. | 


But compounding the confusion precipitated by this determination was 
the court’s disregard of a letter of April 1, 1959, of the State Department 
Legal Adviser to the Attorney General, withdrawing the request con- 
tained in the March 9 letter for action by the United States Attorney to 
secure the release of the property of the U.S.S.R. After conference with 
the Legal Adviser following issuance by him of the March 9 letter, counsel 
for plaintiff convinced him that his statement therein that any action in 
aid of attachment ‘‘has for its primary and essential purpose the satis- 
faction of any judgment that may be obtained against the defendant,”’ 
was erroneous. By his letter of April 1, 1959, the Legal Adviser indicated 


Kunglig Jarnvagsstyrelsen, 43 F. 2d 705 (2 C.A., 1930), and Bradford v. Chase 
National Bank, 24 F. Supp. 38 (S.D.N.Y., 1938), as authority for the rule that 
execution of a judgment not be permitted against a foreign sovereign consenting to 
suit, adding that ‘‘ where the foreign sovereign has not submitted to the jurisdiction of 
the Court it would be an a fortiori case.’’ If the Tate policy were to be affirmatively 
adhered to by specifie instructions from the State Department to courts where the 
basic question of jure gestionis v. jure imperii arises, and the Department were to 
’ decide, in a given state of facts that jure gestionis is shown, it would necessarily 
follow that the objection to execution or attachment against a foreign sovereign’s 
property would no longer exist. It could hardly be argued with any show of logic 
that the Tate principle, which subjects a foreign sovereign to jurisdiction (presumably ' 
for all purposes, from service of process to collection of judgment), stops, or should 
stop, at the point of execution or attachment upon the foreign sovereign’s property. 
Such a position, would, it is suggested, make a mockery of the Department’s announce- 
ment of May, 1952. It is high time that sanctity or ‘‘partial’’ sanctity of a foreign 
sovereign’s property (ie, after judgment) be put aside. If a foreign sovereign, 
under the Tate doctrine, may be subjected to jurisdiction in a ease of jure gestionis, 
it should be subject, as all other defendants, for all jurisdictional as well as procedural 
purposes. In other countries, this aspect of the absolute immunity doctrine is be- 
ginning to weaken (Setser, loc. cit. note 7 above, and authorities cifed at p. 308), and 
in a number of cases in countries adhering to the restrictive theory the courts have 
shown a disposition to order execution upon state property. Setser, ibid. at p. 312, lists 
14 U.S. commercial treaties which contain an immunity waiver as to suit, and also to 
immunity from execution of judgment, relating not only to private but publicly-owned 
enterprises. 
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that he had reversed his position set out in the March 9 letter and had ac- 
cepted counsel’s demonstration that, while ‘‘satisfaction of judgment’’ 
means payment to the judgment creditor, the action in aid of attachment 
does not require payment to the creditor, but payment to the Sheriff, who 
does not even acquire title to the amount in question, but merely holds it 
in custodia legis to await further disposition. Furthermore, that the inter- 
pretation of the nature of such an action in aid of attachment is for the 
Supreme Court of New York, not for the State Department, to determine, 
and that, accordingly, the effect of any suggestion of immunity must be 
limited to immunity from execution for the purpose of satisfying the judg- 
ment against the U.S.S.R., but should in no way prevent the court from 
granting the instant relief which would merely have directed the Chase 
Bank to transfer custody of the funds attached to the Sheriff. Thus, the 
court ignored the express request to release the funds of the U.S.S.R. to 
the Sheriff for the limited purpose described, and simply by-passed its 
obligation to rule on the nature of the action in aid of attachment under 
Sections 922, 923, and 943, Civil Practice Act, whose purpose New York 
decisional law uniformly holds is merely to perfect the levy made under 
the warrant, is merely auxiliary and incidental to the main suit, does not 
vest the Sheriff with title to the attached property, but enables him merely 
to assert a possessory or custedial right (in custodia legis) in order to ef- 
fectively carry out the command of the warrant of attachment, and to await 
ultimate disposition by the court.* Despite this explicit showing that the 
purpose of the action in aid of attachment was merely to perfect the juris- 
diction of the court and had nothing whatever to do with execution upon 
any judgment which the court might render or had rendered against the 
U.S.S.R., the court rested its ruling on the admittedly incorrect and 
repudiated request of the State Department in its March 9 letter. 

The consequence is that the ruling in Weilamann*’ has still further 
muddied the treacherous waters of the immunity doctrine. The Tate 
Letter ’s impact or effectiveness in any future cases involving acts of foreign 
sovereigns jure gestionis has at least been called into question,?® and the 
problem of the extent to which a judgment against a foreign sovereign may 
be implemented has been more than ever left in nubibus. 

16 Marshall v. Friedman, 176 Mise. 32, 26 N.Y.S. (2d) 756; Brown, et al. v. J. P. 
Morgan and Co. Ince., 177 Mise. 626, 31 N.Y.S. (2d) 328. 

17 192 N.V.S. (24) 469. 

18 The correspondence between counsel for Mrs. Weilamann and the State Department, 
and the letters of the Legal Adviser to the Attorney General dated Mareh 9 and 
April 1, 1959, are found in an Appendix to Plaintiff’s Supplemental Memorandum 
submitted in support of jurisdiction. 

18 For comment on the degree to which European courts permit execution upon 
judgments or attachments against foreign sovereigns, see 1958 Proceedings, American 
Society of International Law 81 et seg. Panel II: ‘‘Foreign Public Entities as Liti- 
gants in U.S. Courts’’; ‘‘The Tate Letter and the National City Bank Case: Implica- 
tions.’? For a discussion of the problems confronting creditors in suits against a 
foreign government, in the light of varying characterizations of the act of borrowing 


either as jure gestionis or imperii, see Delaume ‘‘ Jurisdiction of ‘Courts and Inter- 
national Loans,’? 6 A. J. Comp. Law 189 at 201-203 (1957). 
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The Tate Letter has, to the writer’s knowledge, been explicitly referred 
to as the basis for judicial decision, thus far, in only one case, viz., New 
York and Cuba MSS. Co. v. Republic of Korea, 132 F. Supp. 684 
(S.D.N.Y., July 13, 1955). Curiously, there was a similarity to Weilamann 
on the facts. Attachment of Korea’s funds on deposit in New York banks 
in an admiralty suit against the Republic was involved. But the court in 
Weilamann made no reference to the case. In the Republic of Korea case,” 
Judge Weinfeld quoted the State Department’s language in its letter to 
the Attorney General?! requesting a suggestion of immunity, to the effect 
that the United States recognizes that under international law property 
of a foreign government is immune from attachment and seizure, and that 
this principle is not affected by a letter dated May 19, 1952, from the Act- 
ing Legal Adviser to the Department of State to the Acting Attorney 
General of the United States regarding the adoption by the Department of 
the restrictive theory of sovereign immunity in disposing of requests from 
foreign governments that immunity from suit be suggested in individual 
eases. The Department then suggested immunity of the property of the 
Republic of Korea from attachment, but did not request immunity from 
suit, inasmuch as the particular acts out of which the cause of action arose 
were not shown to be of purely governmental character. Confronted by 
the express announcement in the suggestion that the State Department, 
despite its favorable attitude towards the restrictive theory, adheres to the 
doctrine that the property of a foreign government is immune from at- 
tachment, Judge Weinfeld had no choice but to vacate the attachment. 
Since jurisdiction rested on attachment, the lifting of the attachment made 
it unnecessary to pass on ‘‘the interesting question of whether the Republic 
of Korea would otherwise be entitled to immunity from suit even under 
the restrictive theory,’’ or upon ‘‘the libellant’s contention that since the 
State Department declined to suggest immunity from suit following 
representations made by the Korean Ambassador, the respondent (Re- 
public of Korea) may not now be heard to contest before the Court the 
Department’s ruling on that issue... .’’?? Thus the significance of the 


20132 F. Supp. 684 at 684. 21 Ibid. 685, 686. 

22 Ibid. 687. In a perceptive comment in the margin (footnote 7), Judge Weinfeld 
(answering the argument that the restrictive theory is illusory since jurisdiction in 
many instances can only be acquired by attachment, and that there is a manifest con- 
tradiction in the Department’s position that Korea’s funds are immune from attach- 
ment though not from suit), observed that even where there is non-attachment juris- 
diction, ‘‘there is no assurance of collection of any judgment that may be obtained 
against the foreign state.’’ Dexter v. Kunglig, ete., note 15 above. Further, Judge 
Weinfeld held it unnecessary ‘‘at this time’’ to decide whether, in the light of the 
relaxation of the absolute theory, a distinction should now be made between seizure 
of property necessary to vest jurisdiction and seizure of property under execution to 
enforce collection of a judgment where jurisdiction had been previously acquired with- 
out attachment or seizure. Finally, that ‘‘ a distinction might be urged on the ground 
that in the instance where attachment is necessary to vest jurisdiction, the basic issues 
are still unresolved, whereas in the instance of jurisdiction already acquired, the Court 
had passed on all issues, including whether or not the claim rests upon acts of a private 
rather than a public character.’’ (Emphasis added.) 
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Republic of Korea case is found in the feature that the Department ex- 
pressly refused, upon the facts as presented, to characterize the claim as 
resting upon acts of a purely governmental character, i.e. not entitling 
Korea to immunity from suit. Though immunity from suit was ruled out 
by Judge Weinfeld as not in issue, the Department at least lived up to its 
self-imposed obligation, under the Tate Letter, to determine affirmatively, 
in accordance with its own criteria upon requests for grants of immunity, 
whether the claim or acts in question are within jure gestionis or jure 
imperii. It is therefore difficult to understand why the Department, in 
the Weidamann case, did not likewise characterize for the guidance of the 
court the claim of the plaintiff upon the defaulted Soviet note and the 
nature of the transaction and acts (unquestionably private, commercial and 
non-governmental) from which her claim was derived. Is an act or 
transaction jure gestionis less so, when engaged in by the U.S.S.R., than 
by Korea? 

It is interesting to observe that where there is involved an easily clas- 
sifiable transaction, such as the purchase of a residence of a representative 
of a foreign country to the United Nations, the Department does not 
hesitate to grant a request for immunity from suit and to state the reason 
for such grant. In Knocklong Corp. v. Kingdom of Afghanistan, 167 
N.Y.S. (2d) 285 (New York Sup. Ct., Nassau Co., March 26, 1957), plain- 
tiff claimed title to a house, acquired by tax deed from the County 
Treasurer, and which was previously owned by the Kingdom of Af- 
ghanistan and occupied by its Chief Representative to the United Na- 
tions. The State Department certified to the court that the Kingdom of 
Afghanistan was immune from suit, stating that it ‘‘recognizes** the 
sovereign immunity of the Kingdom of Afghanistan in relation to the 
present action in view of the nature of the property which is the subject 
of this action.” (Emphasis supplied.) The court accepted the suggestion 
and dismissed the complaint.*® 

Does the Weilamann case mark the resurgence of the absolute immunity 
doctrine within the United States Government? The Department of 


23 In Loomis v. Rogers, 254 F. 2d 941 (C.A.D.C., June 16, 1958, cert. den, 359 
U. S. 928), involving an attachment by plaintiff, asserting a claim for legal services, of 
funds of the Italian Government in the hands of the Attorney General as successor to 
the Alien Property Custodian, there was no official suggestion of immunity by the 
Italian Government. The court held (p. 944) that the requirement that there be a 
formal suggestion of immunity applies only in those cases where there is a question of 
fact as to whether the property proceeded against is the publie property of the sovereign. 
Since there was no question that the property in question belonged to the Italian 
Government, the court directed dismissal of the attachment proceedings for want of 
jurisdiction. 24167 N.Y.S. (2d) 285 at 287. 

25 Weilamann, 192 N.Y.S. (2d) 469, seems to be the ‘‘really significant case’? which 
Setser anticipated when (note 7 above) writing, in the Spring of 1959, he stated: “f... 
Since its issuance no really significant case has arisen to test the determination of the 
government to be guided by the principles set forth (in the Tate letter) to indicate 
the criteria by which a determination is to be made as to what classes of acts are 
entitled to immunity, and to establish the firm precedents needed to fix the lines of a 
permanent policy....’’ (Emphasis added.) 
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Justice seems at present to be leaning heavily in that direction.?6 The 
State Department’s brave new policy announced in the Tate Letter (as 
judged by the silence about or unwillingness in the Weilamann case to 
characterize a great Power’s acts in the issuance of and liability for its 
state obligations, arising out of a strictly non-governmental purchase of 
privately-owned mining property and equipment), may perhaps be due 
for a quiet shelving. Future cases (especially hard ones, such as Weila- 
mann) will of course determine the Tate Letter’s vitality.” In the mean- 
time, we can only hope that the United States will not further regress 
towards re-recognition of absolute immunity. Can an English scholar’s 
recent observation 75 on the state of his country’s law in this area of inter- 


26See the position of the Justice Department as stated by G. S. Leonard, Civil 
Division, in ‘‘The U.S. as Litigant in Foreign Courts,’’ 1958 Proceedings, American 
Society of International Law 95, which in substance is to the effect that in defending 
the United States abroad, it is preferable and less expensive to meet nearly every 
foreign proceeding with the plea that it is an uncontested suit against a sovereign. 
It is interesting that at the Cologne (1958) Conference of the International Bar As- 
sociation, a resolution on sovereign immunity, which was ready for adoption, was de- 
ferred for further study by reason of the intervention of several high-ranking officials 
who opposed the resolution on the ground that it would make it more difficult for the 
U.S. to maintain its immunity from suit in foreign courts. See Anderson, ‘‘The 
International Bar Conference at Cologne, Germany,’’ 5 Federal Bar News 312 (1958). 
It has been suggested (Setser, note 7 above, p. 814) that treaty arrangements be entered 
into to allow, on a reciprocal basis, the liabilities that each nation has assumed under 
its own law to be enforceable against it by foreign courts, which would apply the 
other countries’ applicable laws. The obvious criticisms of this proposal are that extra- 
territorial extension of national laws would take place, and complicated procedural 
problems as well as insoluble problems of interpretation and enforcement of foreign 
laws would arise. 

27 Mr. Louis C. Bial, co-counsel for Mrs. Weilamann, has trenchantly stated: ‘‘ Whether 
attachment will be permitted under the Tate Letter is the crucial issue of the whole 
matter. It is impossible to get jurisdiction over any foreign government or country 
without first bringing attachment. If the Tate Letter were supposed to do anything 
except make its author famous, attachment at least for the purpose of obtaining juris- 
diction should be permissible’? (Panel TI discussion, cited note 19 above, p. 110). 
Cohn, note 28 below, at p. 273, refers to a decision of the Court of Appeals of Paris 
(I Chambre, 29 Jan. 1957, 84 Journal du Droit International 393 et seg. (1957)) that 
those foreign loans constitute acta imperii whose proceeds are intended for the use 
of the public services of the foreign state. This might be a useful criterion for nations 
of the free world where there is still some fairly recognizable distinction between the 
public and private sectors of the economy, but hardly for the Soviet Union where 
obviously the proceeds of all state loans are devoted to ‘‘public services.’’ The em- 
phasis, however, for which this writer contends is that the State Department itself, if 
the Tate principle is to be given any practical and meaningful content, should under- 
take the responsiblity of characterizing any foreigu state loan as either actum gestionis, 
and thus not entitled to immunity, or actum imperii, and immune, for the purpose, at 
the very least, of guidance to the courts in the matter of subjecting the sovereign to 
suit, if not to execution of a judgment or attachment of its property within the forum. 

28E. J. Cohn, ‘Waiver of Immunity,’’ 35 Brit. Yr. Bk. of Int. Law 260 (1958). 
Dr. Cohn goes on to comment: ‘f. . . The rule of absolute immunity which the English 
courts have adopted is nearly everywhere else being replaced by that of relative im- 
munity. In most of the leading countries immunity of sovereign states no longer 
covers acta gestionis. Even in the fields in which it is allowed to persist the operation 
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national relations be likewise applied at this time to our own: ‘‘.. . the 
English Doctrine on the immunity of sovereign states stands today in a 
position of unsplendid isolation. .. .’’? 29 


of immunity is limited by the readiness of the courts to presume that contracts con- 
cluded by a foreign state contain an implied submission to jurisdiction. The position 
now is that the English courts accord to foreign states immunity to an extent to which 
no other state would accord immunity either to this country or to any other state.’’ 
Further (at p. 261), that when the trading state appeared, the courts on the continent 
imputed to them a presumed intention to submit to the jurisdiction, and that all that 
had to be done was to establish types of cases in which the intention to submit to 
jurisdiction was to be implied. The main point of this paper is that the State De- 
partment, instead of waiting for the embarrassment of granting requests for immunity 
ad hoc, set forth in an addendum to the Tate Letter that, as above noted, in certain 
specific factual contexts or categories, immunity will not be granted. For an exhaustive 
study of sovereign immunity see Gmür, Gerichtsbarkeit über Fremde Staaten (Zurich, 
1948). 

29 At the general meeting of the International Bar Association at Salzburg, Austria, 
July 4-8, 1960, the Committee on Sovereign Immunity submitted a Report on the Im- 
munity of Sovereigns engaged in Commercial Activity. Strong recommendations were 
made, in a majority report, for the extension of the restrictive theory of sovereign 
immunity to the liabilities of governments when engaged in commercial activities out- 
side of their own sovereign domain and with the nationals of other countries. These 
1960 recommendations were elaborations of the Oslo Resolution passed at the 1956 
meeting of the Association, which grew out of the symposium at Oslo on the subject 
‘í Suggestions for alleviating hardships from sovereign immunity in tort and contract.’’ 
The Salzburg Report was signed by Sven Arntzen (Norway), W. O. Carter (England), 
Cure (France), Roberto Reyes Morales (Spain), Wm. Harvey Reeves (U.S.A.), Chair- 
man, Otfried Sander (Germany), Mehmet Taplamaci (Turkey), and R. O. Wilberforce 
(England). Robert N. Anderson (U.S.A.) filed a sole dissent to the majority report. 


INDONESIAN NATIONALIZATION MEASURES BEFORE 
FOREIGN COURTS—A REPLY 


By Hans W. BAADE 
Duke Unwersity School of Law 


It has recently been held in The Netherlands that Indonesian nationaliza- 
tion measures failed to affect title to goods and securities situated in The 
Netherlands. Almost simultaneously, it was decided in Western Qer- 
many that the same measures did affect title to goods situated in In- 
donesia.? Martin Domke concludes his admirably informative report on 
these decisions è with the statement that while the decisions of the Dutch 
courts correspond with the concept of non-recognition of foreign confiscatory 
decrees which assertedly still prevails in Western countries, the German 
courts in “‘abandoning’’ what is called the prevailing view did not submit 
convincing reasons for ‘‘changing the well-established principles of in- 
ternational law.’’* Issue is here taken only with these latter assertions. 
Tt will be contended that the German decisions were in conformity with 
well-established principles of international law and followed the prevail- 
ing practice of Western countries. 


I. Cuorcz-or-Law RULES APPLICABLE 


According to German private international law "—as, indeed, according 
to the private international law of apparently all other countries °—the 
validity of transfers of title to property is determined in accordance with 
the lex rei sitae. This general rule is subject to the qualification that 
foreign law will not be given effect if contrary to the public policy of the 


1 Rechtbank Amsterdam, Dec. 22, 1958, 1959 Nederlandse Jurisprudentie (hereinafter 
N.J.), No. 73; Hof Amsterdam, June 4, 1959, 1959 N.J. No. 350. Pertinent Indonesian 
enactments are reprinted in English in 5 Nederlands Tijdschrift voor Internationaal 
Recht 230-232 (1958), and 6 ibid. 290-310. The measures in question are critically 
discussed in an editorial by the Board of Editors, ‘‘The Measures Taken by the 
Indonesian Government Against Netherlands Enterprises,’’ 5 ibid. 227 (1958), and in 
Opinions by Lord McNair, 6 ibid. 218; Rolin, ibid. 260, and Verdross, ibid. 278 (1959). 

2 Landgericht Bremen, April 21, 1959, 1959 Aussenwirtschaftsdienst des Betriebs- 
beraters 105; Oberlandesgericht Bremen, Aug. 21, 1959, ibid. at 207 (abridged). 
These decisions have recently been approved by eminent authority. Kegel, Interna- 
tionales Privatrecht 354 (1960). 

3 Domke, ‘‘ Indonesian Nationalization Measures before Foreign Courts,’’ 54 A.J.LL. 
305 (1960). 4 Ibid. at 323. 

5 See Kegel in 4 Soergel, Bürgerliches Gesetzbuch 55-60 (8th ed., 1955), citing 
numerous decisions and further authorities; Beitzke in Achilles-Greiff, Bürgerliches 
Gesetzbuch 1142-1143 (20th ed., 1958). 

6 See generally 4 Rabel, The Conflict of Laws, A Comparative Study 30 ff. (1958). 
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forum,’ a qualification which, since it seems to be also more or less gen- 
erally adopted by representative legal systems the world over,’ prevents 
the rule first mentioned from being a ‘‘general principle of law recognized 
by civilized nations’’® which would of itself possibly be determinative of 
the dispute.2° Since public international law contains no customary rules 
as to the private international law of property transactions, the member 
states of the international community are substantially free in determining 
the scope, and indeed the contents, of both the rule and the exception. 
Thus, if the German courts had not applied Indonesian law either because 
such law was held to be contrary to German public policy * or because the 
particular type of transaction, under German conflict-of-law rules, was not 
or not wholly governed by Indonesian law in force at the eritical time, 
such a course of action would have been perfectly permissible. 

The opposite view, proceeding from a somewhat mythical ‘‘act of state”? 
doctrine,* would seem to be that as a matter of public international law, 


7 Art. 30 of the Introductory Law to the German Civil Code provides: ‘‘The applica- 
tion of a foreign law is excluded if such application is offensive to good custom [contra 
bonos mores] or to the purpose of a German law.’’ (This writer’s translation.) See 
note 12 below. 

8 See 1 Schnitzer, Handbuch des Internationalen Privatrechts 225-248 (4th ed., 1957), 
with numerous further references; Nussbaum, Principles of Private International Law 
110-127 (1943). Cf. Ehrenzweig, ‘‘The Lex Fori—Basic Rule in the Conflict of Laws,’’ 
58 Mich. Law Rev. 637, 671-676 (1960). 9 Art. 38 (1) (e), 1.0.0. Statute. 

10 However, even if it were a general rule of public international law that title to 
property is governed by the lex rei sitae, the question would still remain whether this 
general rule is'subject to exceptions where the lew rei sitae is contrary to another norm 
of publie international law. 

11 As to the interrelationship between publie and private international law, see Nuss- 
baum, op. cit. note 8 above, at 20-26; Stevenson, ‘‘The Relationship of Private Inter- 
national Law to Public International Law,’’ 52 Columbia Law Rev. 562 (1952). 

12 German courts are rather reluctant to resort to the exception of public policy. See, 
for instance, 22 Entscheidungen des Bundesgerichtshofs in Zivilsachen 162 (1956), re- 
printed in English in Schlesinger, Comparative Law 471, 473-476 (2d ed., 1959); 
Sehnitzer, op. cit. note 8 above, at 242-244. 

13 Although German private international law is at least in principle based upon 
nationality and classifies some property rights in accordance therewith—e.g., family 
property and deecedents’ estates, Arts. 15, 19, 24, and 25 of the Introductory Law to the 
Civil Code—conflict with the lex rei sitae is generally avoided by Art. 28 of the Introduce- 
tory Law, which provides that special private international law rules of the lex rei 
sitae shall always prevail. For illustrations, see Baade, ‘‘The Netherlands Private In- 
ternational Law of Succession and the German Courts,’’ 6 Nederlands Tijdschrift voor 
Internationaal Reeht 174, 176-177 (1959); id., ‘‘ Anerbenrecht und Auslandererbfolge,’’ 
1959 Schleswig-Holsteinische Anzeigen 33. Thus, it is quite unlikely that there could be, 
under German private international law, a situation leading to the displacement of the 
lex ret sitae without resort to public policy. 

14 See generally 1 Oppenheim, International Law 267 (8th ed., Lauterpacht, 1958) ; 
F. A. Mann, ‘‘The Sacrosanctity of Foreign Acts of State,’ 59 Law Quarterly Rev. 
42, 155 (1948); Zander, ‘‘The Act of State Doctrine,’’ 53 A.J.I.L. 826 (1959); J. N. 
Hyde, ‘‘The Act of State Doctrine and the Rule of Law,’’ ibid. 635; Dahm, ‘‘ Völker- 
rechtliche Grenzen der inländischen Gerichtsbarkeit gegenüber ausländischen Staaten,’’ 
Festschrift für Arthur Nikisch 153, 175-182 (1958); cf., im defense of the act of state 
doctrine, Reeves, ‘The Act of State Doctrine—A Reply,’’? 54 A.J.LL. 141 (1960); and 
King, ‘‘ Sitting in Judgment on the Acts of Another Government,’’ 42 ibid. 811 (1948). 
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one sovereign state is precluded from sitting in judgment on the acts of 
another state, a contention which is demonstrably false, as amply demon- 
strated by state practice! After all, as emanations of competent state 
organs, final judgments of foreign courts in civil as well as in eriminal and 
fiscal matters are acts of state. It is basic knowledge that the former are 
recognized or not recognized, as the case may be, in each individual country 
im accordance with the principles of private international law there pre- 
vailing,”* and that the latter, in accordance with each country’s own system 
of international administrative law, are also subject to selective enforcement 
or rejection—overwhelmingly the latter.1® 

Thus, the German courts could very well have disregarded the Indonesian 
nationalization measures without thereby making the Federal Republic of 
Germany culpable under public international law as against the Republic 
of Indonesia. But did they have to so disregard these measures in order 
not to render the Federal Republic of Germany guilty of an international 
wrong as against The Netherlands? This would presuppose that the gen- 
erally prevailing rule of private international law which leaves the de- 
termination of title to property to the lex rei sitae is, under an inverse ‘‘act 
of state’’ doctrine, subject to the qualification that public international law 
prohibits the recognition of specific leges rei sitae or acts of state, in this 
case measures of expropriation without compensation, when applied to the 
property of aliens within the territorial jurisdiction of the expropriating 
state. This apparently is Domke’s contention. 


Il. Tar ‘‘Vaumwrry’’ or ‘‘Conriscarions’”’ IN PUBLIC INTERNATIONAL LAW 


While, especially in view of the persistent and apparently successful +° 
attitude of the Soviet Union ™ and the views presently prevailing in other 


15 See the British, United States, and Netherlands decisions cited below, notes 184, 
188-190, 192. 

16 This is ably demonstrated by the authors first cited note 14 above; further discus- 
sion of the pertinent materials would be repetitious. For reasons indicated below, 
however, this author does not share the view frequently advanced by the opponents 
of the act of state doctrine, that foreign acts of state ‘‘violative’’ of international law, 
more particularly foreign ‘‘confiscations,’’ must be refused recognition under public 
international law. 

17 See generally 1 Ehrenzweig, Conflict of Laws 159-164 (1959); 2 Schnitzer, op. cit. 
note 8 above, at 900-954. 

18 See, for instance, Government of India v. Taylor, [1955] 1 All E.R. 292 (H.L.); 
F. A. Mann, ‘‘6ffentlich-rechtliche Ansprüche im internationalen Rechtsverkehr,” 21 
Zeitschrift fir auslindisches und internationales Privatrecht 1 (1956); Ehrenzweig, 
op. cit. note 17 above, at 167-168; Gihl, ‘‘Lois politiques et droit international privé,’’ 
83 Ilague Academy Recueil des Cours 163 (1953, IT). 

19 See Sack, ‘Les reclamations contre les Soviets (1918-1938),’’ 20 Revue de Droit 
international et de Législation comparée 5, 286 (1939), for a detailed account of the 
history of negotiations between the Soviet Union and other countries with respect to 
Soviet nationalizations. 

20 The Soviet view, as for instance stated by the Soviet representative at the London 
Suez conference on Aug. 17, 1956, is that nationalization—-presumably barring specific 
treaty obligations to the econtrary—‘‘falls exclusively within the internal competence”? 
of sovereign states. See The Suez Canal Problem 96, 97 (Department of State Pub. 
6392, 1956). 
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Socialist states,” it has become quite doubtful ?? whether, under present 
customary international law, a state is obliged to pay compensation ** for 
general expropriations insofar as these affect title to the property of 
aliens,** it will here be assumed that as between non-Socialist states 75 this 
obligation still exists. It will therefore be assumed that—bar permissible 
set-offs or counterclaims **—the Republic of Indonesia was and presumably 
still is obligated under public international law to pay compensation for 
the expropriation of property interests?’ of Netherlands nationals in 
Indonesia. 


21 See, for instance, Katzarov, ‘‘La propriété privée et le droit international public,’’ 
84 Journal du Droit international (hereinafter cited as Clunet) 6 (1957); Bystricky, 
‘(Zu einigen Problemen des internationalen Rechts im Zusammenhang mit der sozial- 
istischen Nationalisierung,’’ in Wiemann, ed., Fragen des Internationalen Privatrechts 
92 (1958). The views of lawyers from Socialist states on the question of nationaliza- 
tion are critically discussed by Seidl-Hohenveldern, ‘‘Communist Theories on Confisca- 
tion and Expropriation,’’ 7 A. J. Comp. Law. 541 (1958). A case study in point is 
Sipkov, ‘‘Postwar Nationalizations and Alien Property in Bulgaria,’’ 52 A.J.I.L. 469 
(1958). . 

22 Even in ‘‘ Western’? countries, the existence of a rule of general customary inter- 
national law obligating an expropriating state to pay compensation for the expropriation 
of aliens’ property is inereasingly subjected to doubt. See Friedman, Expropriation in 
International Law (1953); Gould, An Introduction to International Law 467-469 
(1957); Langen, ‘‘Hinige Überlegungen zu Hermann J. Abs’ Sebrift ‘Der Schutz 
wohlerworbener Rechte im internationalen Verkehr als europäische Aufgabe,’’’ 1957 
Recht der Internationalen Wirtschaft 66. 

28 The assertion that full compensation is due for general expropriations is increas- 
ingly rejected in international legal literature. See Oppenheim, op. cit. note 14 above, 
at 352; Dahm, 1 Völkerrecht 515-517 (1958); von der Heydte, 1 Völkerrecht 280 
(1958); La Pradelle, Report of January 20, 1950, on ‘‘Effets internationaux des Na- 
tionalizations,’’ 43 Annuaire de l’Institut de Droit International 67, 69 (1950). But 
see Verdross and Zemanek, Völkerrecht 289 (4th ed., 1959), defending the principle of 
‘*volle und sofortige Entschidigung,’’ as against Verdross, Völkerrecht 291-292 (3d 
ed., 1955), approving the principle of taking into consideration the financial situation of 
a state nationalizing industry, banks, and lands. 

24 Ineluding property interests such as shares in enterprises of the nationalizing state; 
see Baade, Diplomatic and Treaty Protection of Nationals Who are Shareholders in 
Legal Entities Organized or Created Under the Law of a Foreign State Against Action 
of the Creator State with Respect to Such Entities (Thesis, Duke University Law 
School, 1955). 

25 However, even Socialist states (other than the Soviet Union and the Peoples’ 
Republie of China) have concluded numerous agreements with non-Socialist states for 
the compensation of aliens affected by post-World War IT expropriations. See Bind- 
schedler, ‘‘Ta protection de la propriété privée en droit international public,’’ 90 Hague 
Academy Recueil des Cours 173, 252-271 (1956, IT); Foighel, Nationalization. A 
Study in the Protection of Alien Property in International Law, tables at 127-183 
(1957). 

26 As to set-offs see Chorzéw case (Indemnity; Merits), P.C.I.J., Series A, No. 17, 62 
(Germany v. Poland, 1928); as to counterclaims, National City Bank v. Republie of 
China, 348 U.S. 356 (1955); High Commissioner for India v. Ghosh, [1959] 3 All E.R. 
659 (C.A.); and generally, Baade, ‘‘ Aufrechnung und Widerklage im Volkerrecht,’’ 6 
Jahrbuch fiir Internationales Recht 178 (1956). 

27 It is here assumed for the sake of argument that the Indonesian measures actually 
affected rights of Netherlands nationals properly classifiable as property interests. On 
the facts of the case before the Bremen courts, this would appear to be quite doubtful, 
to say the least. See Domke, loc. cit. note 3 above, at 308-311. 
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In other words, The Netherlands has the privilege to ask for, and In- 
donesia has the duty to pay, compensation for the expropriation of property 
interests of Netherlands nationals by the Republic of Indonesia. Under 
public international law, the Republie of Indonesia does not have any 
duties toward the owners of the property interests themselves, but only 
toward the state of their nationality ®° if and when that state chooses to 
assert its own rights flowing from these duties. Since a state may either 
expressly or by implication ** wholly or partially waive its claims against 
another state for compensation arising from the expropriation of its na- 
tionals’ property by that latter state,®* an expropriation of the property of 
aliens, whatever the surrounding circumstances, is under publie interna- 
tional law never invalid per se. The preliminary but quite basic question 
here presented is whether the state of which the owners of the expropriated 
property interests are nationals may, if requirements for the ‘‘lawful’’ 
expropriation of aliens’ property are not met, either (1) assert that such 
expropriations are legally ineffective, or (2) demand relief other than the 


28 Mavrommatis Jerusalem Concessions, P.C.I.J., Series A, No. 2, 12 (Greece v. 
Great Britain, 1924): ‘‘By taking up the case of one of its subjects and by resorting 
to diplomatic action or international judicial proceedings on his behalf, a State is in 
reality asserting its own rights—its right to ensure, in the person of its subjects, respect 
for the rules of international law.’’ To the same effect, Chorzőw case (Indemnity; 
Merits), P.C.I.J., Series A, No. 17, 28 (Germany v. Poland, 1928): ‘‘The rules of law 
governing the reparation are rules of international law in force between the two States 
concerned, not the law governing relations between the State which has committed a 
wrongful act and the individual who has suffered damage.’’ See also Nottebohm 
Case, [1955] LC.J. Rep. 4, at 24; and Dickson Car Wheel Co, ease, 4 Int. Arb. Awards 
669, 678 (United States v. Mexico, 1931): ‘‘The relation of rights and obligations, 
created between two States upon the commission by one of them of an act in violation 
of international law, arises only among those States subject to the international 
juridical system. There does not exist, in that system, any relation of responsibility 
between the transgressing State and the individual for the reason that the latter is not 
subject to international law.’’ 

29 In accordance with the ‘‘link’’ theory developed by the International Court of 
Justice in the Nottebohm case, nationality has to be more than formal: ‘‘real and 
effective, as the exact juridical expression of a social fact.’’ Loc. cit. note 28 above. 
For criticism of this theory, see Goldschmidt, ‘‘Recent Applications of Domestic 
Nationality Laws by International Tribunals,’’ 28 Fordham Law Rev. 689, 689-702 
(1960) ; Kunz, ‘‘The Nottebohm Judgment,’’ 54 A.J.I.L. 536 (1960). 

80 Whether a state will do so depends exclusively upon its own internal law. See 
Katzarov, ‘‘Hat der Bürger ein Recht auf diplomatischen Schutz?’’ 8 Österreichische 
Zeitschrift für Öffentliches Recht 434 (1958); Geek, ‘‘Der Anspruch des Staatsbiirgers 
auf Schutz gegenüber dem Ausland nach deutschem Recht,’’ 17 Zeitschrift fiir 
auslandisches öffentliches Recht und Völkerrecht 476 (1957); and Doehring, Die Pflicht 
des Staates zur Gewährung diplomatischen Schutzes (1959). 

81 As to tacit renunciations of rights and claims, see Schwarzenberger, 1 International 
Law 552 (3d ed., 1957); Oppenheim, op. cit. note 14 above, at 875-876. 

82 It is usually thought that post-World War II agreements for compensation, es- 
pecially so-called ‘‘global’’ or lump-sum settlements, have resulted in a rate of com- 
pensation greatly below the value of the assets expropriated. See Schwarzenberger, 
‘The Protection of British Property Abroad,’’? 5 Current Legal Problems 295, 307 
(1952). As the major claimant states generally still maintain claims to full compensa- 
tion, by concluding such agreements they are at least from their own viewpoints pro 
tanto renouncing their claims. See note 80 below. 


806 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


payment of compensation, in this case the specific restitution of the prop- 
erty interests seized. Only if either of these questions is answered in the 
affirmative will there be need to consider the further question whether the 
right or rights under (1) and/or (2) inure only inter partes, or whether 
they also impose corresponding or germane obligations upon third states. 


1. The Question of Nullaty 


In the instant case, The Netherlands has asserted that the Indonesian 
nationalization measures here in question, so far as they affect the property 
interests of Netherlands nationals, are ‘‘absolutely at variance with inter- 
national law and therefore unlawful and invalid.” 3° While the sentence 
here quoted is susceptible to the interpretation that all acts in violation of 
international law are claimed to be invalid per se, if read in context it 
merely seems to express the opinion that, in view of the gravity of the 
particular violations of international law here alleged, the particular acts 
of state giving rise to these violations are invalid. 

In either case, the assertion of The Netherlands is predicated upon the 
existence of a rule or body of rules of public international law to the effect 
that all or some acts of state in violation of public international law are void 
or at least voidable at the instance of the injured party, and not only void 
or voidable in the international sphere, but in the internal ‘‘municipal’’ 
sphere as well. For unlike a declaration of blockade, which pertains solely 
to the international sphere, or a declaration of annexation, which can per- 
tain to both the international and internal spheres, a decree of nationaliza- 
tion derives at least its temporary formal and substantive validity solely 
from internal ‘‘municipal’’ law. Therefore, such an act will only be 
‘unlawful and invalid” if public international law declares that all or at 
least some acts which are unlawful in public international law are invalid in 
the internal law of the actor state as well. While public international law 
does, indeed, provide that certain acts in violation of international law are 
void or voidable in the international sphere, it would appear to be 
abundantly clear that public international law does not presume to regulate 
the validity or invalidity of acts of state in the internal law of the actor 
state. Thus, the assertion of The Netherlands that the Indonesian 

83 Note of Dec. 18, 1959, official English translation reprinted in 54 A.J.1.L. 484, 
485 (1960). 

84See Verdross, ‘‘Anfechtbare und nichtige Staatsvertrige,’’? 15 Zeitschrift für 
Öffentliches Recht 289 (1935) ; id., ‘‘ Nichtige und strafbare Akte in Vélkerrecht,’’ 1949 
Juristische Blatter 58; Verzijl, ‘‘La validité et la nullité des actes juridiques inter- 
nationaux,’’ 15 Revue de Droit international (La Pradelle) 284 (1935); Guggenheim, 
‘fa validité et la nullité des actes juridiques internationaux,’’ 74 Hague Academy 
Recueil des Cours 191 (1949, I). For an attempt to develop generally valid conceptional 
tools for the description and analysis of nonexistent, void, and voidable jural acts see 
P. Zepos, ‘‘Zur Theorie der Ungiiltigkeit der Rechtsgeschifte,’’? Festschrift Spiro- 
poulos 461 (1957). See also Morange, ‘‘Nullité et inexistence en Droit International 
Publie,’’ 2 La technique et les principes du droit public, Etudes en J’honneur de Georges 
Seelle 895 (1950). 


85 In its judgment of Aug. 11, 1932, on the Interpretation of the Statute of the 
Memel Territory (of May 8, 1924; 29 League of Nations Treaty Series 85, 95), the 
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measures in question are invalid is ill-founded as far as it goes to the 
validity of these measures in Indonesian law. Since the measures in ques- 
tion are mere acts of internal legislation not addressed to foreign Powers, 
and since any assertion that, as emanations of the will of a sovereign state, 
they are binding on foreign states and their appropriate organs (the act 
of state doctrine) would also be without foundation in public international 
law, they are not international acts or transactions. The question of their 
validity in the international sphere simply does not arise. 


2. The Remedy 


This, however, does not mean that these acts necessarily have to be ac- 
cepted as finally valid and binding if, as alleged, they are in violation of 
international law. If Indonesia has, by the enactment of the decrees or, 
more accurately, by their application as against the property of Nether- 
lands nationals,’ committed an unlawful act against The Netherlands, the 
latter is under international law entitled to reparation for the injuries 
sustained." Such reparation might conceivably include restitutio im 
integrum, t.c., the restoration of the properties of Netherlands nationals 
affected by the decrees. If Indonesia is obliged under public international 
law to effectuate such a restoration by way of reparation for an interna- 
tional tort, this obligation will in all probability also include the duty of 
repealing—strictly : amending *°—the expropriation decrees. Only if The 





Permanent Court of International Justice was careful to observe that the Statute had 
the dual character of an internal Lithuanian statute and of a treaty, and that the 
Court was interpreting the Statute only in its latter capacity. After deciding that the 
dissolution of the territorial Chamber and the ordering of new elections by the 
Lithuanian Governor without the consent of the Directorate was not permissible under 
the treaty, the Court prudently added: ‘‘The Court ... does not thereby intend to 
say that the action of the Governor in dissolving the Chamber, even though it was 
contrary to the treaty, was of no effect in the sphere of municipal law. This is 
tantamount to saying that the dissolution is not to be regarded as void in the sense that 
the old Chamber is still in existence, and that the new Chamber since elected has no 
legal existence.’’ P.C.I.J., Series A/B, No. 49, at 46. To the same effect Guggenheim, 
loc. cit. note 34 above, at 200-201; Dahm, op. cit. note 23 above, at 56; Verzijl, loc. cit. 
note 34 above, at 292-294; Verdross, Nichtige ctc., loc. cit. note 34 above, at 59; Mosler, 
Das Völkerrecht in der Praxis der deutschen Gerichte 7, 41-42 (1957). See also text 
below at notes 109-126. Cf. Kelsen, ‘‘Sovereignty and International Law,” 48 George- 
town Law J. 627, 635 (1960), but see note 85 below and text thereat. 

36 See notes 14-16 above and text thereat. 

87 Ordinarily, not the enactment of legislation but only its application to protected 
aliens constitutes an international tort. See Harvard Research in International Law, 
Responsibility of States for Damage Done in Their Territory to the Person or Property 
of Foreigners, 23 A.J.LL. Spec. Supp. 157, 159-161 (1929). 

88 See notes 83-84 below and text thereat. 

29 Since The Netherlands is asserting its own right, not that of its nationals (see 
note 28 above), in the absence of an express or implied assignment for the benefit of 
such nationals the properties affected would have to be turned over to The Netherlands, 
not its nationals. This, of course, could only be achieved by maintaining the expropria- 
tion and transferring the properties, i.e. by amending, not repealing, the expropriation 
decrees insofar as these finally vest title in the Indonesian state or in one of its agencies. 
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Netherlands is entitled to the ‘‘restitution’’ ° of the properties of her na- 
tionals affected by the Indonesian decrees will there be any basis for a claim | 
of the proper party plaintiff to title to specific properties affected by the 
decrees. This claim to title can exist only if (a) the taking of aliens’ 
property without compensation itself, not the mere non-payment of com- 
pensation, is an international tort; and (b) if the remedy provided by in- 
ternational law for such an international tort is specific restitution, not 
monetary compensation. 


a. The Legality of Expropriations without Compensation 


It has been assumed here that under customary international law, a state 
is obliged to pay at least some compensation for general expropriations 
insofar as these affect title to the property of aliens.* Logically, this rule 
signifies that, in the absence of specific treaty obligations to the contrary, 
a state is free to expropriate the property of aliens within its domain; that 
it has to pay compensation for such expropriations; and that the non-pay- 
ment of such compensation is an international tort. While there is no 
‘law of citations’’ 42 in public international law, it would appear that such 
a view, contrary to the assumption of Domke * is the one prevailing.** If 
this is the case, public international law manifestly affords the state which 
is Injured by the expropriation of the properties of its nationals only a 
claim to pecuniary compensation against the expropriating state. Not 
the expropriation itself, but the non-payment of compensation is an inter- 
national tort, the remedy for which, of course, is payment. 

The contrary view proceeds either from the assumption that expropria- 
tion ‘‘without’’ compensation is illegal, 7.¢., that any taking of the property 


40 The term ‘‘restitution’’ is rather unsatisfactory in this connection; see note 39 
above. As hereinafter used, it covers the claim of the demanding state (1) to have 
the property turned over to it; and (2) to have the property returned to its original 
owners. 

41 See notes 20-27 above and text thereat. 

42 Such laws have not been as rare as one might think. See Teipel, ‘‘ Zitiergesetze 
in der romanistischen Tradition,’’ 72 Zeitschrift der Savigny-Stiftung, Romanistische 
Abteilung 245 (1955). The classic example is Codex Theodosianus 1,4,3: ‘‘Ubi autem 
diversae sententiae proferuntur, potior numerus vincat auctorum, vel si numerus aequalis 
sit, eius partis praecedat auctoritas, in quae excellentis ingenii vir Papinianus emineat, 
qui ut singulos vincit, ita cedit duobus.’’ Cf. Editorial Comment, [1957] Neue 
Juristische Wochensehrift 779. 43 Loe cit. note 3 above, at 323. 

44 It has been specifically so called by most eminent authority: Seidl-Hohenveldern, 
‘(Zur Anerkennung im Ausland volizogener Enteignungen,’?’ 7 Jahrbuch fiir Inter- 
nationales Recht 381, 384-385. In the same sense: Baade, ‘‘Die Anerkennung im 
Ausland volizogener Enteignungen,’’ 3 ibid. 182, 1384-1385 (1953); Braybrooke, ‘‘The 
‘Persian’ Oil Dispute,’’? 29 New Zealand Law J. 92,94 (1953); Gihl, ‘‘Two Cases 
Concerning Confiscation of Foreign Property,’’ Liber Amicorum of Congratulations to 
Algot Bagge 56, at 61-62; (1956) Niederer, ‘‘Der vélkerrechtliche Schutz des Private- 
igentums,’’ Festschrift Hans Lewald 547, 552 (1953) ; Rubin, Private Foreign Investment 
10 (1956) ; Foighel, op. cit. note 25 above, at 71; Delson, in Proceedings and Committee 
Reports of the American Branch of the International Law Association, 1959-1960, at 
pp. 33, 34-39; see Rheinstein, ‘‘Observations on Expropriation,’? 7 A. J. Comp. Law 
86, 88 (1958). 
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of aliens unaccompanied by at least a bona fide offer to pay compensation 
is an international tort,*> or from the more restricted premise that, while 
ordinarily the ‘‘legality’’ of the expropriation of aliens’ property is not 
contingent upon an immediate offer to pay compensation, an expropriation 
of the property of aliens with the pre-conceived intent not to pay com- 
pensation constitutes an abuse of the right ** of expropriation which makes 
the latter an international tort.*’ 

The theory that the “‘legality’’ of the expropriation itself is contingent 
upon a reliable offer to pay compensation finds some support in the practice 
of the United States before World War II. Thus, in his note of July 21, 
1938, to the Mexican Ambassador in Washington, Secretary of State Hull 
stated with respect to the Mexican agrarian expropriations ** that the 
United States ‘‘cannot admit that a foreign government may take the 
property of American nationals in disregard of the rule of compensation 
under international law,’’ and in a note of August 22, he contended that 


under every rule of law and equity, no government is entitled to 
expropriate private property, for whatever purpose, without provision 
for prompt, adequate, and effective payment therefor.* 


It should be noted, however, that the United States was not questioning the 
“validity” of the expropriations, but merely pressing for the speedy 
settlement of monetary compensation claims, in principle agreed to by 
Mexico.®° Consequently, the Mexican Government would not appear to 
have placed a wholly unreasonable interpretation upon these notes when, in 
connection with the expropriation of the properties of foreign-owned oil 
companies under the Decree of March 18, 1939,° it contended in an in- 
formal memorandum of March 16, 1940, that ‘‘the Mexican Government 
judges that the right of expropriation is beyond discussion,’’ and that 


there exists no divergence of opinion between the Government of the 
United States and that of Mexico regarding the right of the Mexican 


45 See Wortley, Expropriation in Public International Law (1959); Kollewijn, 
‘t ‘Nationalization’ Without Compensation and the Transfer of Property,’’ 6 Neder- 
lands Tijdschrift voor Internationaal Recht 140 (1959). 

46 As to ‘‘abuse of right’? in public international law, see Berber, Rivers in Inter- 
national Law 195-210, with numerous further references (1959). 

47 This view has most recently been expressed in connection with the Suez Canal 
controversy when it was maintained by some—quite erroneously, as it turned out—that 
Egypt would be financially unable to pay sufficient compensation for the expropriation 
of the Suez Canal Company. See, e.g., the Statement of the Prime Minister in the 
House of Commons on July 26, 1956, 557 H. ©. Deb. (5th Ser.) 1603-1605, reprinted 
in extract in E. Lauterpacht, ‘‘The Contemporary Practice of the United Kingdom in 
the Field of International Law—Survey and Comment, IL”? 6 Int. & Comp. Law Q. 126, 
134-135 (1957). See also note 164 below and text thereat. 

48 See in this connection Kunz, ‘fThe Mexican Expropriations,’’ 17 N.Y.U. Law 
Quarterly Rev. 327, 342-3859 (1940). 

495 U.S. Foreign Relations 1938 at 674,677. 

50 See especially the Mexican note of Aug. 3, 1938, ibid. 679,680. In its note cited 
note 49 above, the United States merely suggested arbitration as to the measure of 
compensation due under international law. Ibid. 678. 

51 English translation in 1 Documents on International Affairs (1938) at 435-437. 
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State to expropriate any private property by payment of a just com- 
pensation, as Mexico is agreeable to paying such indemnity to the 
expropriated companies.®” 


Nevertheless, Secretary of State Hull specifically rejected the Mexican 
statement here quoted in a note of April 3, 1940, in which he unequivocally 
stated that ‘‘in the opinion of the United States the legality of an expropria- 
tion is contingent upon adequate, effective, and prompt compensation.’ 53 
Again, however, it should be noted that while all but one of the American 
oil companies affected by the Mexican decree of March 18, 1939, were 
seeking a return of their properties,®°* the United States was merely de- 
manding, and in the end accepted, the payment of pecuniary compensa- 
tion by installments. 

Thus, the contention of the United States that the legality of an ex- 
propriation is contingent upon compensation patently did not signify (a) 
that an expropriation which under this standard is illegal is also null and 
void, or (b) that such an illegal expropriation is best repaired by the 
restitution of the properties ‘‘illegally’’ expropriated. ‘‘Legality”’ as 
understood by the United States in this connection, then, seems to mean 
nothing more than the absence of the obligation to pay compensation be- 
cause sufficient compensation has already been paid, and conversely, ‘‘il- 
legality’’ can hardly mean more than the presence of the obligation to pay 
compensation because sufficient compensation has not yet been paid. It 
would consequently appear that in substance, the United States was not 
disputing the unqualified right of expropriation, but merely emphatically 
restating—and perhaps bolstering—its claim to speedy and satisfactory 
compensation in money. 

Such a construction would appear to be substantially confirmed by the 
position of the United States in the Interhandel Case. Here, Switzerland 
is demanding, on behalf of Interhandel, a corporation created under the 
laws of Switzerland, the restitution of shares held by that corporation in 
the General Aniline and Film Corporation, a United States corporation 


62 As quoted in the United States note of April 3, 1940, loc. cit. note 53 below. 

632 Documents on American Foreign Relations 224, 226 (Jones & Myers, ed., 1940). 
The same opinion was expressed in this connection by Great Britain. See note 164 below 
and text thereat. 

54 Good background material can now be found in Richberg, My Hero. The In- 
disereet Memoirs of an Eventful but Unheroie Life 248-268 (1954). 

55 See statement by Secretary of State Hull and exchange of notes, both of Nov. 
19, 1941, 5 Dept. of State Bulletin 399, 401 (1941); Agreement of Experts on Compensa- 
tion for Petroleum Properties Expropriated by Mexico, April 17, 1942, 6 ibid. 351 
(1942). As early as March 30, 1938, the Secretary of State had said at his press 
conference: ‘‘This Government has not undertaken and does not undertake to question 
the right of the Government of Mexico in the exercise of its sovereign power to ex- 
propriate properties within its jurisdiction. This Government has, however, on numer- 
ous occasions and in the most friendly manner pointed out to the Government of Mexico 
that in accordance with every principle of international law, of comity between nations 
and of equity, the properties of its nationals so expropriated are required to be paid 
for by compensation representing fair, assured and effective value to the nationals 
from whom these properties were taken.’’ 5 U.S. Foreign Relations 1938 at 662. 
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seized by the United States in World War II.5* In a note of August 9, 
1956, Switzerland suggested that the controversy be submitted to arbitra- 
tion or conciliation in accordance with the treaty of February 16, 1931." 
The United States refused this request by contending, inter alia, that 


the disposition of title to property located within a country is mani- 
festly within the domestic jurisdiction of that country unless the 
country involved has by sovereign act removed the matter from its 
exclusive domestic jurisdiction. 


Switzerland thereupon instituted proceedings against the United States 
before the International Court of Justice on October 2, 1957, requesting 
the Court to adjudge and declare, among other things, that the United 
States ‘‘is under an obligation to restore’’ the assets of Interhandel. The 
United States in its preliminary objections again contended that 


there is no jurisdiction in this Court to hear or determine any issues 
raised by the Swiss Application . .. concerning the sale or disposition 
of the vested shares of General Aniline and Film Corporation (in- 
cluding the passing of good and clear title to any person or entity), 
for the reason that such sale or disposition has been determined by 
the United States ... to be a matter essentially within the domestic 
jurisdiction of the United States.®® 


As pointed out by the Court in its Judgment of March 21, 1959, the United 
States in oral argument again specifically limited this objection ‘‘to the sale 
and disposition of the shares,’’ and the Agent of the United States main- 
tained throughout the oral arguments that the objection ‘‘only applies to 
the claim of the Swiss Government regarding the restitution of the assets 
of Interhandel which have been vested in the United States.’’ © 

Thus, whatever its position during the Mexican agrarian and oil ex- 
propriation disputes, the United States now seems firmly committed to the 
position that customary international law affects neither the validity nor 
the legality of expropriations effected by the expropriating state within its 
own territory,*t but merely imposes an obligation to make compensation 
once the expropriation has been accomplished. 

Such an attitude would not appear to be at variance with the views 
expressed by other states. True, at least nineteen states represented at St. 
Petersburg in February, 1918, sent a collective note to the Peoples’ Com- 

56 See Briggs, ‘‘Towards the Rule of Law? United States Refusal to Submit to 
Arbitration or Conciliation the Interhandel Case,’? 51 A.J... 517 (1957); id., ‘‘Inter- 
handel: The Court’s Judgment of March 21, 1959, on the Preliminary Objections of 
the United States,?? 53 A.J.IL. 547 (1959); Jacoby, ‘‘Towards the Rule of Law?” 
51 ibid. 107 (1958). 

57 47 Stat. 1988; U.S. Treaty Series, No. 844; 36 Dept. of State Bulletin 358 (1957). 

58 Ibid. at 350, 357. 

59 Preliminary Objection 4 (b), reprinted in Interhandel Case (Switzerland v. U.S.), 
Judgment of Mareh 21, 1959, [1959] I.C.J. Rep. 6,9; see also 53 A.J.LL. 671 (1959). 

60 [1959] I.C.J. Rep. 26. See also Preliminary Objections of the Government of the 
United States of America 19-20 (June, 1958). 

61 For a clear statement to this effect, see Jacoby, loc cit. note 56 above, at 109-110. 


Professor Jacoby was Assistant Counsel of the United States in the Interhandel ease 
before the International Court of Justice. 
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missariat of Foreign Affairs stating that 


the representatives at Petrograd of all foreign powers declare that they 
consider the decrees regarding . . . the confiscating of property of all 
kinds ... as without value [French: comme sans effet] so far as their 
nationals are concerned.” 


But just as the United States subsequently readily accepted, ‘‘ preparatory 
to a final settlement of the claims and counter-claims’’ between the two 
governments, an assignment of Soviet property and claims within the 
United States ® and thereafter negotiated—albeit unsuccessfully—not for 
a return of American properties expropriated by the Soviet Union and its 
predecessors but merely for pecuniary compensation,®* the other states con- 
cerned similarly scaled down their demands and would have been quite 
satisfied with compensation rather than return, had the Soviet Union been 
willing to pay any. Here again, the words ‘‘without value—sans efet” 
would appear to be little more than an emphatic paraphrase of a claim to 
compensation. 

Finally, at the Suez Canal Conference in London in August, 1956, 
representatives of a number of states took special care to point out that, in 
the opinion of their governments, every state is entitled to nationalize the 
property of aliens within its jurisdiction, and that this right is a direct 
outgrowth of sovereignty." It is particularly significant in this connec- 
tion that, while the nationalization of the Suez Canal by Egypt was not 
a case of expropriation ‘‘without’’ compensation, some of the Powers deem- 
ing themselves most directly concerned, especially Great Britain è and to 
a somewhat lesser extent France ® and the United States,’ maintained that 
the expropriation as such was illegal, either because, in accordance with a 


623 U.S. Foreign Relations 1918: Russia 33. The note was signed by the United 
States, Japan, France, Spain, Italy, Great Britain, Sweden, Switzerland, The Nether- 
lands, Belgium, Persia, Denmark, Siam, Serbia, China, Portugal, Brazil, Argentina, 
and Greece, and probably also by Norway. See ibid., note 1. The French text is quoted 
by Sack, loc. cit. note 19 above, at 10-11. 

63 So-called Litvinoff Assignment of Nov. 16, 1933, U.S. Foreign Relations: The 
Soviet Union 1933-1939 at 35~36. 

64 See generally ibi&., index under Debts, claims and credits, U.S.-Soviet negotiations. 

65 See Sack, note 19 above, passim. Although Great Britain had joined the other 
Powers in considering the Soviet expropriation measures to be ‘‘ without value’? with 
respect to British nationals, the validity and effectiveness of these measures with 
respect to a British national was later sustained in Perry v. Equitable Life Insurance 
Society, 45 T.L.R. 468 (1929). 

66 Especially the Soviet Union, Iran, and Pakistan. The Suez Canal Problem, op. cit. 
note 20 above, at 97-98, 127-128, 151. 

67 Statement of Mr. Lloyd of Aug. 22, 1956, ibid. at 233-234. 

68 Statement of M. Pineau of Aug. 17, 1956, ibid. 86, 87-89. M. Pineau conceded 
that ‘‘with certain reservations, the Egyptian government has the right to nationalise 
ground and installations which are on its territory.’’ 

69 As stated by Mr. Dulles on Aug. 16, 1956, the United States merely ‘‘ questioned’? 
the right of Egypt to terminate the concession prematurely, but ‘‘reserve(d) its legal 
position in this respect.’’ Ibid. 72, 77. Since holdings of United States nationals in 
the Suez Canal Company would appear to have been rather insignificant, it is difficult 
to see the basis for this formal reservation; the United States also was and is not a 
party to the Suez Canal Convention of 1888. 
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ii 


rule” of international law invented for the oceasion,” a ‘‘eompany ... 
impressed with an international interest’ can allegedly not be nation- 
alized,’ or because the concession agreement from which the Universal 
Company of the Suez Maritime Canal derived its rights ** was, by incorpora- 
tion into a treaty”? or otherwise,” an ‘‘international compact.’ But 
although it was claimed by these states that the expropriation of the com- 
pany was ‘‘illegal,’’ none of them-——to the great regret of some observers 7° 
—earnestly demanded the restitution of the company or the assets or both. 
The United States, Great Britain, and France were quite ready to ‘‘explore 
the new situation which has been created, seeking a solution which is fair 
to all and generally acceptable.” "7 They suggested an arrangement that 


70 See Scelle, ‘‘La nationalisation du Canal de Suez et le droit international,’’ 2 
Annuaire Francais de Droit international 3, especially 6-7 (1956), where it is argued 
that the Suez Canal Company was a ‘‘servitude de domanialité publique’’ not subject to 
expropriation, and the thorough demolition of this amazing theory by R. de G. La 
Pradelle, ‘‘L’Egypte a-t-elle violé le droit international??? 1958 Internationales Recht 
und Diplomatie 20, especially 26. 

71 Sce the statement of Mr. Dulles, loc. cit. note 69 above, and the Tripartite State- 
ment of the French, British, and United States Governments of Aug. 2, 1956, reprinted 
ibid. at 34-35. So far as can be determined, no attempt has been made by any of 
these governments to adduce any legal authority for such a unique assertion. 

72 Convention Between the Viceroy of Egypt and the Universal Suez Maritime Canal 
Company, of Feb. 22, 1866, English translation tbid. at 9-16. 

73 The Constantinople Convention Respecting the Free Navigation of the Suez Mari- 
time Canal, of Oct. 29, 1888, contains references to the concession agreement cited note 
73 above. See the statement of Mr. Lloyd of Aug. 22, 1956, ibid. at 233,234. An 
English translation of the convention is reprinted ibid. at 16-20. The incorporation 
theory is diseussed and rejected by Huang, ‘‘Some International and Legal Aspects 
of the Suez Canal Question,’’ 51 A.J.LL. 277, 286-307 (1957). 

74Jt is increasingly asserted that concession agreements are contracts sui generis 
and partake of an international character, sufficient to invoke the principle of pacta 
sunt servanda. See Huang, loc. cit. above, at 289-296; Schwebel, ‘‘ International Pro- 
tection of Contractual Agreements,’’ 1959 A.S.1.L. Proceedings 266; Verdross, ‘‘The 
Status of Foreign Private Interests Stemming from Economic Development Agreements 
with Arbitration Clauses,’’ 9 Österreichische Zeitschrift fiir Öffentliches Recht 449 
(1959). This latter principle is apparently taken by some to be synonymous with the 
specifie enforceability of contracts instead of the actionability of consensual agreements, 
an assertion which would scem to overlook certain fundamentals of legal history. See, 
e.g, Seuffert, Zur Geschichte der obligatorischen Verträge (1881); Sharp, ‘‘Pacta sunt 
servanda,’’ 41 Columbia Law Rev. 782 (1941). Ulpian says, D. 2,14,7, §4: ‘‘nuda 
pactio obligationem non parit, sed parit exceptionem.’’ As stated ibid., $7, ‘Ait 
praetor: ‘Pacta conventa, quae neque dolo malo, neque adversus leges plebisscita 
senatus consulta deereta edicta principum, neque quo fraus eui eorum fiat, facta erunt, 
servabo,’’ ‘‘Servabo,’’ of course, refers to the praetor who here promised to give effect 
to consensual agreements if pleaded by way of defense. A further assertion, said to 
be ‘clear ... to the objective observer,’’ is that ‘‘in practice and in fact, certain 
transnational business organizations are subjects of international law.’’ Olmstead, 
‘‘International Law,’? 32 N.Y.U. Law Rev. 1, 8-9 (1957); see also Scelle, loc. cit. 
note 70 above, at 7-9. For a square holding to the contrary, see note 170 below with 
accompanying text. 

75 This term was used by Mr. Dulles, loc. cit. note 69 above. 

76 E.g. Seelle, loc. cit. note 70 above, at 14-15; Finch, ‘‘Navigation and Use of the 
Suez Canal,’’ 1957 A.S.I.L. Proceedings 42, 47-48. 

77 Statement by Mr. Dulles, loc. cit. note 69 above. 
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would have transferred the duties of the former company to an interna- 
tional agency which, among other things, was to be charged with com- 
pensating the former owners.”* As is known, this proposal was rejected 
by Egypt, and after a futile attempt at military intervention by Great 
Britain and France, the shareholders of the nationalized company agreed 
to a settlement of the matter which confirmed the validity of the expropria- 
tion and provided for the eventual compensation of the former owners.” 

The most convineing conclusion to be drawn from this survey of state 
practice seems to be that in international law, expropriations of aliens’ 
property are not illegal in any meaningful sense of that term, but that such 
expropriations merely give rise to a pecuniary claim for compensation on 
the part of the aliens’ government. The property side of the expropria- 
tion would appear to pertain exclusively to the internal sphere of the 
expropriating state, while the obligation side is to some extent governed 
by international law. 

This, however, is not the only explanation possible. With seemingly 
equal logic, it might be argued that while expropriations without compensa- 
tion are illegal as a matter of law, their illegality is as a matter of political 
expediency usually cured by a compromise in which the demanding state 
has to settle for something less than is its due. The obvious flaw in this 
argument is that customary international law is made not only by the prac- 
tice of the demanding state, but also by that of the conceding state. This 
consideration will in all probability fail to move those who, because of their 
official position ® or because of deeply felt convictions,®* are unable to 
disassociate their own views from those of their government. However, it 
seems that a further exploration of this point is not necessary for the 
purposes of the present study. For even assuming that an expropriation 
without compensation, and not the mere refusal to pay compensation, is 
illegal under customary international law, it would still have to be demon- 
strated that the remedy afforded for such an illegal act is the restitution of 
the property illegally expropriated, and not pecuniary compensation. 


b. Restitution or Pecuniary Compensation for ‘Illegal’? Expropria- 
tions ? 


(1) General Principles. As stated by the Permanent Court of Inter- 
national Justice, ‘‘it is a principle of international law that the breach 


78 As originally developed in the statement of Mr. Dulles, ibid. 77-78. See also 
ibid. 180-181, 289-290, 291~292. 

79 See Rauschning, ‘‘ Die Abwicklung des Suezkanalkonfliktes,’’ 8 Jahrbuch fiir Inter- 
nationales Recht 267 (1959). Relevant materials are reprinted ibid. 348-357, and 
in 54 A.J.I.L. 498-519 (1960). 

80 Becker, ‘‘Just Compensation in Expropriation Cases: Decline and Partial Re- 
eovery,’’ 1959 A.S.L.L. Proceedings 336, 338-343. 

81 E.g. Becker, loc. cit. above. His eriticism of the partial compensation rule in 
nationalization cases (cf. note 23 above) culminates in a call upon ‘‘the American 
international lawyer and his foreign colleagues... to counteract attacks upon this 
fundamental principle [of full compensation] by those who would compromise it.’’ 
Thid. at 343. 

82 E.g., Scelle, loc. cit. note 70 above; Finch, loc. cit. note 76 above. 
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of an engagement involves an obligation to make reparation in an adequate 
form.” ® A like obligation exists in case of a breach of a duty imposed 
by customary international law.% But what form of reparation is con- 
sidered adequate by international law? It has been contended by eminent 
authority that customary international law contains no rules governing the 
form of reparation, but leaves this to special agreements of the parties or 
to the ‘‘disecretion’’ of arbitral or judicial authorities authorized by them 
to settle the controversy. This view would appear to overlook that, after 
all, international arbitral and judicial organs exercise their ‘‘discretion’’ 
only on the basis of law, and that the special agreements concluded by the 
parties and the negotiations leading up to such agreements constitute state 
practice which might soon become, or might even already have hardened 
into, a rule of customary international law. 

Legal history ** and comparative law è show us that there is no universal 
agreement as to what constitutes adequate reparation for the violation of 
obligations. The classical Roman law, as stated by Gaius, took the extreme 
position that “omnium autem formularum, quae condemnationem habent, 
ad pecuniariam aestimationem condemnatio concepta est.” 88 While Ro- 
man law later gradually receded from this position and granted specific 
performance in an increasing number of cases,®° the common law on the 
contrary would appear to have proceeded from specific performance to 
pecuniary compensation.”° At the present time, the primary remedy for a 
breach of obligation in Anglo-American law ** and in the law of other com- 
mon law or hybrid jurisdictions * still is pecuniary compensation, and 


83 Chorzów Factory (Jurisdiction), P.C.I.J., Series A, No. 9 at 21 (Germany v. 
Poland, 1927). 

84 Corfu Channel Case, Great Britain v. Albania, [1949] I.C.J. Rep. at 23. See 
generally Schwarzenberger, op. cit. note 31 above, at 562-564. 

85 Kelsen, ‘‘Unrecht und Unrechtsfolge im Volkerrecht,’’ 12 Zeitschrift für Offent- 
liches Recht 481, 549-560 (1932); id., Principles of International Law 20-23 (1952). 

86 See Degenkolb, ‘‘Der spezifische Inhalt des Schadensersatzes,’’ 76 Archiv fiir die 
civilistische Praxis 1 (1890); Dawson, ‘‘Specific Performance in France and Ger- 
many,’’ 57 Mich. Law Rev. 495 (1959). 

87 Szladits, ‘‘The Concept of Specific Performance in Civil Law,” 4 A. J. Comp. 
Law 208 (1955). 

88 Gai IV §48. See Broggini, Iudex Arbiterve. Prolegemena.zum Officium des 
römischen Privatrichters 97-103, 144-159 (1957); Kaser, Das Römische Privatrecht 
408-413 (1955); Wenger, Institutes of the Roman Law of Civil Procedure 143-153 
(Fisk transl., 1940). 89 See Wenger, op. cit. above, at 313-314. 

90 See generally Millar, Civil Procedure of the Trial Court in Historical Perspective 
419-480 (1952). 

91 See generally, 5 Corbin on Contracts §§990 to 1251 (1951). See also Holmes, 
‘(The Path of the Law,’’ 10 Harv. Law Rev. 457, 462 (1897): ‘‘The duty to keep a 
contract at common Jaw means a prediction that you must pay damages if you do not 
keep it—and nothing else. If you commit a tort, you are liable to pay a compensatory 
sum. If you commit a contract, you are liable to pay a compensatory sum unless the 
promised event comes to pass, and that is all the difference.’’ For comment and 
criticism, see Barbour, ‘‘The ‘Right’ to Break a Contract,’’ 16 Mich. Law Rev. 106 
(1917); Gebhardt, ‘‘Pacta sunt servanda,’’ 10 Modern Law Rev. 159 (1947). 

92 See, for instance, Pollock & Mulla, Indian Contract and Specifie Relief Act 405, 
747, 760, 785 (6th ed., 1931). 
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specific performance is the exception. In civil law jurisdictions, on the 
other hand, the primacy of specific performance—rejected, incidentally, by 
Grotius himself as part of the positive law of The Netherlands **—would 
seem to have been established by at least the end of the eighteenth cen- 
tury.” Nevertheless, while Germany, France, and other civil law juris- 
dictions in principle recognize the primacy of specific performance as 
against pecuniary compensation,” it can hardly be overlooked that in some 
civil law countries, the remedy of specific performance is largely illusory.®* 
On the other hand, the Soviet legal system ® and, it would appear, the 
legal systems of other Socialist states such as East Germany,®? Czecho- 
slovakia,” and Bulgaria,*° strongly favor specific performance over 
pecuniary compensation, especially as regards contracts which are material 
for the fulfillment of state economic planning, 

It might therefore be said that, if not logic, at least experience has shown 
that there are two—if not more—possible forms of material 1° reparations: 
(1) the primacy of pecuniary compensation with the proviso that specific 
performance will be granted where money damages are manifestly insuf- 
ficient and unconscionable; (2) the primacy of specific performance with 
the proviso that pecuniary compensation will be granted where specific 
performance is not adequate or possible. It is hardly surprising that in 


98 Grotius, Inleydinge tot de Hollantsche Regts-Geleertheyt 239: ‘‘But although under 
the natural law, a person has to do that which he has promised, if such is possible, yet in 
civil law he can nevertheless free himself of his obligation by paying to the other 
contracting party the value of the latter’s interest, or a fine, if one has been agreed 
upon for the case of nonperformance.’’ (ed. Groenewegen van der Made, Amsterdam, 
1667; this writer’s translation). This book was first published in 1631. The 1667 
edition contains an editorial annotation where it is stated that the non-performing 
party can ‘‘huydensdaegs ... precijs gedwonghen werden’? to fulfill his obligation. 
Ibid. at 239, note 94. 

94 Prussian Code of 1794, §§ 270,276 I, 5; §79 I 6; Austrian Civil Code of 1811, 
Art. 1823. 

85 See Dawson, loc. cit. note 86 above; Baudouin, ‘‘ Exécution spécifique des contrats 
en droit Québecois,’* 5 MeGill Law J. 108 (1959). The civil law rule is stated and 
contrasted to the common law rule in Vasquez v. Superior Court, 78 P.R.R. 707 (1955). 

98 See, e.g., Dawson, loc. cit. note 86 above, at 524-525 (France). 

87See 1 Soviet Civil Law ec. 23, $10 (Genkin ed., 1950); German translation: 1 
Sowjetisches Zivilrecht 498-495 (Such ed., 1953). 

98 Pending the enactment of a new civil code, the civil law of Eastern Germany is 
substantially the same in this respect as that of Western Germany. In the contractual 
relations of nationalized enterprises, regulated by special legislation, strong emphasis 
is placed upon specific performance. See Drobnig, ‘‘Der Vertrag in einer plangelenkten 
Staatswirtschaft,’’ 1960 Juristenzeitung 233, 239-240; Pflicke in Grundfragen des 
Vertragssystems 84, 90 (Hemmerling ed., 1958). 

99 See Knapp, Das Problem der sogenannten realen Erfüllung, 1955 Neue Justiz 
463; cf. Mihaly, ‘‘The Role of Civil Law Institutions in the Management of Communist 
Economies: The Hungarian Experience,’’ 8 A. J. Comp. Law 310, esp. 321-326 (1959). 

100 Law on Obligations and Contracts of Nov. 3, 1950; see the articles of Vassilyev, 
Kochukarov, and Stalev, summarized in French in 2-3 Bulletin of the Economic and 
Legal Institute of the Bulgarian Academy of Sciences 230, 234, and 238 (1951, in 
Bulgarian). 

101 As to other forms of satisfaction (apologies etc.), see Schwarzenberger, op. cit. 
note 31 above, at 658-659. 
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publie international law, the latter solution—the civil law answer with 
a definite coloring of natural law—has usually been advocated by authors,’ 
while the former method, less restrictive of sovereignty and in consonance 
with the internal legal systems of the predominant claimant states,’ has 
generally been followed in state practice and international adjudication. 
(2) State Practice and International Adjudication. Thus, a panel of the 
Permanent Court of Arbitration stated in the Russian Indemnity Case: 


that no essential differences distinguish the various responsibilities of 
States from each other, that all are resolved or finally may be resolved 
into the payment of a sum of money, and that international custom 
and precedents accord with these principles, °t 


The principle laid down by Grotius that ‘‘pecumia communis est rerum 
utilium mensura” has also been quoted with approval by the Mixed Claims 
Commission, United States and Germany, in the Lusitania cases,?* and the 


Permanent Court of International Justice declared in the famous Chorzów 
case: 


It is a principle of international law that the reparation of a wrong 
may consist in an indemnity corresponding to the damage which the 
nationals of the injured State have suffered as a result of the act which 
is contrary to international law. This is even the most usual form of 
reparation. .. 1° 


Similarly, seemingly all special and general claims conventions concluded 
for the adjudication of international claims*** and apparently the vast 


102 See, e.g., Reitzer, La réparation comme conséquence de lacte illicite en droit 
international 171-174 (1938), citing further references; Lais, Rechtsfolgen vdllser- 
rechtlicher Delikte 29 (1932). As to the natural law background of specific perform- 
ance, see note 93 above; as to religious influences, see Coing, ‘‘English Equity and the 
Denunciatio Evangelica of the Canon Law,’’ 71 Law Quarterly Rev. 223, 236-237 
(1955); Weinzierl, Riickgabepflicht nach kanonischem Recht (1931); id., Die Resti- 
tutionslehre der Friihscholastik (1936); id., Die Restitutionslehre der Hochscholastik 
bis zum hl. Thomas von Aquin (1939). 

108 As indicated by the U.N. Reports on International Arbitral Awards, the United 
States and Great Britain are by far the most frequent claimants. The United States 
was party to 14, and Great Britain to 11, of the 59 arbitrations reported in Vols. 1~3, 
Int. Arb. Awards (3 of these are duplicated, since they concern British-U.S. arbitra- 
tions). Vol. 4 contains solely the decisions of the General and Special Claims Com- 
missions, U.S. and Mexico; Vol. 5, pp. 15-306, the decisions of the British-Mexican 
Claims Commission; Vol. 6, the decisions of the Arbitral Tribunal, Great Britain-U.S.; 
of the Claims Commissions, U.8.-Austria and Hungary; and of the Claims Commission, 
U.S.-Panama. Vols. 7 and 8 contain solely the decisions of the Mixed Claims Com- 
mission, U.S.-Germany. Of the 62 arbitrations reported in Vol. 9, 36 involve the 
United States, and 22 Great Britain, as parties (one overlap). 

104 Permanent Court of Arbitration, Judgment of Nov. 11, 1912 (Russia v. Turkey), 
English transl. in Scott, Hague Court Reports 297, 298 at 315 (1916). 

105 Mixed Claims Commission, U.S.-Germany, opinion of Nov. 1, 1923, 7 Int. Arb. 
Awards 32, 35. See Grotius, De iure belli ac pacis 2, 17, 22 in fine; also note 93 above. 

106 Chorzów Factory (Indemnity; Merits), Judgment of Sept. 13, 1928, P.C.LJ., Series 
A, No. 17 at 27-28 (Germany v. Poland). 

107 See, c.g., Arts. 1,5,9 General Claims Convention, U.S.-Mexico, 4 Int. Arb. Awards 
11,13,14; Arts. 1,6,9, Special Claims Convention, U.S.-Mexico, ibid. at 779, 781; Arts. 
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majority of individual compromis 8 have provided for the adjudication 
only of pecuniary reparation claims. The same tendency has even found 
expression in arbitration treaties, the precedent being set by the reactions 
of the United States to the abortive Convention Relative to the Establish- 
ment of an International Prize Court of 1907.1° In substance, this con- 
vention provided for an international court with power to hear and de- 
termine appeals from decisions of national prize courts. Art. 8, para- 
graph 2, provided: 


If it pronounces the capture to be null, the court shall order restitution 
of the vessel or cargo, and shall fix, if there is occasion, the amount of 
the damages. If the vessel or cargo has been sold or destroyed, the 
court shall determine the compensation to be given to the owner on 
this account.??° 


In other words, the convention incorporated what has been called the civil 
law rule of reparation. Since this would, in effect, have led to the creation 
of a prize court with final power to hear and determine appeals from de- 
cisions of the Supreme Court of the United States, it was maintained by 
some that the United States would be constitutionally unable to ratify the 
convention. The United States Delegation to the London Naval Con- 
ference was accordingly instructed to propose an amendment to the con- 
vention which would enable signatory Powers, by appropriate reservation, 
to provide that the judgments of the prize courts of such Powers would 
not be subject to review, but that the whole case would be subject to an 
examination de novo and, in case of a determination that the capture was 
illegal, to an assessment of ‘‘damages to be paid by the country of the 
captor to the injured party by reason of the illegal capture.” =? The Cov- 
ference approved this alternative procedure in substance, but, instead of 
adopting it, recommended its favorable consideration by the respective 
governments. In order to facilitate the adoption of the United States 
amendment, Secretary of State Knox sent a circular identic note to all 
signatory Powers.14 In this note, it is stated that the purpose of the 
proposed amendment was 


that, for those countries unable or unwilling to submit the judgments 
of their national courts to international review, a simple expedient 
may be devised by virtue of which the question in controversy, in- 


3,6,9, British-Mexican Convention, 5 «bid. at 7,9,10; Arts. 3,6,9, French-Mexican Con- 
vention, ibid. at 313,315,316; Arts. 4,7,10, German-Mexican Convention, ibid. 567, 568, 
569. 108 See note 158 below. 

109 See generally Scott, ‘‘The International Court of Prize,” 5 A.J.ILL. 302 (1911). 

1102 A.J.LL. Supp. 174, 175 (1908). 

111 Cf. Scott, loc. cit. note 109 above, at 302; White, ‘‘Constitutionality of the Pro- 
posed International Prize Court—Considered from the Standpoint of the United States, ”? 
2 A.J.I.L. 490 (1908). 

112 Secretary of State Elihu Root to Charles H. Stockton and George Grafton Wilson, 
Nov. 21, 1908, U.S. For. Rel. 1909 at 300, 303-304. 

113 Tbid. at 316, 318. See editorial comment, ‘‘ Proposal to Modify the International 
Prize Court and to Invest it as Modified with the Jurisdiction and Functions of a Court 
of Arbitral Justice,’’ 4 A.J.LL. 163 (1910). 

114 Of Oct. 18, 1909. U.S. Foreign Relations 1910 at 597. 


1960] INDONESIAN NATIONALIZATION MEASURES 819 


stead of the actual judgment of the national court, may be submitted 
to the... Court... for final determination without sacrificing sub- 
stance to form, and without interfering with the practice of the United 
States in such matters. 


It is further said that the ‘‘advantage of the proposal lies in the fact that 
it does not bring national and international decisions into conflict with a 
reversal of the former by the latter, and without wounding national suscep- 
tibility, leaves unaffected the constitutional law of the signatories.’’ 116 

The other signatories concurred in the United States’ proposal, and on 
September 19, 1910, an additional protocol to the convention was signed 
by all Powers signatory to the convention, which provided that these 
Powers 


have the right to declare ... that... recourse to the international 
court of prize can only be exercised against them in the form of an 
action in damages for the injury caused by the capture. 


If the capture is considered illegal, the court determines the amount 
of damages to be allowed, if any, to the claimants.” 


In consenting to the ratification of the convention, the Senate made the 
proviso 


that it is the understanding of the Senate and is a condition of its 
consent and advice that in the instrument of ratification the United 
States of America shall declare that in prize cases recourse to the 
International Court of Prize can only be exercised against it in the 
form of an action in damages for the injuries caused by the capture. ™® 


While the convention eventually failed of ratification mainly because of 
British objections to provisions not material in this connection,”® the fact 
that the United States expressly considered monetary damages to be an 
adequate remedy for illegal acts in international law, and that the most 
important Powers assented to this view by signing the additional protocol,?*° 
can hardly be regarded as without significance. 

The same attitude would seem to have largely prevailed in the decade 
from 1920 to 1980 when a large number of arbitration and conciliation 
treaties were concluded by different countries. All such treaties to which 
Germany was a party, for instance, expressly provided that if, according 
to the constitutional law of the offending state, the effects of an act or 
decision determined to have been in violation of international law could not 


115 Ibid. at 599—600. 116 Ibid. at 600. 

117 Additional Protocol to the Convention Relative to the Establishment of an Inter- 
national Court of Prize, Arts. 1,2. 5 A.J.LL. Supp. 95, 96-97 (1911). 

118 Resolution of the U.S. Senate of the United States Advising and Consenting to the 
Tnstrument of Ratification of the International Prize Court Convention and Additional 
Protocol, Feb. 15, 1911. bid. 99. 

119 See Scott, ‘‘The Declaration of London of February 26, 1909,’? 8 A.J.I.L, 274, 
274, and 280 ff. (1914). 

120 Germany, Argentina, Austria-Hungary, Chile, Denmark, Spain, France, Great 
Britain, Japan, Norway, The Netherlands, and Sweden. Loc. cit. note 117 above, at 
98-99. 
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in whole or in part be obviated by administrative measures, the injured 
state was to be awarded appropriate satisfaction in another form." Sig- 
nificantly, this solution was also adopted by the General Act for the Pacific 
Settlement of International Disputes, approved by the Assembly of the 
League of Nations on September 26, 1928, and adhered to by a large 
number of states. Article 32 of that convention provides: 


If, m a judicial sentence or arbitral award, it is declared that a 
judgment, or a measure enjoined by a court of law or other authority 
of one of the parties to the dispute, is wholly or in part contrary to 
international law, and if the constitutional law of that country does 
not permit or only partially permits the consequences of the judgment 
or measure in question to be annulled, the parties agree that the 
judicial sentence or arbitral award shall grant the injured party 
equitable satisfaction.?”” 


It might be thought that this reference to the constitutional law of a party 
would exclude acts by the national legislature if and when such acts can 
be repealed by subsequent legislation, and where the prior ‘‘illegal’’ legisla- 
tive enactment has not conferred constitutionally protected vested rights. 
Such a restrictive interpretation, however, would seem not to be in accord 
with the manifest intention of states to shield their internal legal systems 
from outside interference; nor would this appear to be merely a politically 
inspired polite bow towards the particularly strong views of the United 
States. For the Rome Convention for the Protection of Human Rights and 
Fundamental Freedoms, to which the United States is not and cannot be 
a party," expressly goes even a step further than the General Act. It 
provides in Article 50: 


If the Court ?** finds that a decision or measure taken by a legal au- 
thority or other authority of a High Contracting Party is completely 
or partially in conflict with the obligations arising from the present 


121 Treaties with Switzerland, 1921, Art. 10; Sweden, 1924, Art. 10; Finland, 1925, 
Art. 10; Netherlands, 1926, Art. 9; Denmark, 1926, Art. 9; Italy, 1926, Art. 3. See 
Habicht, Post-War Treaties for the Pacifie Settlement of International Disputes 20, 
26, 147,158, 205,210-211, 431,436, 456,460-461, 527,529 (1931). Clauses to the same 
effect can be found in numerous other arbitration treaties, especially in those concluded 
by Switzerland. Habicht rightly observes that the ‘‘German-Swiss provision ... has 
since been included in the great majority of post-war treaties.’’ Ibid. at 996. 

122 Ibid. at 936, 947, 

123 The purpose of the establishment of the Council of Europe, as stated in the 
preamble of its Statute of May 5, 1949, 87 U.N. Treaty Series 103, is ‘‘to create an 
organization which will bring European States into closer association.’’ Membership 
is open to ‘‘any European State’’ (Art. 4), and associate membership, to ‘‘a European 
eountry’’? (Art. 5). As stated in the preamble of the Rome Convention for the Pro- 
tection of Human Rights and Fundamental Freedoms of Nov. 4, 1950, 45 A.J.LL. Supp. 
24 (1951), its signatories are members of the Council of Europe. Art. 66 (1) opens 
the convention for signature and ratification by members of the Council of Europe. 

124 Established pursuant to Arts. 38-56 of the Rome Convention, 45 A.J.I.L. Supp. 
at 38-36 (1951). The Court was constituted on Feb. 23, 1959. See Robertson, ‘‘The 
European Court of Human Rights,’’? 9 A. J. Comp. Law 1 (1960); Wiebringhaus, ‘‘ Ein 
Internationaler Gerichtshof zum Schutz der Menschenrechte,’’ 55 Friedens-Warte 1 
(1959); Golsong, ‘‘Der Europäische Gerichtshof fiir Menschenrechte,’?’? 1960 Juristen- 
zeitung 193. 
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Convention, and if the internal law of the said Party allows only 
partial reparation to be made for the consequences of this decision 
or measure, the decision of the Court shall, if necessary, afford just 
satisfaction to the injured party.?? 

Thus, a party to this convention can in effect by internal legislation 
provide that the remedy for its own breaches of the convention shall consist 
of pecuniary damages. Since it is basie that a state cannot rely on its 
internal legislation or even upon its constitution to evade its international 
obligations,?*° license to the wrongdoing state to exclude specific perform- 
ance by internal legislation can only signify the recognition of the equiva- 
lence of pecuniary compensation and specific performance plus the right 
of the defendant to determine the remedy. 

The treaties here discussed are not, of course, binding upon non-signatory 
Powers; nor do they profess to enact or to give expression to general rules 
of international law. But they clearly indicate that several states, in- 
cluding some of the most important, have at least in this area been un- 
willing to confer upon the organs created by international law the power 
to order specific relief even for acts determined to be illegal, and that this 
reluctance has been respected by other states. However, this restrictive 
trend would appear to be counteracted at least to some extent by the 
Statute of the most important international judicial organ, the Interna- 
tional Court of Justice. This Court has, just as the Permanent Court of 
International Justice has had, the power as between states having accepted 
its compulsory jurisdiction +?’ to decide legal disputes concerning, among 
other things, ‘‘the nature or extent of the reparation to be made for the 
breach of an international obligation.’’ 123 

Up to the present, neither the Permanent Court of International Justice 
nor the International Court of Justice has had the occasion to decide upon 
a claim to specific restitution of objects seized in violation of international 
law. While there have been a few such requests, as for instance in the 
Anglo-Iranian Case,!*° the Nottebohm Case,'*° and presently the Inter- 
handel Case,1** the Court has in none of these instances reached the merits 
of the controversy. It has, however, expressed its view as to remedies 

125 45 AJL. Supp. at 35 (1951}. See Robertson, loc. cit. above, at 22-23; 
Golsong, loc. cit. above, at 197-198. Similar clauses are contained in the Benelux Treaty 
of Feb. 3, 1958 (Art, 48), and the European Convention for the Pacific Settlement of 
Disputes of April 27, 1957 (Art. 30). 5 European Yearbook 167, 185; 347,357 (1959). 

126 See for instance Schwarzenberger, op. cit. note 31 above, at 69, and the numerous 
authorities cited ibid. at note 8; O’Connell, ‘‘The Relationship between International 
Law and Municipal Law,’’ 48 Georgetown Law J. 431, 441-444 (1960). 

127 In the absence of an express provision excluding such jurisdiction, the ad hoc 
submission of any dispute concerning an alleged violation of international law will also 
be presumed to extend to the question as to the nature and extent of the reparation, 
if any. Judgment of July 26, 1927, Chorzów Factory (Jurisdiction), P.C.IJ., Series 
A, No. 9, at 23. See Schwarzenberger, op. cit. note 31 above, at 654. 

128 Art. 36 (2) (a), I.C.J. Statute. 

128 Great Britain v. Iran. Judgment of July 22, 1952, [1952] I.C.J. Rep. 93, 95-96. 

130 Liechtenstein v. Guatemala. Judgment of April 6, 1955, [1955] LC.J. Rep. 4, 7 


(alternative demand). 
131 Gwitzerland v. U.S. Judgment of March 21, 1959, [1959] I.C.J. Rep. 9. 
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available under international law in general terms, and some of these pro- 
nouncements, particularly in the Chorzów Case,*? are widely understood 
to favor specific restitution or performance over money damages,"** despite 
the fact that neither this Court nor, it appears, any other international 
tribunal has ever decreed the former.*** This obvious disparity between 
international state and treaty practice and adjudication on the one hand, 
and some dicta of the Permanent Court of International Justice in the 
Chorzów Case on the other, necessitates a closer look at the latter. 

(3) The Chorzów Case. Under the Treaty of Versailles, Germany 
was obligated to cede to Poland, among other territories, such portions of 
Upper Silesia as were, on the basis of a plebiscite to be held, found by the 
Allied and Associated Powers to be predominantly Polish. All German 
state property in such territories was to become the property of Poland.**® 
When it appeared that the results of the plebiscite would necessitate a 
division of the industrial triangle of Upper Silesia between Germany and 
Poland, a Committee of Experts, appointed by the Allies for the purpose 
of drawing the frontier, expressed the view that 


If, for political reasons, it became essential to consider the division 
of the triangle, it would be necessary ... to ensure, by creating 
some kind of technical organization, the economie unity of the indus- 
trial basin for a period sufficient to allow the two parties to become 
independent of each other, and to ensure that the establishment of a 
political frontier should not create difficulties which might sum- 
marily arrest or handicap the life of the industry.**® 


This recommendation was in substance accepted by the Council of the 
League of Nations, to which the Allies had referred the matter which had 
caused extensive disagreement between them. In accepting the Council’s 
recommendations, the Allies now invited Germany and Poland to negotiate 
a convention for the administration of the area by a conference ‘‘under 
the presidency of a person appointed by the Council of the League of 
Nations, that person having a casting vote in case the parties disagree.’’ 187 


132 Germany v. Poland. Judgment of Sept. 13, 1928, P.C.IJ., Series A, No. 17 at 
47, as quoted below, text at note 154. 

133 See, e.g., Schwebel, loc. cit. note 74 above, at 273. There is eminent authority 
for this view: Anzilotti, Diritto internazionale 466-468 (3d ed., 1928). Judge Anzilotti 
was President of the Permanent Court of International Justice when the judgment 
cited note 132 above was rendered. 

134 Cf. Sechwarzenberger, op. cit. note 31 above, at 656-657, and note 158 below. 
While peace treaties, especially since World War II, have inereasingly provided for 
the restitution of the identifiable properties of nationals of the victorious Powers 
affected by special war measures, such restitution is not so much a remedy as a form 
of preferential treatment of private reparation claims. See Baade, ‘‘Restitutionen,’’ 
to appear in 5 Staatslexiken (1960 or 1961). 

135 Arts. 88, 256, Treaty of Versailles. The following description of the Chorzów 
controversy and of its antecedents is based upon Kaeckenbeeck, The International 
Experiment of Upper Silesia 3-26, 43-121, and especially 108-115 (1942). See also 
P.O.LS., Series ©, Nos. 9-I, 11-I to III; 13-I; 15-II, containing relevant documents 
and pleadings. 

136 Report of Aug. 6, 1921, quoted ibid. at 7; reprinted in full ibid. at 552-557. 

187 See ibid. at 7-11. 
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One of the biggest stumbling blocks in these negotiations was the right 
asserted by Poland and denied by Germany to ‘‘liquidate’’ German prop- 
erty m the Polish portions of Upper Silesia. The Polish Government, 
while willing to pay compensation for such liquidations and to have the 
issue of valuation submitted to international adjudication, asserted that 
‘‘ Liquidation is a matter of Polish domestic policy, and no interference 
with that policy will be tolerated.’’*** Germany, on the other hand, 
claimed that the whole convention would be futile if the Upper Silesians 
were subjected to the expropriation of their holdings, even against ade- 
quate compensation.?*° 

The result of this seemingly irreconcilable conflict was an intricate— 
and even more intricately worded **°—compromise, embodied in Titles 
II and III of the Geneva Convention of May 15, 1922.1 Title II, dealing 
with so-called vested rights,1*? provided that such rights, especially conces- 
sions and the like, could not be terminated by discriminatory legislation at 
all; that full compensation had to be paid for their termination by non-dis- 
eriminatory legislation; and that the Arbitral Tribunal created by the 
convention had power to adjudicate the amount of such compensation. 
Title III deals with expropriation. It provided that Poland could, in ac- 
cordance with Articles 7 to 23 of the convention, i.e., by showing clear and 
convincing economic cause, and after obtaining the approval of the Mixed 
Commission, expropriate industrial enterprises and large agricultural 
estates, but could not liquidate any other properties, rights, and interests 
of German nationals in Upper Silesia.4* Disputes under Title III were 
to be decided by the Permanent Court of International Justice. In other 
words, vested rights not amounting to property could be expropriated with 
compensation by non-discriminatory legislation, large industrial enterprises 
and agricultural estates could be expropriated only in accordance with 
specific and quite burdensome provisions of the convention, and other 
property interests could not be expropriated at all. It is against this back- 
ground that the Chorzów Case has to be viewed. 

The dispute mainly concerned two industrial enterprises which, while 
formerly the property of the German Government, had been sold by it 
after the Armistice but before the effective date of the Treaty of Versailles. 
Poland had, by law of July 14, 1920,14 assumed title to all properties en- 
tered into the land registers as German state property as of November 11, 
1918, the effective date of the Armistice. On May 15, 1925, Germany 
started proceedings against Poland before the Permanent Court of Inter- 

138 Ibid. at 16. 139 Thid. at 15-16. 

140 Kaeckenbeeck states from personal experience that ‘‘everybody who had anything 
to do with the drafting of the provisions of Art. 4 soon gave up any attempt at making 
things clearer out of sheer fear of conjuring up catastrophes.’’ Ibid. at 42. 

141 Convention Germano-Polonaise relative à la Haute Silésie; French and German 
texts in 2 Reichsgesetzblatt (1922) 238. 

142 See Kaeckenbeeck, op. cit. note 135 above, at 42-99; id, ‘‘The Protection of 
Vested Rights in International Law,’’ 17 Brit. Yr. Bk. of Int. Law 1 (1936). 

143 Arts. 4 and 5, 144 Arts. 6-24, 


145 See quotation, note 151 below. 
146 Reprinted in extract in P.C.I.J., Series C, No. 9-I, at 25 (French transl.). 
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national Justice, requesting a judgment declaring, among other things, 
that the attitude of the Polish Government with respect to the German 
companies interested in the factory of Chorzów ‘‘was not in conformity 
with Article 6 and the following articles of the Geneva Convention.’’ 
In its Judgment of August 25, 1925, the Court overruled Poland’s pre- 
liminary objections to its jurisdiction,!*" and in its Judgment on the merits 
it decided on May 25, 1926, that the application of the law of 1920 to the 
factory at Chorzów was ‘‘a measure contrary to” Articles 6 ff. of the 
Geneva Convention.** 

In the ensuing negotiations between the two governments, Germany 
first demanded the restitution of the properties affected, while Poland 
stated that it was factually and legally unable to comply with such a re- 
quest. Thereupon, after some negotiations, Germany decided on January 
14, 1927, to abandon the original claim for the restitution of the factory 
and to request monetary compensation instead.#*® When negotiations on 
the amount of the indemnity broke down again, Germany started proceed- 
ings against Poland before the Permanent Court of International Justice 
on February 8, 1927, requesting a judgment to the effect that by reason of 
its attitude towards the German enterprises at Chorzów which had been 
determined by the Court not to have been in agreement with Article 6 
et seq. of the Geneva Convention, the Polish Government was under an 
obligation to make good the injuries sustained by the enterprises through 
payment of a sum certain in damages. Poland again objected to the 
jurisdiction of the court, contending, inter alia, that in accordance with 
Title II, Article 5, of the Geneva Convention, the Arbitral Tribunal and 
not the Permanent Court of International Justice had jurisdiction over 
the question of damages. 

The Court answered this contention by holding that any violation of 
Title III (expropriation) was also necessarily a violation of Title II 
(vested rights), and that in case of the applicability of the special pro- 
visions of Title III, the tribunal provided by Title III had jurisdiction, not 


the tribunal provided by Title IJ. It buttressed this line of reasoning by 
stating: 


This is also borne out by the fact that the Upper Silesian Arbitral 
Tribunal, under Article 5, can only allow pecuniary indemnities; now 
it is certain that Head JIT of the Convention is mainly designed to 
preserve the status quo in Polish Upper Silesia and therefore that, 
whenever possible, restitutio in pristinum is the natural redress of any 
violation of, or failure to observe, the provisions therein contained. 


Thus, in apparent consonance with the history and purposes of the 
applicable provisions of the Geneva Convention, the Court held (1) that 

147 P.C.I.J., Series A, No. 6 (Case concerning certain German interests in Polish 
Upper Silesia). 

148 P.C.I.J., Series A, No. 7 (Case concerning certain German interests in Polish 
Upper Silesia. The Merits). 

149 Declaration of the representative of the German Government of Jan. 14, 1927, 
reprinted in P.C.LJ., Series C, No. 13-I at 120, 121. 

150 Judgment of July 26, 1927, P.C.IJ., Series A, No. 9 at 28 (Case concerning the 
Factory at Chorzéw; Claim for Indemnity; Jurisdiction). 
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this convention absolutely prohibited the expropriation of certain enter- 
prises without the fulfilment of certain specifice conditions precedent 
thereto; 1} and (2) that the convention expressly or at least by clear im- 
plication referred the enforcement of this provision to a tribunal with 
power to order specifie performance. But the injured party had only re- 
quested pecuniary compensation. With respect to this demand, the Court 
stated in its Judgment of September 13, 1928, on the merits of the 
Chorzów controversy : 


It is a principle of international law that the reparation of a wrong 
may consist in an indemnity corresponding to the damage which the 
nationals of the injured State have suffered as a result of the act 
which is contrary to international law. This is even the most usual 
form of reparation; it is the form selected by Germany in this case 
and the admissibility of it has not been disputed.*** 


After having determined that both German enterprises interested in the 
Chorzów factory had suffered damages due to Poland’s violation of the 
Geneva Convention, the Court proceeded to “lay down the guiding prin- 
ciples according to which the amount of compensation due may be deter- 
mined.’’ Its ruling on this point, while rather lengthy, is here set out 
extensively because, especially in the light of the background of the contro- 
versy described above, the third paragraph assumes a significance quite 
different from that usually attributed to it.°* The Court stated: 


The action of Poland which the Court has judged to be contrary 
to the Geneva Convention is not an expropriation—to render which 
lawful only the payment of fair compensation would have been want- 
ing; it is a seizure of property, rights and interests which could not 
be expropriated even against compensation, save under the exceptional 
conditions fixed by Article 7 of the said Convention. As the Court 
has expressly declared in Judgment No. 8, reparation is in this case the 
consequence not of the application of Articles 6 to 22 of the Geneva 
Convention, but of acts contrary to those articles. 


It follows that the compensation due to the German Government 
is not necessarily limited to the value of the undertaking at the moment 
of disposession, plus interest to the day of payment. This limitation 
would only be admissible if the Polish Government had had the right 
to expropriate, and if its wrongful act consisted merely in not having 
paid to the two Companies the just price of what was expropri- 
ated. ... 


The essential principle contained in the actual notion of an illegal 
act—a principle which seems to be established by international prac- 
tice and in particular by the decisions of arbitral tribunals—is that 
reparation must, as far as possible, wipe out all the consequences of 
the illegal act and reestablish the situation which would, in all proba- 
bility, have existed if that act had not been committed. Restitution 
in kind, or, if this is not possible, payment of a sum corresponding 


151 Judgment of May 25, 1926, cited above, note 148, at 21: ‘‘it is certain that 
expropriation is only lawful in the cases and under the conditions provided for in 
Article 7 and the following articles; apart from these cases, or if these conditions are 
absent, expropriation is unlawful.’’ 152 Loc, cit. note 106 above. 

153 For illustrations of the usual understanding of the Chorzów case, see the authors 
cited in notes 102 and 133 above. But see note 157 below. 
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to the value which a restitution in kind would bear; the award, if 
need be, of damages for loss sustained which would not be covered 
by restitution in kind or payment in place of it—such are the prin- 
ciples which should serve to determine the amount of compensation 
due for an act contrary to international law. 


This conclusion particularly applies as regards the Geneva Conven- 
tion, the object of which is to provide for the maintenance of economic 
life in Upper Silesia on the basis of respect for the status quo. The 
disposession of an industrial undertaking—the expropriation of which 
is prohibited by the Geneva Convention—then involves the obligation 
to restore the undertaking and, if this be not possible, to pay its value 
at the time of the indemnification, which value is designed to take the 
place of restitution which has become impossible. To this obligation, 
in virtue of the general principles of international law, must be added 
that of compensating loss sustained as the result of the seizure. The 
impossibility, on which the Parties are agreed, of restoring the Chorzów 
factory could therefore have no other effect but that of substituting 
payment of the value of the undertaking for restitution. . . .154 


If seen in context, the mention of ‘‘restitution in kind’? thus appears 
as a double dictum: first, because the plaintiff sought pecuniary damages 
and not the return of the properties seized; second, because the Court had 
to apply not general (customary) international law but a special conven- 
tion, which had clearly accorded the injured party the treaty right to de- 
mand restitution in kind. As part of the Court’s holding, the third para- 
graph hardly signifies more than the justification for a strict rule for the 
assessment of pecuniary damages where expropriation occurred despite a 
specife engagement not to expropriate. It would appear exceedingly 
doubtful whether the Court intended to go beyond this and to indicate, by 
way of dictum, its opinion that there exists a general rule of customary 
international law making specific restitution or performance the primary 
form of relief at the election of the plaintiff. For one thing, the Court 
immediately goes on to state that the rule stated in the third paragraph 
“particularly” (French: avec une force toute particulière) applied to 
the instant case in view of the specific provisions of the Geneva Convention. 
Furthermore, the Court had indicated before that pecuniary compensation 
was ‘‘the most usual form of reparation’’ in international law. Especially 
in the light of the latter statement, which would appear to be a correct 
summary of state practice and arbitral jurisprudence,’** the reference in 
the first sentence of the third paragraph to ‘‘international practice and in 
particular ... the decisions of arbitral tribunals’’ can only support the 
rest of that sentence, not the whole paragraph. 

In summary, it is submitted that the most rational interpretation of 
the seemingly conflicting holdings and dicta in the Chorzów Case is that, 
in the opinion of the Court, pecuniary compensation is the usual form of 

164 Loe, cit. note 106 above, at 46-48. The third paragraph of the extract here 
reprinted appears ibid. at 47. 

155 The French text is authoritative. Ibid. at 65. Note, incidentally, that the word 
‘lawful’? in the first paragraph of the above quotation, ibid. at 46, stands for 


‘‘légitime’’ in the authoritative French text. 
156 See text above at notes 104-126. 
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reparation under customary international law, but that the parties are 
free to stipulate expressly in an agreement the specific performance of 
obligations contained therein.” In view of the virtually unlimited scope 
of international agreements, the latter statement only has the significance 
of a rule of construction favoring the assumption of such an obligation 
where a specific obligation is imposed by a treaty, and a tribunal with 
general jurisdiction is simultaneously charged with the interpretation and 
application of the treaty. 

(4) Reclamation Practice. If viewed as an example of state practice, 
the Chorzów controversy illustrates the fact that states do not, as a rule, 
request specific return in expropriation cases, even where the expropriating 
state is specifically obligated not to expropriate and even where there is 
a competent international tribunal with power to order restitution. 
However, since the decision of the Chorzów Case, there have been a few 
demands for specific restitution of property allegedly expropriated in 
violation of international law. But just as no international tribunal has, 
subsequent to the Chorzów Case, ordered specifie performance or restitu- 
tion,*** no such demand on the diplomatie level has been successful. 

In the Mexican oil expropriations dispute, the United States, as described 
above, limited its representations on behalf of the American oil companies 
affected by the decree of March 18, 1938, to a claim for adequate and 
prompt compensation, although the oil companies themselves were pressing 
for restitution.°® The same decree also affected British and Netherlands 
interests in Mexican oil companies.!®° In its note of April 8, 1938, to the 


157 It seems that at least one author is in agreement with the view here expressed. 
See Lissitzyn, book review, 53 A.J.LL. 988 in fine (1959). 

158 In the Walter Fletcher Smith case (U.S. v. Cuba), one of the questions submitted 
to the arbitrator was ‘‘ According to law shall the land be restored to Smith??? 2 
Int. Arb. Awards 913, 916. In his award of May 2, 1929, the arbitrator held that 
the taking of Smith’s properties had been accomplished contrary to the Constitution 
and laws of Cuba. Nevertheless, in the ‘‘opinion that it is for the best interests of 
the parties and of the public,’’ the arbitrator limited himself to awarding pecuniary 
compensation. Ibid. 918. In the Martini ease (Italy v. Venezuela), the tribunal estab- 
lished under the compromis of Dee. 21, 1920, only had authority to decide ‘‘sur la 
réparation pécuniaire.’’ 2 Int. Arb. Awards 877, 978, 1001. In its arbitral sentence of 
May 30, 1931, the tribunal deemed itself empowered to cancel, by way of reparation, 
a liquidated judgment claim of Venezuela against the Italian company. Ibid. at 1002. 
In the Forests of Central Rhodope case (Greece v. Bulgaria), the arbitrator appointed 
by the Council of the League of Nations by virtue of Art. 181 of the Treaty of Neuilly 
had general powers to decide disputes concerning the application of this article. Al- 
though in his award of March 29, 1933, the arbitrator found that the claim advanced 
by Greece was well founded, and although Greece had, subject to the discretion of the 
arbitrator, asked for restitution, the arbitrator declined this request for practical 
reasons and awarded pecuniary compensation instead. 3 Int. Arb. Awards 1405, 1407, 
1432. 

159 See Richberg, op. cit. note 54 above, at 250-252. 

160 Particularly the Mexican Eagle Co. (‘El Aguila’’), a Mexiean corporation about 
85 percent of the shares of which were owned by British subjects; there were also 
some Netherlands interests in the corporation. Cf. The United States in World Affairs 
1938 at 242. The latter fact is apparently overlooked by Kollewijn, loc. cit. note 45 
above, at 155, who seemed to view this company as a ‘‘national of Mexico.’’ 
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Mexican Government, the British Government claimed that the expropria- 
tion of the company was ‘‘essentially arbitrary in character,’’ and de- 
manded ‘‘the restoration of its properties to the Company itself.” 15 On 
closer inspection, it would appear that the British Government was ad- 
vancing the argument of the illegality of the expropriation because of its 
allegedly arbitrary character only in the alternative,*%* and that it was 
mainly concerned with Mexico’s apparent inability to pay compensation 
within the immediate future. Thus, a note of May 11, 1988, in which the 
payment of arrears under the Anglo-Mexican Special Claims settlement 7® 
was requested, the British Government stated that it 


cannot but regard the failure of the Mexican Government to discharge 
even their existing obligations as in itself rendering unjustified an ex- 
propriation an essential condition of the validity of which would be 
the payment of full and adequate compensation amounting in this case 
to a very large sum. 


The Netherlands Government was substantially more modest in its de- 
mands arising in connection with the expropriation of the same company. 
In its note of October 27, 1938, to the Mexican Government, it stated its 


hope for a satisfactory arrangement of this controversy, an arrange- 
ment that cannot consist in less than adequate, prompt and effective 
compensation or in return of the properties expropriated to the com- 
panies affected.1® 


As could be expected, the Mexican Government did not accede to the 
demand for the restitution of the oil properties nationalized by the decree 
of March 18. Negotiations with Great Britain at first broke down,?** but 
on February 7, 1946, Mexico concluded agreements with Great Britain *°7 
and with The Netherlands 168 which provided for the valuation of and 
compensation for the British and Netherlands oil properties affected by 
Mexican expropriation measures. On August 29, 1947, the three govern- 
ments concerned agreed on the amount and terms of compensation,?® 
Thus, although Great Britain had first claimed restitution pure and simple, 
and although The Netherlands had claimed restitution in the alternative, 


161 Cmd. 5758 (1938), at 2,3. See also the Aide-Mémoire given by the British Embassy 
to the State Department Dec. 12, 1938, 5 U. S. Foreign Relations 1938 at 716-717, and, 
generally, Wortley, ‘‘The Mexican Oil Dispute, 1938-1946,’’ 43 Grotius Society Transac- 
tions 15 (1957). 

162 The note seeks to establish the ‘‘arbitrary’’ character of the expropriation by 
stating, inter alia, that ‘‘His Majesty’s Government... find difficulty in escaping 
the conclusion ... that the real motive for the expropriation was the political desire to 
acquire for Mexico in permanence the advantages of ownership and control of the oil- 
fields.’’? Omd. 5758 (1938) at 3. 

163 See generally in this connection Godfrey, ‘‘The Anglo-Mexican Special Claims 
Commission,’? 49 Law Quarterly Rev. 226 (1933). 

164 Cmd. 5758 (1938), at 13,14. See also the Aide-Mémoire cited note 161 above. 

165 1 Documents on International Affairs (1938) at 472 (italics added). 

166 See The United States in World Affairs 1938 at 246. 

167 Cmd. 6768 (1946). 1683 U.N. Treaty Series 14. 

169 Cmd. 7275 (1948). 
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both governments in the end agreed to the settlement of the matter by the 
payment of a pecuniary indemnity. 

In the Anglo-Iranian oil controversy, Great Britain again claimed the 
restitution of the properties of the Anglo-Iranian Oil Company. In its 
action against Iran before the International Court of Justice, it sought to 
establish that the nationalization of these properties by Iran was illegal 
under international law both because this nationalization was discriminatory 
and because a concession which Great Britain unsuccessfully attempted to 
equate to an international agreement ° had not expired under its own 
terms.‘™+ However, Great Britain was careful to demand pecuniary 
compensation in the alternative, ‘‘should the Court decide that in the 
circumstances of the present case compensation, as distinguished from the 
restitution of the status quo ante, is the proper remedy.’ Y? Furthermore, 
although it is at least doubtful whether the British statement of August 8, 
1951, relied upon by Iran, was of such a nature as to entail responsibility 
on the part of the British Government," Great Britain would appear to 
have recognized ‘‘the principle of nationalization’’ in the instant case even 
during the futile negotiations with Iran which preceded the action before 
the International Court of Justice. In any case, the final settlement 
of the controversy did not involve specifie restitution.27® 

Finally, it appears quite noteworthy that, although the British Govern- 
ment demanded specific restitution unconditionally in the Mexican oil 
expropriations case and alternatively in the Anglo-Iranian Case, no such 
demand was advanced in the Suez Canal controversy, although the British 
Government again emphatically stated that this expropriation was ‘‘an 
act which we maintain was ilegal.” ° This would seem to indicate 
that, in the face of adverse state practice, Great Britain has now abandoned 
the position that the primary remedy for an ‘‘illegal’’ expropriation is 
specific restitution. 

(5) Summary. In conclusion, it seems quite clear that state prac- 
tice does not favor specific performance or restitution. As stated by the 
Permanent Court of International Justice, a pecuniary indemnity is ‘‘the 


170 This theory was rejected by the International Court of Justice in its Judgment 
of July 22, 1952, in the Anglo-Iranian Oil Co. Case (U.K. v, Iran), [1952] I.C.J. Rep. 
93, 111-112. 

171 See the British Memorial submitted to the Court on Oct. 10, 1951, I.C.J., Plead- 
ings, Anglo-Iranian Oil Co. Case 64, especially 74-79, 81-83, 86-93, 93-101. 

172 Ibid. at 117. 

173 The British Government contended that the statement, quoted in note 174 below, 
was made in the course of negotiations and therefore lapsed with the breakdown of 
the same. Ibid. 379-382. Since the Court did not reach the merits of the controversy, 
it failed to rule on this question. 

174 A British note of Aug. 3, 1951, to the Iranian Government states: ‘‘ His Majesty’s 
Government recognize on their behalf and on that of the Company, the principle of 
the nationalization of the oil industry in Iran.’’ Jbid. at 314. 

175 For details of the Consortium and compensation agreements of Aug. 31, 1954, see 
Shwadran, The Middle East, Oil and the Great Powers 177-190 (1959). 

176 Statement of Mr. Lloyd, Aug. 22, 1956. The Suez Canal Problem, op. cit. note 
20 above, at 234. 
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most usual form of reparation’’ in international law; and numerous 
treaties providing for arbitration and adjudication have expressly enabled 
the defendant to choose by its own internal legislation whether or not to 
grant specific relief rather than money damages for acts adjudicated illegal 
under international law. States can, of course, by special treaties agree 
upon specific performance either in advance or after the event; and such 
an agreement might even be implied where the treaty is designed to pre- 
serve or create a specific situation, and a tribunal of general jurisdiction 
is charged with its enforcement. But in the absence of such agreements, 
specific performance or restitution is, if anything, a rare exception, and 
pecuniary compensation the.prevailing rule. This is especially the case 
as regards so-called ‘‘illegal’’ expropriations: although some states, notably 
Great Britain, have in such instances sometimes claimed specific restitution, 
they have in the end uniformly accepted pecuniary compensation as a satis- 
factory remedy. 


ITI. CONCLUSION 
Three conclugions emerge from the above discussion : 


(1) International law does not provide that ‘‘illegal’’ acts of state, 
te, acts of state violative of international law, are void or voidable 
under the internal law of the actor state. 

(2) International law does not generally regulate the property side of 
expropriations, t.e., the legality of the expropriations themselves. It 
merely provides that, subsequent to the expropriation of the property 
of aliens, there has to be a bona fide offer, at the request of such aliens’ 
government, to pay such compensation as is required by international 
law. The refusal to make such an offer, or non-payment after the offer 
has been accepted, is an international tort. 

(3) Even where an expropriation is illegal, in the absence of specific 
treaty obligations to the contrary the only remedy available to the 
government of the aliens affected is a claim for pecuniary compensation, 
not for restitution. 


These conclusions, with the exception of the first, might not be free 
from doubt. There are statements by governments to the effect that the 
legality of the expropriation itself is contingent upon the payment of 
compensation, and there is a dictum of the Permanent Court of Interna- 
tional Justice indicating that this Court considered specific restitution to 
be the primary remedy for acts which are illegal under international law. 
But even where it was asserted that the legality of the expropriation itself 
was contingent upon the payment of compensation, specific restitution was 
usually not requested and never obtained. Furthermore, no international 
tribunal has as yet granted specifie relief. 

If a court of State A has to decide whether an expropriation carried out 
by State B against the property of a national of State C while such 
property was physically in State B was effective, under the private inter- 
national law of State A, to transfer title to such property so as to divest 
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such title of the national of State C, the court will therefore obtain no 
guidance from public international law. In accordance with public inter- 
national law, the act of expropriation is not void under the law of State 
B, even if it is illegal as against State C. State C might have a claim for 
pecuniary indemnity against State B, but this would not affect title to the 
goods. Even if State C were, in the exceptional case of an illegal ex- 
propriation coupled with an explicit remedy of restitution, able to claim the 
restoration of the property from State B, such a claim would still fail before 
a court of State A (1) if advanced by the national of State C for want of 
a proper party plaintiff, and (2) if advanced by State C, for want of a 
proper party defendant if State B has divested itself of title, or because 
of sovereign immunity if State B is still the owner. 

Consequently, a court of State A can disregard the validity of the 
transfer of title effected by State B in ‘‘violation’’ of international law 
not by resort to public international law, but only by applying a rule of 
private international law of the forum to the effect that all or some foreign 
‘‘eonfiscations’’ shall not be recognized even with respect to goods which 
were subject to the jurisdiction of the expropriating state at the time of the 
expropriation. Since the general rule, as described above, is that title 
to property is determined in accordance with the lex loci at the critical 
time, such a ‘‘rule’’ would constitute an exception to the general prin- 
ciple. It might be justified by resort to public policy, but as is well 
known, public policy is an ‘‘unruly horse,” 8 and it is applied within 
relatively narrow limits by most countries. If the purpose of public 
policy is the protection of the domestic legal order,'®° it is difficult to see 
how this order can be disturbed by a decision that Alien A and not 
Alien B is the owner of certain specific goods by virtue of a transaction 
all essential elements of which occurred outside of the forum. For this 
reason, most states, with the apparent exception of France,’** have refused 
to apply the exception of public policy to such foreign expropriations,?® 
and Western Germany has gone so far as to recognize the validity even 
of East German expropriations carried out in Hast Germany with respect 

177 See notes 5-6 above and text thereat. 

178 Burrough, J., in Richardson v. Mellish, 2 Bing. 229, 252; 180 E.R. 294, 303 (1824). 

179 Sec note 12 above; Paulsen and Sovern, ‘* ‘Public Policy’ in the Conflict of Laws,’’ 
56 Columbia Law Rev. 969, especially 972 ff. (1956); Schnitzer, op. cit. note 8 above. 
Burrough, J., loc. cit. note 178 above, said: ‘‘I, for one, protest ... against arguing 
too strongly upon public policy;—it is a very unruly horse, and once you get astride 
it you never know where it will carry you. It may lead you from the sound law. It 
will never be argued but when other points fail”? 

180 This would appear to be the prevalent assumption. See Sehnitzer, op. cit. note 
8 above, at 231-236, 

181 Trib. comm. Marseilles, April 23, 1925, 52 Clunet 391, 393 (1925), aff’d, Cass. 
(Req.), March 5, 1928, 55 Clunet 674 (1928); Cass. civ, March 14, 1939, 66 Clunet 615 
(1939); see Batiffol, Traité élémentaire de droit international privé 569-570 (2d ed., 
1955). But see note 204 below. l 

182 See Re, Foreign Confiscations in Anglo-American Law (1951); Seidl-Hohenveldern, 
Internationales Konfiskations- und Enteignungsrecht (1952); Baade, loc. cit. note 44 


above, at 135-140; Aubert, ‘‘Foreign Expropriations in Swiss Law,’’ 6 A. J. Comp. 
Law 577, 579-582 (1957); ef. Sehlesinger, op. cit. note 12 above, at 468-469, 
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to goods which subsequently found their way to West Germany, although 
there were strong policy considerations to the contrary.1** 

In any ease, each individual state can decide this policy question for 
itself, and, so far as can be ascertained from published decisions, most 
states have decided it in favor of recognizing the validity of foreign ex- 
propriations, at least where their own nationals were not affected. Thus, 
British, German,?** and American courts 18° recognized the validity of 
Soviet expropriations. United States courts, albeit under the at least 
somewhat dubious act of state doctrine,1®’ have recognized South American 
expropriations 188 even where the property of nationals of the United States 
was affected; 15° and under the same doctrine, they have also recognized 
the validity of the Mexican oil expropriations,?® although the State Depart- 
ment had maintained that such expropriations were illegal, and no compen- 
sation had been paid or definitely promised at the time of the decision.*** 
Also under the act of state doctrine, even the courts of The Netherlands +°? 


183 See Domke, loc. cit. note 3 above, at 314 and note 50 thereat. The Federal Su- 
preme Court has not ruled on the question, but has been careful to limit its decisions 
denying the extraterritorial effect of East German nationalizations to situations where 
the property was in Western Germany at the time of the purported nationalization. 
See, e.g, Bundesgerichtshof, Nov. 12, 1959, 1960 Juristenzeitung 89, with note by 
Beitzke. For expression of public policy reasons, see ibid. 89-90. It should be noted, 
incidentally, that Hast German nationalizations were as a rule carried out before 1949 
by the individual Hast German States or under the auspices of the Soviet Military 
Administration, so that the problem as to the effeet of expropriations by an unrecog- 
nized state usually does not arise. 

184 Luther v. Sagor, [1921] 3 K.B. 582 (C.A.); Paley v. Weisz, [1929] 1 K.B. 
718 (C.A.). In Perry v. Equitable ete., note 65 above, such recognition was extended 
to Soviet nationalization measures with respect to the property interests of a British 
subject. 

185 Landgericht Hamburg, June 18, 1924, (1925) Ostrecht 165; id., Dec. 26, 1924, 
ibid. 170; Landgericht Berlin II, 3 Zeitschrift fiir Ostreeht 1366 (1929); cf. 129 
Entscheidungen des Reichsgerichts in Zivilsachen 98, 102 (1930). 

186 Salimoff v. Standard Oil Co., 262 N.Y. 220, 186 N.E. 679 (1933). 

187 See notes 14-18 above and text thereat; Lipper, ‘‘ Acts of State and the Conflict 
of Law,’’ 35 N.Y.U. Law Rev. 234, 235-247 (1960). 

188 Oetjen v. Central Leather Co., 246 U.S. 297 (1918). 

188 Ricaud v. American Metal Co., 246 U.S. 304 (1918). 

190 Eastern States Petroleum Co. v. Asiatie Petroleum Corp., 28 F. Supp. 279 (S.D. 
N.Y., 1939). 

191 See notes 51-55 above and text thereat. 

192 Rechtbank Middelburg, Aug. 2, 1938, 1938 N.J. No. 790; Hof Haag, Dec. 4, 
1939, 1940 N.J. No. 27; Hoge Raad, Dee. 7, 1941, 1941 N.J. No. 923; Rechtbank 
Rotterdam, July 31, 1939, 1939 N.J. No. 747, all abstracted in English in 1919-1942 
Annual Digest and Reports of Public International Law Cases 16-19. In the case 
last cited, the Rechtbank stated: ‘‘The defendant has argued that this was not a 
regular expropriation, but a confiscation, and has pointed out that not only the Govern- 
ments of the United States and the United Kingdom, but also the Netherlands Govern- 
ment protested against what had happened. There is, however, a profound difference 
between a diplomatie note, addressed by one sovereign government to another in order 
to suggest to the latter, on various grounds, the revision of a decision taken, in the 
interest of its nationals, and the judgment of a Court calling in question the good 
faith of a foreign government in the performance of its public acts... .’’ Ibid. 
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have, in a series of decisions, recognized the validity of the Mexican oil 
expropriations with respect to the Mexican Eagle Company, although 
Netherlands nationals had an interest in this company *** and the Nether- 
lands Government had emphatically protested the expropriation. The 
claims of the Mexican Eagle Company failed before the courts of the 
United States, The Netherlands, and Belgium;?** it does not appear that 
they were successful anywhere. 

Similarly, the Anglo-Iranian Oil Company has generally been unsuccess- 
ful in its attempts to obtain custody of oil extracted from its expropriated 
concession property and later shipped to third countries. Two Italian +° 
and two Japanese courts + rejected such claims, and only in a British 
Colony court, the Supreme Court of Aden, an action in detinue by the 
company against the purchasers succeeded.’® Plaintiffs alternatively 
claimed that the Iranian expropriation should not be recognized as being in 
violation of the publie policy of the forum and of international law. The 
court held, quite correctly, ‘‘that a foreign law that is contrary to inter- 
national law or in flagrant violation of international comity need not be 
regarded,’’ 7°° and it came to the conclusion that the Iranian nationalization 
statute was such a law. From this premise it Jumped to the somewhat 
baffling conelusion that 


following international law as incorporated in the domestic law of 
Aden, this Court must refuse validity to the Persian Oil Nationaliza- 
tion Law in so far as it relates to nationalised property of the plaintiffs 
which may come within its territorial jurisdiction.?© 


The court distinguished earlier British decisions by stating that they were 
dicta, as they concerned Soviet expropriations of the property of Soviet 
citizens and therefore raised no questions of international law.? 

While there was apparently some thought that this Aden decision had 
paved the way to the establishment of a new rule to the effect that British 
courts will refuse to recognize the effeet of foreign expropriations which are 


at 19. See also the case noted in 1938-1940 ibid. 25-26, and Adriaanse, Confiscation 
in Private International Law 71-75 (1956). 

183 See text at notes 160-169 above. 194 See note 160 above. 

195 See text at note 165 above. 

196 Trib, civ. Antwerp, Feb. 21, 1939, noted in 1938-1940 Annual Digest and Reports 
of Public International Law Cases 25. 

187 Trib. Venice, March 11, 1953, 1 Foro Italiano 719 (1953); Trib. civ. Rome, 
Sept. 13, 1954, 1 Foro Italiano 256 (1955); English translation in 1955 Int. Law Rep. 
19 and 23. 

198 District Court of Tokyo (9th Civ. Div.) 1953, reported in English in 1953 Int. 
Law Rep. 305; aff’d, High Court of Tokyo (1st Civ. See.), 1953, ibid. 312. 

199 Anglo-Iranian Oil Co., Ltd. v. Jaffrate (The Rose Mary), [1953] 1 W.L.R. 246, 
1953 Int. Law Rep. 316. 

200 Ibid. 323 (italics added). Since publie international law does not contain any 
pertinent conflict of law rules, any court is free to disregard any foreign law affecting 
property, if authorized to do so by the forum’s conflict of law rules. See text at notes 
5~8 above. 

2011953 Int. Law Rep. 328 (italics added), 

202 Ibid. 327~328. But see note 65 above. 
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violative of international law, a subsequent decision of the Court of 
Chancery has expressly refused to follow this doctrine. In Re Helbert 
Wagg & Co., Lid., Upjohn, J., came to the conclusion that under inter- 
national law as interpreted and applied by English courts, there is no 
authority to refuse generally to recognize foreign expropriations without 
compensation. He concluded that the Aden decision was correct on the 
facts of the case, because as a matter of the English conflict of laws—not 
public international law—he approved the rule that publie policy will not 
permit the recognition of foreign discriminatory expropriations so far as 
they affect British nationals.?% 


Thus, it seems settled in most Western countries, with the possible ex- 
ception of France,** that expropriations of the property of nationals of 
third states will not be refused recognition either on the basis of public 
international law or on the basis of private international law. This view 
would appear to enjoy the support of most > but by no means all 2° 
writers on the subject. Of course, these authorities do not establish the 
premise that foreign expropriations must be recognized in any case. But 
they do most definitely establish the proposition that there is, under public 
international law, no affirmative duty not to recognize such expropriations. 
The prevailing rule has been well stated by the District Court of Tokyo 
in its decision adverse to the Anglo-Iranian Oil Company: 


It cannot be denied that there exists a rule of international law which 
makes an act of confiscating without compensation a foreign interest 
in a country a wrongful act under international law. As a result of 
that rule, a foreigner who suffers from such an act of confiseation, or 
his own Government acting in his interests, will naturally demand, 
and press the confiscating Government for, payment of compensation. 
However, the question whether or not the courts of a third State have 
power to declare such an act of another State invalid, or to deny 
the effect of the act, is quite a different proposition. This court is 
not convinced that there exists a universally established principle of 
international law which answers the question in the affirmative.” 


203 [1956] 1 All E.R, 129, 139-140 (Ch.). As pointed out by E. Lauterpacht, ‘‘Re 
Helbert Wagg: A Further Comment,’’ 5 Int. and Comp. Law Q. 301 (1956), this con- 
elusion is only a dictum, but, it is submitted, a sound one. 

204 See note 181 above and text thereat. But see App. Paris, Dec. 12, 1950, 79 
Clunet 1200 (1952): Civ, Seine, July 12, 1954, 82 Clunet 112 (1955). Seidl-Hohen- 
veldern, loc, cit. note 21 above, at 556, note 107, is of the opinion that in view of these 
decisions, ‘‘the attitude of the French courts has since altered.’? However, it has 
been doubted whether the Cour de cassation is likely to follow the new trend. See 
Mezger, note, 44 Revue critique de Droit international privé 506 (1955). 

205 See Ziegel, ‘‘Confiscation in English Private International Law,’’ 6 McGill 
Law J. 1, 29 (1959); Dicey’s Conflict of Laws 666-668 (7th ed., Morris, 1958) ; Cheshire, 
Private International Law 139-142 (5th ed., 1957); Mosler, op. cit. note 35 above, at 42; 
authors cited note 44 above; and Kegel, op. cit. note 2 above. 

206 See Verzijl, ‘‘The Relevance of Public and Private International Law Respectively 
for the Solution of Problems Arising from Nationalization of Enterprises,’’ 19 Zeit- 
schrift für auslindisches öffentliches Recht und Völkerrecht 531 (1958); Dahm, loc. cit. 
note 14 above, at 178-181; Adriaanse, op. cit. note 192 above, at 136-142; Wortley, 
‘í Observations on the Public and Private International Law Relating to Expropriation,’’ 
5 A. J. Comp. Law 577 (1956); and Kollewijn, toc. cit. note 45 above. 

207 1953 Int. Law Rep. 309. 
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If there be any further need for evidence for the proposition that State 
A is under international law quite free to decide, in accordance with its 
own conflict of laws rules, whether to recognize the effectiveness of an ex- 
propriation carried out by State B against the property of a national of 
State C if the property was subject to the territorial jurisdiction of State 
B at the time of such taking, it is the obvious fact that as described above, 
most courts have recognized the effectiveness of such expropriations, and 
so far as is known, there has not been a single diplomatic protest or inter- 
national reclamation against such decisions. 

It is therefore submitted that the decisions of the German courts refusing 
to disregard the effectiveness of Indonesian expropriation decrees as against 
the property of Netherlands nationals were in full accord not only with well- 
established principles of international law, but also with the concept of 
recognition of foreign ‘‘confiscatory’’ decrees, which still prevails in most 
states, including the Western countries. 


LEGAL ASPECTS OF THE U-2 INCIDENT 


By Quincy WricHt 
Of the Board of Editors 


(The U-2, a high-flying United States reconnaissance plane under pilot 
Francis G. Powers, permanently based in’ Turkey, but taking off from 
Pakistan territory with intent to cross Soviet territory and land in Norway, 
came down near Sverdlovsk, well within Soviet territory, on May 1, 1960) 
Such flights had been carried on for four years under general orders of the 
President, following refusal of the Soviet Government to accept the ‘‘open 
skies’’ proposal made by the President at the Summit Conference of 1955, 
and after such flights had become operational in 1956. Apparently the 
Soviet Government had become aware of such flights through radar track- 
ing, 

The State Department was aware that the failure of such a flight would 
have serious repercussions on the Summit Conference to meet in Paris on 
May 16, 1960. The Senate Foreign Relations Committee subsequently 
reported: 


In view of the almost psychopathie addiction to secrecy which has 
characterized the Russian Government, a probing of this secrecy such 
as that involved in the U-2 operations, coupled with the frustrations 
and chagrin of the Soviets over a period of almost 4 years, could only 
have been expected to result in the most violent reaction when this 
penetration of their territory was made public.? 


Nevertheless, no positive decision was made by the President, the Secretary 
of State, the Secretary of Defense or anyone else with political authority, 
either to suspend or not to suspend these flights, because ‘‘if diplomatic 
considerations were taken into account, there would always be some reason 
for canceling or postponing a flight.” 2? A general program of flights had 
been approved a month or more earlier. The May 1 flight was, therefore, 
ordered by the Central Intelligence Agency on April 80, according to 
routine practice, because the weather was propitious, the pilot and plane 
were ready, and furthermore ‘‘information of well above average im- 
portance,” the nature of which was not divulged to the Senate Foreign 


1 U.S. Senate, Foreign Relations Committee, Events relating to the Summit Conference, 
86th Cong., 2nd Sess., Report No. 1761, June 28, 1960 (hereafter cited as Report), p. 23. 

2Ibid. 22, citing testimony of Secretary Herter (p. 6). Although the Committee 
published no direct evidence that flights had previously been eanceled for diplomatic 
reasons, ‘‘unpublished portions of the record . . . indicate that the flights were in fact 
suspended on occasion’’ (p. 7), and Chalmers Roberts, a Washington Post reporter, 
stated that during the Suez crisis of 1956: ‘‘The President did order a halt to U-2 
flights . . . apparently to avoid an incident which would make negotiation difficult.’’ 
Washington Post, May 27, 1960, p. 18, col. 1. i 
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Relations Committee, was anticipated? The Committee complained that 
because of the Executive’s refusal to entrust it with ‘‘this one piece of m- 
formation which is crucial to reaching an informed judgment,’’ it was 
unable to ‘‘come to any conclusion as to whether the importance of the 
information sought justified the risks which were taken.” The majority of 
the Committee, however, suggested that the flight ‘‘should not have gone’’ 
because it should have been anticipated that, if discovered, it would at 
least be a good excuse for Khrushchev’s refusal to attend the conference 
and, since Khrushchev, ‘‘at least before the U-2 incident, was identified 
with the Soviet advocates of a less aggressive, more cooperative course ... 
it would have been in our interest to have done what we could .. . to 
strengthen Khrushchev’s position vis-a-vis the Soviet military and the 
Chinese Communists.’’ 4 

After the U-2 was missed, a United States official announced from Turkey 
that one of two meteorological observation planes belonging to the Na- 
tional Aeronautics and Space Administration (NASA), which had taken 
off from Adana on May 1 was missing near Lake Van not far from the 
Soviet border, the pilot having reported that his oxygen equipment was 
out of order. On May 5, Khrushchev announced to the Supreme Soviet in- 
Moscow that a U-2 had been shot down. Secretary of State Herter was at 
a NATO conference in Turkey, and Lincoln White, the Department’s 
spokesman, under instruction by Under Secretary Dillon, said the plane 
Khrushchev referred to may have been the missing NASA plane, and that 
the President had ordered an immediate inquiry. NASA’S press chief, 
Walter T. Bonney, to a press conference, gave details of the NASA flight 
and said that it might accidentally have crossed the Soviet border. On 
May 6 Lineoln White of the State Department said: ‘‘There was absolutely 
no deliberate attempt to violate Soviet airspace and there has never 
been.’’ 5 


3 The Senate Foreign Relations Committee found that ‘‘little, if any, consideration 
was given to the proximity of May 1 to the date of the summit conference’’ (Report 
22), but according to Chalmers Roberts, Central Intelligence Agency officials thought 
‘‘there was to be a cut-off of U-2 flights before the Summit’’ and that the issue was 
‘how much time constituted a margin of safety’? (loc. cit. note 2 above). In his tele- 
east of May 25, 1960, President Eisenhower said: ‘‘When a nation needs intelligence 
activity, therc is no time when vigilance ean be relaxed. Incidentally from Pearl 
Harbor we learned that even negotiation itself can be used to conceal preparations for 
a surprise attuck.’’ 42 Dept. of State Bulletin 900 (1960). Senator Wiley thought that 
approval of the general program of flights by high officials in Washington indicated 
that they had fully considered the possible effects of discovery upon the Summit 
Conference, that the decision to permit the flight was wise, and that the unfortunate 
consequenees were ‘‘just plain bad lueck.’’ Report 22, 32. 

4Jbid. 22, 25. Republican Senator Wiley considered these two statements in the 
Committee Report inconsistent (ibid. 32). He was joined by Democratic Senator 
Lausche and the other Republican members of the Committee, who approved the report 
prepared by Democratic Senator Wiliam J. Fulbright, Chairman of the Foreign Re- 
lations Committee, in a summary, softening its criticisms of the Administration, Re- 
publican Senator Capehart opposed the Report. 

5 Report 11. The Dept. of State Bulletin (May 23, 1960, Vol. 42, pp. 816 £.) 
prints the NASA releases but not'this State Department statement. Secretary Herter 
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President Eisenhower went to Gettysburg for’ golf. {On May 7, Khru- 
shchev gave details about the U-2, saying that the pilot-and his equipment 
had been captured intact, and adding: ‘‘I fully admit that the President 
did not know that a plane was sent beyond the Soviet frontier and did not 
return.” The State Department on May 7 gave out a statement, approved 
by the President at Gettysburg over the phone, that the flight which 
Khrushchev referred to ‘‘was probably undertaken by an unarmed civilian 
U-2 plane’’ and was justified because of the need ‘‘to obtain information 
now concealed behind the iron curtain’’ in order to lessen the danger of 
surprise attack on the free world, but, as a result of the inquiry ordered 
by the President, ‘‘it has been established that in so far as the authorities 
in Washington are concerned, there was no authorization for any such 
flights.” This statement, while evading admission of any responsibility 
of the “President, thus following “Khrushchev’s suggestion, created ‘‘the 
impression that Washington’s control was so lax that American pilots 
around the world could go off on their own on a mission that might provoke 
war.’ Allen Dulles, director of C.I.A., suggested that he would assume 
responsibility, but this was not considered practical in view of Khrushchev’s 
disclosures. 

On May 8, in notes to Great Britain and France about the Summit 
Conference, Khrushchev complained about the U-2 flight but gave no 
indication that it would affect the conference. On May 9, apparently 
because of the implication of the earlier statement that the President did 
not know what was going on, Secretary Herter put out a statement that 
U-2’s had been penetrating Soviet territory for four years under Presi- 
dential orders to gather intelligence, but ‘‘Specific missions of these un- 
armed civilian aircraft have not been subject to Presidential anthoriza- 
tion.’’® This statement was widely interpreted to imply that such flights 
would continue, though there is no evidence that the State Department 
intended this implication. Nothing was done at the time, however, to 
correct this implication. 

\ On May 10 a Soviet protest to the United States on the incident avoided 


Secretary Herter returned from Turkey on the s (On of May 6 and 


told the Senate Committee that this ‘‘ categorical statement may have begun to complicate 
the situation.’’ In his telecast of May 25, President Eisenhower said these ‘‘ covering 
statements’? were ‘issued to protect the pilot, his mission, and our intelligence processes, 
at a time when the true facts were still undetermined’’; but ‘‘when later the status 
of the pilot was definitely established and there was no further possibility of avoiding 
exposure of the project, the factual details were set forth.’’ (42 Dept. of State Bulletin 
900 (June 6, 1960).) Vice President Nixon, in a telecast of May 15, said he ‘‘ endorsed 
the U-2 reconnaissance policy,’’ and ‘*knew about this flight.’’ He justified the ‘‘eva- 
sive action by the State Department,’’ which he admitted subsequent events had shown 
was ‘‘wrong,’? by the necessity to respond to the legitimate insistence of the press and 
the ignorance of the State Department on how much Khrushchev really knew. New 
York Times, May 16, 1960. 

642 Dept. of State Bulletin 818 (May 23, 1960); Report 11. 

7 Chalmers Roberts, loe. cit., note 2 above; Walter Lippmann, New York Herald 
Tribune, May 10, 1960; Report 24. 

842 Dept. of State Bulletin 816 (May 23, 1960); Report 12, 25. 
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blaming the President personally, but charged that U-2 flights ‘‘are carried 
on with the sanction of the U.S.A.” On May 11, however, Khrushchev 
said Herter’s statement of May 9, which he assumed meant that recon- 
naissance flights would continue, made him doubt his ‘‘earlier conclusion’’ 
that the President did not know of the flights, and he doubted whether the 
President would be weleome in Russia during his scheduled visit in June, 
On the same day at his press conference President Eisenhower took full 
responsibility for the U-2 flight, and said nothing to counter the implica- 
tion that such flights would continue, saying: ‘‘No one wants another 
Pearl Harbor.” On May 12 the United States answered the Soviet pro- 
test, saying it had ‘‘fully stated its position” in Herter’s May 9 release.” 
On May 13, the Soviet Government protested to Norway, Pakistan and 
Turkey, warning them not to permit use of their territory for missions 
such as the U-2. On May 14, Khrushchev arrived in Paris and, in a meet- 
ing with President DeGaulle, indicated that he would not attend the con- 
ference unless the United States accepted his demands.*° 

On May 15 George Allen, Chief of the United States Information Agency, 
said over television that Secretary Herter ‘‘has not said we are going to 
continue to fly U-2 missions. He hasn’t said one way or another.’’ On the 
next day, during his one personal meeting with Khrushchev in Paris, the 
President told him that the flights were suspended after the recent incident 
and would not be resumed so long as he was in office. In his May 15 
broadcast, Vice President Nixon seemed unaware that the flights were to 
be stopped, but in his May 25 telecast President Hisenhower said that 
he had directed that the flights be stopped before leaving for Paris and 
that they would not be resumed, omitting the limitation ‘‘so long as he was 
in office.” During the meeting in Paris, Khrushchev told the President 
that the United States had ‘‘torpedoed the Conference,’’ but: 


If the United States has really come to the decision to condemn the . 


treacherous incursion of American military aircraft into the airspace 
of the Soviet Union, publicly express regret over these incursions, 
punish those who are guilty, and give assurance that such incursions 
will not be repeated in the future, we would be ready, on receipt of 
such assurances, to participate in the Summit Conference. 


942 Dept. of State Bulletin 851-852 (1960). 

10 President DeGaulle believed this was a position from which Khrushchev could 
not depart while in Paris, and so alarmed Secretary of Defense Gates that he cabled 
Washington ‘‘requesting a quiet increase of command readiness,’’ although he told the 
Senate Committee that he had no information of Soviet mobilization nor apprehension 
of surprise attack anywhere in the world. Nobody in Paris, either Americans or 
Allies, seems to have suggested acceptance of these demands. Report 14-15. 

1142 Dept. of State Bulletin 901 (June 6, 1960). In his statement in Paris on May 
16, the President, in reporting his interview with Khrushchev, said: ‘‘In point of 
fact these flights were suspended after the recent incident and are not to be resumed. 
Accordingly this cannot be the issue’’ (ibid. 905). Secretary Herter told the Foreign 
Relations Committee on May 27, 1960: ‘‘Sinee the U-2 system had been compromised, it 
was discontinued as any other intelligence mission would be in a such a case. Announce- 
ment of its discontinuance was withheld until the President could convey the fact 
personally in Paris.’? 42 Dept. of State Bulletin 950 ff. (1960); Report 3, 14. 


~ 
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The President termed these demands an ‘‘ultimatum’’ which would ‘‘never 
be acceptable to the United States,” and that in holding to them Khru- 
shchev had ‘‘scuttled’’ the conference.** 

The Senate Foreign Relations Committee agreed with Secretary Herter’s 
testimony that the U-2 meident and the United States’ handling of it were 
contributing factors to the breakup of the Summit Conference. It con- 
cluded that ‘‘in spite of political opposition to it in some communist 
quarters, and to doubts as to its suecess, it would probably have been held 
had it not been for these cireumstanees.’’ 13 

In any case the Summit Conference was not held and President Hisen- 
hower’s scheduled visits to Russia.and Japan were canceled. On May 18, 
the Soviet Union requested that the United Nations Security Council be 
convened to consider ‘‘ Aggressive action by the Air Force of the United 
States of America against the Soviet Union.” The Council considered the 
question from May 28 to 26.14 

(Soviet Foreign Minister Andrei Gromyko opened the debate by charging 
that the U-2 flight was an ‘‘aggressive action unheard of in peace time... 
deliberately prepared and carried out with knowledge and on the in- 
structions of the United States government.’’ Since one plane can carry 
an atomic weapon, such an act, he declared, justifies military retaliation. 
The U-2 flight was only one of a number of violations of Soviet territory 
by United States planes, to all of which the Soviet Government had pro- 
tested, and to some of which it had drawn the attention of the Security 
Council in 1956 and 1958.) After its: first ‘‘lying version,” the United 
States had confirmed its responsibility and ‘‘proclaimed systematic 
espionage and sabotage incursions inside another state as an integral ele- 
ment of its state policy.’’ President Hisenhower’s rejection of Khru- 


12 See text of- Khrushchev’s statement at the Summit meeting, May 16 (New York 
Times, May 17); the official text of his statement to newsmen issued by the Soviet 
Embassy in Paris on May 17, 1960 (ibid., May 18, 1960); and statement by President 
Eisenhower, May 16 (42 Dept. of State Bulletin 905 (1960)). In his telecast on May 
25 (ibid., June 6, 1960, p. 901), President Eisenhower said: ‘‘I replied by advising the 
Soviet leader that I had during the previous week stopped these flights and that they 
would not be resumed. I offered, also, to discuss the matter with him in private meet- 
ings while the regular business of the Summit might proceed. Obviously, I would not 
respond to his extreme demands. He knew, of course, by holding to those demands 
the Soviet Union was scuttling the Summit Conference.’’? In his report in Moscow on 
May 28, Khrushchev said: ‘‘We expected the President of the United States, whom 
DeGaulle and MacMillan had informed of our position, would take steps paving the 
way to a Summit meeting or at least would try to have an explanation with us... 
And yet Eisenhower did not avail himself of this opportunity offered him. He even 
did not express any desire to meet me. Therefore, I was very much astonished by the 
fact that in his speech on May 25, Eisenhower reproached me for not having wished 
to meet him. The question arises: who should have taken the initiative under these 
conditions? It is clear to everyone that it should have been done by the person 
who broke the good relations whieh began taking shape between our countries.’’ 
New York Times, May 29, 1960, p. 18. 18 Report 24. 

14 United Nations Review, June, 1960, p. 1; July, 1960, pp. 6-7, 38-43. Ambassador 
Lodge’s speeches and the texts of the resolutions are printed in 42 Dept. of State 
Bulletin 995 ff. (1960). 
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shchev’s demands at the Paris Conference gave further evidence of that 
policy. Gromyko also charged the United States with ‘‘perfidy’’ in talk- 
ing with Khrushchev ‘‘of the necessity to strengthen mutual confidence” at 
Camp David and in preparation of the Summit Conference while directing 
‘a program of aggressive acts’’ against the Soviet Union. “The integrity 
of the territory of all states has always been and remains,’’ he said, “ʻa 
major and generally recognized principle of international law,’’ observance 
of which is ‘‘the backbone of peaceable relations between states.’ The 
American effort to justify its action by referring to the secrecy of Soviet 
defense measures was ‘‘absurd.’’ That the Soviet Government was not 
overemphasizing the incident becomes evident, he said, if one considers 
‘‘the legitimate indignation which would spread over the United States’’ if 
a Soviet plane were shot down over Chicago, Detroit or San Francisco and 
the Soviet Government sought to justify its action by the need to collect 
military information. ‘‘It is well known,’’ said Gromyko, ‘‘that the Soviet 
Union does not intend to attack any one but even if there are people in 
America who, because of misunderstanding or ignorance, fear the Soviet 
Union, this does not justify such provocation.” 


If the concept: ‘‘If I am apprehensive and do what I want myself aud 
nobody else is the judge of my action’’ were to prevail in relations 
among states, it would be the aggressor and only the aggressor who 
would stand to gain. On the contrary states for whom aggressive in- 
tentions are alien would always be subject to the danger of military 
attack.” 


A 
“Gromyko also characterized the states which had permitted the use of their 
territory for the U-2 and other flights as ‘‘accomplices and parties’’ to 
aggression, opening themselves to bombardment of the bases. At the end 
of his remarks, he presented a draft resolution in the following terms: 


The Security Council ` 

Having examined the question of ‘‘ Aggressive acts by the Air Force 
of the United States of America against the Soviet Union, ereating a 
threat to universal peace,’’ 

Noting that violations of the sovereignty of the state are incompatible 
with the principles and purposes of the Charter of the United Nations, 

Considering that such actions create a threat to universal peace, 

1. Condemns the incursions by the United States aircraft into otber 
states and regards them as aggressive acts; 

2. Requests the Government of the United States of America to 
adopt immediate measures to halt such actions and to prevent their 


recurrence. 

In defense, United States Ambassador Henry Cabot Lodge denied that 
the United States had committed any aggressive action against the Soviet 
Union. President Eisenhower had said in Paris that the flights 


had no aggressive intent but rather were to assure the safety of the 

United States and the free world against surprise attack by a power 

15 This argument, which is hardly consistent with the persistent refusal of the Soviet 

Union to submit to any form of third-party adjudication, especially on airplane inei- 

dents, appeared in the New York Times report (May 24, 1960, p. 14, col. 8), but not in 
the summary of Gromkyo’s remarks in the United Nations Review, July, 1960, p. 44, 
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which boasts of its ability to devastate the United States and other 
countries by missiles armed with atomic war heads. 


Ambassador Lodge insisted that the United States had not threatened to 
continue such flights, but on the contrary the flights had been suspended 
and would not be resumed. This was a permanent policy, not a mere 
temporary suspension. He referred to the extensive use of espionage by 
the Soviet Union, by sea, on land and by hiring American aviators to take 
pictures of American strategic places. He also referred to several ag- 
gressions and threats by the Soviet Union, saying: 


Here is a government well known for its expansionist activities and 
armed to the teeth, which has repeatedly, in contravention of article 
2(4) of the Charter ... used force and threats of force in its relations 
with other sovereign states. ... When such a government insists on 
secrecy it is in effect also insisting on preserving its ability to make 
surprise attacks on humanity. If the free world failed to protect itself 
against such a danger, it would be inviting destruction. ... This after- 
noon the Soviet representative has had something to say about inter- 
national law. One may ask where the Soviet Union’s concern for in- 
ternational law was when communist armed forces invaded the Re- 
public of Korea in 1950, or where that concern was when the Soviet 
ariel and brutally snuffed out the independence of Hungary 
in ; 


The ‘‘heart of the matter,’’ he said, was the general apprehension of further 
Communist assaults and the finding of means to relieve that apprehension. 

(The other members of the Security Council made comments, all agreeing 
that the U-2 flight had violated Soviet territory) although the representa- 


_ tives of the Republic of China and Italy noted that in view of the flights of 


man-made satellites and their potentialities for observation, air sovereignty 
had become more or less a myth. All but the Polish representative, how- 
ever, refused to agree with the Soviet contention that the U2 fight con- 
stituted ‘‘aggression,’’ and thought the central problem was to restore 
confidence, to which the proposed Soviet resolution would not contribute. 
The representatives of France, Great Britain, Italy, the Republic of China, 
Argentina and Ecuador lagreed with the United States that, the Soviet 
Union had exaggerated the seriousness of the incident) that the United 
States’ declaration that flights over the Soviet Union would not be resumed 
should have ended the controversy, and that the Soviet Government’s own 
behavior was a major cause of anxiety. 

The representatives of Argentina, Ceylon and Poland stressed the legal 
aspects of the charges. (The representative of Argentina examined the 
concept of aggression which had not been officially defined, but the flight 
would not constitute aggression even under the definition proposed by the 
Soviet Union in 1956.) The representative of Ceylon thought that the 
general observance of the territorial integrity of all states, great and small, 
was ‘‘absolutely necessary for the preservation of peace among nations”’ 
and that the airspace was within the sovereignty of states and ‘‘cannot be 
invaded by any other state without its authority and permission.’’ The 
immediate problem, however, was the re-establishment, of good will to which 
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the American declaration that flights would not be resumed, indicating ac- 
ceptance of international law, made a contribution, and rendered formal 
condemnation unnecessary. ‘The Polish representative pointed out that 
international law recognizes the complete and exclusive sovereignty of states 
in their airspace without any limit of height, as provided in the Paris 
(1919), Havana (1928) and Chicago (1944) Conventions, to the last two 
of which the United States was a party. This sovereignty was fully 
recognized in the domestic laws of both the United States and the Soviet 
Union and these laws prohibited aerial photography, as provided in the 
Chicago Convention. “The flight was, therefore, said the Polish representa- 
tive, a violation of international law and of the United Nations Charter. 
Consequently, Secretary Herter’s declaration that continuance of such 
flights was a policy of the United States ‘‘replaced international law with 
the law of the jungle.” President Hisenhower’s declaration that the 
flights had been ‘‘suspended’’ did not repudiate them nor condemn law- 
lessness, and the assertion that such flights would not be resumed carried 
no assurance, ‘‘since the breaking of international commitments had been 
promoted to the rank of official policy’’ and, as stated by the President, 
this declaration did not bind his successors. The Chicago Convention and 
the United Nations Charter, both treaties ratified by the United States, in 
the opinion of the Polish representative, bound all presidents of the United 
States. Furthermore, the taking of aerial photographs ‘‘pinpointing ob- 
jectives and targets for a possible future attack .. . was offensive, not 
defensive.” The effort of the United States to justify its action because, 
differing from the Soviet Union, it was an ‘‘open society’’ which could not 
prepare military attacks in secret, was refuted by its surprise landing in 
Lebanon in 1958 and its secret reconnaissance flights over the Soviet Union. 
The task of the Security Council, he said ‘‘ was to reinstate the rule of law, 
respect for obligations, and proper conduct in international relations, and. 
that was the aim of the Soviet Union’s draft resolution.” 

After Gromyko and Lodge had made final speeches on May 26, the 
Security Council rejected the Soviet draft resolution, with only the U.S.S.R. 
and Poland in favor of it, the United States, the United Kingdom, France, 
Italy, the Republie of China, Argentina and Ecuador opposing, and Ceylon 
and Tunisia abstaining. 

In the meantime, Ecuador, Ceylon, Argentina and Tunisia had sub- 
mitted a substitute resolution deploring the breakdown of the Summit 
Conference, the resulting increase in international tensions and the con- 
tinuance of the armaments race, recommending solution of existing inter- 
national problems by peaceful means, appealing to governments to refrain 
from the use of force, requesting continuance of efforts toward general and 
complete disarmament under international controls, and urging the prin- 
cipal Powers to resume discussions utilizing the assistance of the organs of 
the United Nations. 

After debate on May 26 and 27, during which amendments by the Soviet 
representative appealing to the governments to refrain from ‘‘dispatch 
of their aireraft into the air space of other states’’ had been rejected, and 
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after the representative of Ecuador, in order to obtain maximum support, 
had modified the draft resolution to call upon governments ‘‘to refrain from 
uses or threats of force and to respect each other’s sovereignty, territorial 
integrity and political independence,’’ the resolution was unanimously 
approved, with the Soviet Union and Poland abstaining.*® 

€ This discussion seems to raise the following questions of international 
law: (1) Is action in time of peace by one state in the territory of another 
without the latter’s authorization forbidden by international law? (2) 
Does penetration of the airspace by an official reconnaissance plane con- 
stitute such forbidden action? (3) Is such penetration an act of aggres- 
sion? (4) Are there upper limits beyond which overflights are permissible ? 
(5) In what circumstances can such acts be justified on grounds of neces- 
sary self-preservation? (6) Does international law require neighboring 
states to prevent the launching from, or landing in, their territories of such 
reconnaissance planes? (7) Is a state free to shoot down unauthorized 
planes penetrating its airspace? (8) May it subject the personnel of such 
a plane to criminal prosecution?. (9) Is it free to bomb the bases from 
which such a plane takes off? (10) What amends may a state properly 
demand for illegal penetration of its airspace? (11) In what circumstances 
do official acts or utterances by a state misleading another state constitute 
an act of perfidy forbidden by international law? 

fi. This question must be answered in the affirmative. | International law 
and the United Nations Charter are based on the principle of respect by 
states for the territory and independence of other states. States have 
habitually protested, not only against invasions of their territory by armed 
forces of another state; arrests in their territory by foreign civilian of- 
ficials; and acts of espionage, sabotage, subversive propaganda, seditious 
libel or political assassination, committed or attempted in their territory 
by official agents of a foreign government; but also against private military 
expeditions proceeding from foreign territory with complicity or negligence 
of the government of that territory; and even against injuries to persons 
or property in their territory originating from acts in foreign territory 
without hostile intent or negligence by the government of that state” In 


16 U.N. Review, July, 1960, pp. 8-9, 48-50; 42 Dept. of State Bulletin 961 (1960). 
The final text of Art. 2 of the resolution, which, though merely affirming Charter prin- 
ciples, refers by implication to the U-2 incident, reads: ‘‘The Security Council... 
2. Appeals to all member governments to refrain from the use or threats of force in 
their international relations; to respect each other’s sovereignty, territorial integrity, 
and political independence; and to refrain from any action which might increase 
tensions.’? In the Security Council July 22, 1960, the Soviet representative charged that 
the United States had ignored this resolution in the incident of the RB-47, shot down 
over Barents Sea on July 1, 1960, fifty miles from shore, according to the United 
States. New York Times, July 23, 1960, p. 2. 

172 Moore, Digest of International Law 362-428; 2 Hackworth, Digest of Inter- 
national Law 282-334. For cases of liability for injuries in a state’s territory resulting 
from negligence in restraining injurious agencies, see 2 Moore 428 ff.; 2 Haek- 
worth 334, ff.; and for cases of liability without fault, see Trail Smelter Case, 2 Hack- 
worth 344 ff.; Philip C. Jessup and Howard J. Taubenfeld, Controls for Outer Space 


243, 347 (New York, 1959). 
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his notc of November 16, 1933, at the time of recognition of the Soviet 
Government, President Franklin D. Roosevelt acknowledged Soviet Minister 
Maxim Litvinoff’s note of the same date pledging the Soviet Union to 


refrain, and to restrain all persons in government service.. 
from any act overt or covert liable in any way whatsoever to injure 
the tranquility, prosperity, order, or security of the whole or any part 
of the United States ... and, in particular, from any act, tending to 
incite or encourage armed intervention, or any agitation or propaganda 
having as an aim, the violation of the territorial integrity of the 
United States. ... 


In the same note he declared: 


it will be the fixed policy of the Executive of the United States within 
the limits of the powers conferred by the Constitution and the laws of 
the United States to adhere reciprocally to the engagements above 
expressed.’® 


It is to be feared that this agreement, which is declaratory of the basic 
principle of international law, has not been completely observed by either 
party. 

“2. Penetration of the airspace of states by unauthorized craft has been 
especially forbidden since the first World War. The Paris Convention of 
1919, the Havana Convention of 1928, and the Chicago Convention of 1944 
recognize that ‘‘every state has complete and exclusive sovereignty over 
the airspace above its territory’’ and consequently has the right to prevent 
passage by civilian aircraft of other states except as permitted by treaty.” 
The Chicago Convention, to which the United States is a party, distin- 
guishes state and civil aircraft and explicitly forbids the former from 
penetrating a state’s airspace.*° The U-2 was a state, not a civilian, plane 
under this definition. The Soviet Union is not a party to any of these 
conventions, but these principles were intended to be declaratory of general 
international law. The fact that agreement has been considered necessary 
to provide for mutual aerial inspection and ‘‘open skies,’’ indicates that, 
apart from such agreement, states have assumed that they have sovereignty 
of their airspace. On other occasions when an American plane has been 
shot down by the Soviet Union or another Communist state, on the al- 
legation that it was flying over the territory or territorial waters of that 
state, including the RB-47 incident which oceurred after the U-2 incident, 
the United States has protested on the ground that its plane was not over 
foreign territory or had got there accidentally, even seeking adjudication 
of this contention in the International Court of Justice or the Security 

18 U.S. Department of State, Establishment of Diplomatic Relations with the Union 
of Soviet Socialist Republics 6-7 (Washington, 1948); Hackworth, 1 op. cit. 304. 

19 See Art. 1 of each of these conventions. For the contracting states, the Chicago 
Convention supersedes the others. Manley O. Hudson, ed., International Legislation, 
Vol. I, p. 361; Vol. 4, p. 2355; Vol. 9, p. 168. 

20 €t Sireraft used in military, customs, and police service shall be deemed to he state 
aircraft. No state aireraft of a contracting state shall fly over the territory of an- 


other state or land thereon without authorization by special agreement or otherwise 
and in accordance with the terms thereof.’’ Chicago Convention, Art. 3, loc. cit. 
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Council.” Such a contention was actually the first reaction in the U-2 
incident. The Soviet Union has refused to accept such invitations for 
adjudication, but the United States contention appears to admit that it 
would be a violation of international law voluntarily to send a plane over 
foreign territory without consent of the subjacent state. 

¥%. Both Foreign Minister Gromyko and Ambassador Lodge assumed that 
aggression meant the use of armed force in international relations with 
aggressive intent. , But they disagreed as to whether penetration of foreign 
territory by an unarmed reconnaissance plane operating under govern- 
ment authority, such as the U-2, could be regarded as such a use of armed 
force. Mr. Gromyko emphasized that it would be impossible to tell from 
the ground whether or not such a plane carried a bomb of great destructive 
power, and that, therefore, a state was entitled to assume that an un- 
‘authorized plane over its territory intended an attack. Mr. Lodge, on the 
other hand, emphasized the actual lack of armament or intention to attack 
of the U-2, as had Secretary Herter in referring to it as an ‘‘unarmed 
civilian plane.” ~ United States courts have held that a single individual 
with a military purpose, such as espionage or observation from an aireraft, 
may constitute a ‘‘military expedition or enterprise’? punishable under 
the United States Criminal Code (section 18) if proceeding from American 
territory with intent to enter foreign territory.*2 While doubtless states 
are responsible under international law for preventing such ‘‘military 
expeditions or enterprises’’ from leaving their territory, and while states 
are, apart from treaty, entitled to compel the landing of all unauthorized 
aircraft over their territory, it is not believed that the penetration and 
reconnaissance of an unarmed plane is an act of.‘‘aggression”’ as the term 
is used in the Charter./ Such an act involves actual use or threat to use 
armed force, forbidden by Article 2(4) ; an intentional breach of the peace 
or threat to the peace referred to in Article 39; or an ‘‘armed attack” 
justifying individual or collective self-defense under Article 51. It is 
true that some states, including both the Soviet Union and the United 
States, have sought to include a wider range of acts inspired by an ag- 
gressive intent; such as hostile propaganda and subversion, in the concept 
of ‘‘aggression,’’ but the predominant opinion, confines the term to direct 
uses of, or threats to use, armed force with aggressive intent justifying 
defensive military action.” This concept was assumed by a majority of 

21 Oliver J. Lissitzyn, ‘‘The Treatment of Aerial Intruders in Recent Practice and 
International Law,’ 49 A.J.LL. 559 ff. (1953). 

22‘¢A military enterprise (distinguished from a ‘military expedition’) . .. includes 
various undertakings (such as espionage) by single individuals.’’ Augustus Hand, J., 
U.S. v. Sander, 241 Fed. 417, 419 (1917); 7 Hackworth, op. cit. 399. 

28 Harvard Research in International Law, Rights and Duties of States in Case of 
Aggression (Philip Jessup, Reporter), Art. I (e), 33 A.J.I.L. Supp. 847 (1939); 
Quincy Wright, ‘‘The Prevention of Aggression,’’ 50 A.J.I.L. 519 ff. (1956). The 
Convention Defining Aggression, made by the Soviet Union with eight of its neighbors in 
1933, confined ‘‘aggression’’ to military or naval action or action by ‘farmed bands’’ 
supported or tolerated by the government against another state (Herbert W. Briggs, The 
Law of Nations 969 (2nd ed., New York, 1952), note 28 below); but its proposal of 1956 


included ‘‘indirect,’’ ‘‘economic’’ and ‘‘ideological’’ aggression (Julius Stone, Aggres- 
sion and World Order 201 (1958)). 
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members of the Security Council in rejecting the Soviet’s draft resolution 
by a vote of 7 to 2. While probably a violation of international law, the 
U-2 flight was not an act of aggression. 

4. There seems to be no ground for holding that international law recog- 
nizes any upper limit to a state’s airspace. While proposals for freedom 
of the air above a certain distance were suggested by analogy to the 
maritime belt, this concept was rejected by the practice of states during 
World War [** and by the explicit recognition of sovereignty of the air 
in the Paris, Havana, and Chicago Conventions.” The airspace under 
sovereignty of the subjacent state goes up as far as an aircraft or balloon 
can go because, no matter how high, jettison of a bomb or anything else 
jeopardizes that state. Beyond airspace is outer space which is not under 
the sovereignty of any state. This has been accepted in practice and ac- 
cords with reason. States have not protested the flight of missiles and 
satellites over their territory in outer space. Theorists have recognized 
the vital difference between aircraft that endanger the territory below 
because of the law of gravitation, and of missiles or satellites traveling at 
such a velocity that they do not endanger the territory that may be below 
them at any moment any more than any other territory on the earth’s 
surface below their trajectory. Furthermore outer space vehicles are not, 
at present, subject to practical control by the subjacent state, as are air- 
eraft. There appears to be a band more than 100 miles wide separating 
the space where there is sufficient air to support airplanes or balloons 
(certainly not over 50 miles up) from outer space, where there is not 
enough air to impede the progress of satellites, and eventually to burn them 
up through the heat of friction. While a state from whose territory a 
missile or satellite is launched may be responsible for damage resulting from 
its landing anywhere, international law recognizes no trespass upon the 
states whose territory may be below it at any moment of its flight.*6 
However high it may have been, there can be no doubt but that the U-2 was 
in Soviet airspace when it came down. 

5. Secretary Herter in his statement of May 9, incorporated in his note 
of May 12 answering the Soviet protest of May 10, and Ambassador Lodge 
in his address to the Security Council, sought to justify the U-2 flight on 
the ground that the Soviet Government was engaging in espionage on an 
even larger scale than the United States, and that because of the danger of 
surprise attack from a state with the secrecy, bad record and expansionist 
policy of the Soviet Union, self-defense justified aerial reconnaissance. 
Secretary Herter said: 


24 See regulations forbidding overflights and threatening to bring intruding aircraft 
down by U.S. with reference to Panama Canal Zone, Nov. 13, 1914; by Switzerland, 
Aug. 4 and 10, 1914 (Naval War College, International Law Topics, 1916, pp. 73, 77, 
99); by Norway, Nov. 6, 1914 (zbid., 1917, p. 192); Jessup and Taubenfeld, op. cit. 

25 See note 19 above. 

26 John C. Cooper, ‘‘Legal Problems of Upper Space,’’ 1956 A.S.I.L. Proceedings, 
85 ff.; Soviet jurist Korovin, ‘‘International Status of Cosmic Space,’’ International 
Affairs (Moscow), January, 1959, pp. 53 ff.; Jessup and Taubenfeld, op. cit. 220. 
While recognizing that the airspace has limits, government officials have hesitated to 
define them. Jbid. 213 ff. 
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Ever since Marshall Stalin shifted the policy of the Soviet Union 
from wartime cooperation to postwar conflict in 1946, and particularly 
since the Berlin blockade, the forceful takeover-of Czechoslovakia and 
the Communist aggressions in Korea and Vietnam, the world has lived 
in a state of apprehension with respect to Soviet intentions. The 
Soviet leaders have almost complete access to the open societies of the 
free world and supplement this with vast espionage net works. How- 
ever, they keep their own society tightly closed and rigorously con- 
trolled. With the development of modern weapons carrying tremen- 
dously destructive war heads, the threat of surprise attack and aggres- 
sion presents a constant danger. This menace is enhanced by the 
threats of mass destruction frequently voiced by the Soviet leadership. 
... it is possible that the Soviet leaders have a different version and 
that, however unjustifiedly, they fear attack from the West. But this 
is hard to reconcile with their continual rejection of our repeated pro- 
posals for effective measures against surprise attack and for effective 
inspection of disarmament measures. I will say frankly that it is 
unacceptable that the Soviet political system should be given the op- 
portunity to make secret preparations to face the free world with the 
choice of abject surrender or nuclear destruction. The government 
of the United States would be derelict to its responsibility not only to 
the American people but the free peoples everywhere if it did not, in 
the absence of Soviet cooperation, take such measures as are possible 
unilaterally to lessen and to overcome this danger of surprise attack. 
In fact the United States has not and does not shirk this responsi- 
bility. .. 27 

International law has sought to limit the discretion of states in taking 
measures which they deem necessary for their self-defense. The Charter 
forbids military, defensive action except in case of ‘‘armed attack.’’ 
Traditional international law may have been somewhat more tolerant in 
recognizing the justifiability of defensive action before actual attack in 
ease of an ‘‘instant and overwhelming necessity permitting no choice of 
means and no moment for deliberation.” 7° The prohibition in the Charter 
of ‘‘threats’’ of force and ‘‘threats’’ to the peace suggests the same toler- 
ance. It would not appear, however, that such a necessity existed in the 
U-2 incident., The danger apprehended flowed from an interpretation of 
Soviet policy and intent, not from an immediate threat of attack. 

Nor can the U-2 flight be justified as a measure of reprisal. Reprisals 
are permissible under international law only to remedy a legal injury or to 
stop a continuing legal injury after all efforts to gain redress by peaceful 
means have failed.2® The United States did not seek to justify the U-2 
flight as a sanction against protested injury, and clearly a secret act can 
not serve as a deterrent. It is true that the United States has complained 
of Soviet expansionist aims, of particular acts of aggression, and of the 
conditions of secrecy maintained by the Soviet Union which made protec- 
tion against surprise attack difficult, but there was no connection between 
the U-2 flight and these protests which justifies the flight as a measure of 


2742 Dept. of State Bulletin 816 (1960). 

28 Formulation by Secretary of State Daniel Webster in the Caroline incident, 2 
Moore, op. cit. 412. See also Briggs, op. cit. 984 ff. 

29 Naulilaa Case (Portugal v. Germany), 1928, Briggs, op. cit. 951. 
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reprisal; and it is generally accepted that the U.N. Charter prohibits the 
use of armed force as a measure of reprisal except in case of defensive 
necessity or explicit authorization by the United Nations.?™ 

Tu quoque is a common popular argument, and equity recognizes ‘‘that 
he who seeks equity must do equity,” sometimes called the principle of 
“‘elean hands.’ Judge Manley O. Hudson invoked this principle in his 
opinion in the Rwer Meuse Case in the International Court of Justice.*° 
The United States contended that, since the Soviet Union was engaging in 
widespread espionage, it was barred by this principle from protesting 
against the utilization by the United States of the methods of intelligence- 
gathering most available to it. On the other hand, Gromyko implied that 
ordinary espionage and aerial reconnaissance are so different that the 
‘‘elean hands’’ principle does not apply. A state, for example, is not 
lacking clean hands in protesting such a serious offense as an armed in- 
vasion even if it is guilty of a minor violation of international: law, such 
as infringement of a commercial treaty, with the invading state. The 
nature and gravity of the delinquencies must be similar, if not identical, 
to justify invocation of this principle. An overflying plane is more capable 
of carrying a bomb of great destructiveness than is an ordinary secret 
agent. The United States, while calling attention to reconnaissance by | 
Russian ships and espionage by agents, did not assert any cases of Soviet 
aerial reconnaissance, although it has subsequently disclosed that a Soviet 
diplomatic officer hired an American aviator to photograph strategic places 
in the United States.*4 

There seems to have been some confusion between the status both of 
espionage and of aerial reconnaissance in time of peace and of war. Both 
are legitimate enterprises for belligerent governments. A spy, which 
implies disguise, or clandestine or deceptive action, if caught in the act, can 
be executed after trial? and the reconnaissance plane can be shot down, 
but the crew, if in uniform, must be made prisoners of war.*® In time of 
peace, however, both are illegitimate enterprises because they manifest a 
lack of respect for foreign territory. States, it is true, actually engage in 
espionage in time of peace, but recognizing its illegality, they seldom 
acknowledge or seek to protect their agent if he is apprehended. If they 
did, there would be ground for protest, as there is when diplomatic of- 


281 See note 23 above. Julius Stone (op. cit.) argues for a more restrictive interpre- 
tation of the U.N. Charter. 

30 Judge IIludson formulated this principle as follows: ‘‘Where two parties have 
assumed an identical reciprocal obligation, one party which is engaged in a continuous 
non-performance of the obligation should not be permitted to take advantage of a 
similar non-performance of the obligation by the other party.’’ P.C.IJ., Ser. A/B, No. 
70, p. 77; Hudson (ed.), World Court Reports 252. 

31 The United States declared Soviet diplomat Yezhov persona non grata on this 
ground on July 22, 1960. New York Times, July 23, 1960, p. 1. 

32 IV Hague Convention, 1907, Arts. 29-31; U. S. Rules of Land Warfare, Basie Field 
Manual (F.M.27-10, 1940), Arts. 202 ff.; 3 Hyde, International Law 1862 ff. (2nd ed., 
Boston, 1945). 

33 IV Hague Convention, 1907, Arts. 1, 2; Geneva Convention on Prisoners of War, 
1949, Art. 4, 47 A.J.I.L. Supp. 120 (1953). 
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ficers are found to be engaged in espionage.®* The singularity of the U-2 
incident was that the United States acknowledged its responsibility.” 

While there are undoubted differences between various forms of intel- 
ligence-gathering, it would appear that weight must be attached to this 
American defense. The Nuremberg trial refused to sustain the indictments 
of Admirals Raeder and Doenitz for submarine sinkings-at-sight on the 
ground that both belligerents were doing the same thing. The original 
indictment of Marshal Goering for ordering the bombing of enemy cities 
was withdrawn for the same reason. While in principle all peacetime 
espionage in foreign territory is illegal, when all are engaging in it, it 
seems unreasonable to single out one state for utilizing a particular form 
of espionage, even though that form carries possibilities of hostile action 
going beyond espionage. The difference should not be exaggerated. Al- 
though a reconnaissance airplane may carry bombs, a secret agent may 
plant a bomb or engage in various forms of sabotage. The United Nations 
Security Council seems to have given weight to this United States defense 
in rejecting the resolution proposed by the Soviet Union. 

6. International law requires states to prevent the initiation from their 
territory of privately organized military enterprises against friendly states, 
and the duty applies even more to the prevention of such enterprises di- 
rected by another government.” The states neighboring the Soviet Union 
made it clear that they were not a party to, and would make every 
effort to prevent, the use of their territory by the United States as a base 
for aerial reconnaissance in the Soviet Union. The Soviet’s protest to 
these states would seem to be justified. These states can rely on the 
Charter right of ‘‘ collective self-defense’’ only insofar as the United States 
can establish a necessity for self-defense, justifying the reconnaissance 
flight. As noted above, such justification is not sustainable under general 
international law and even less under Article 51 of the Charter.** 

7. States have habitually required by law the landing of unauthorized 
planes flying over their territory and have taken measures to bring down 
such planes that refuse to land. The only legal issue is the extent of 
warning which should be given before a plane is shot down. It would ap- 
pear that reasonable warning should be given unless there is a clear ground 
for believing that the plane’s mission is hostile.*® 

8. In time of peace, a state may exercise criminal jurisdiction within 
its territory, including its airspace, and may subject the personnel of an 
unauthorized plane violating its airspace, as well as a foreign spy or 


84 Note 31 above. A dozen Soviet diplomatic officials have been dismissed by the 
United States for engaging in subversive activity (New York Times, July 23, 1960, 
p. 2), and, while neutral in World War I, the United States dismissed the Austro- 
Hungarian Ambassador and officials in the German Embassy engaged in such activity 
(4 Hackworth, op. cit. 447 ff.). 35 Report 12, 24. 

86 Trial of Major War Criminals before the International Military Tribunal, Nurem- 
berg, 1947, Vol. 1, pp. 312, 817; Quincy Wright, ‘*The Law of the Nuremberg Trial,’’ 
41 A.J.I.L. 60 (1947). 37 Notes 17, 22 above. 

a8 Note 28 above. 

89 Note 24 above; Lissitzyn, loc. cit. note 21 above. 
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saboteur, to its criminal law. As noted above, the situation of both spies 
and reconnaissance planes under the law of war is radically different.*® 
Since states are acting ultra vires in authorizing such operations in time 
of peace, they cannot protect their agents from such prosecutions beyond 
the usual demand for fair trial under the municipal law of the state con- 
ducting the trial. The United States cannot object if pilot Francis Powers 
is found guilty under Soviet law after a fair trial, any more than the 
Soviet Government could object when the United States found Abel and 
other Soviet agents guilty under American law.** 

9. Under the United Nations Charter, states are permitted to take 
military measures of self-defense only in case of ‘‘armed attack.” Aerial 
reconnaissance, while illegal, is not armed attack, and consequently the 
bombardment of bases from which such planes take off, or on which they 
land, would not be permissible under a strict interpretation of the Charter. 
Under the broader concept of self-defense stated in the Caroline Case, 
such bombing would be permissible only if there was an immediate danger 
that such bases would be used, not only for reconnaissance, but also for 
bombing aircraft.*? The Soviet threat to bomb bases in Turkey, Pakistan 
and Norway would not appear to be justifiable in the circumstances of the 
U-2 incident. 

10>The violation of territory has always been regarded as a serious 
offense and has usually led to demands for expressions of regret and as- 
surances against repetition.*® In the Caroline incident the United States 
made such demands against Great Britain, and the latter expressed regret, 
even though the United States agreed that in the circumstances the 
British invasion was justified by defensive necessity.** While the tone of 
Khrushchev’s demands was undoubtedly provocative, their substance was 

40 Notes 32, 33 above. 

41In the debate in the Security Council, Ambassador Lodge cited eleven cases in 
which Soviet spies had been unmasked in the United States since the death of Stalin 
and said that there had been 360 convictions of Russian espionage agents in courts of 
free world countries representing only a minor proportion of those eases in which 
Soviet espionage activity had been actually involved. The Nuremberg Charter recog- 
nized that the act of state doctrine could not protect an individual in an act which his 
state was forbidden by international law to authorize (note 36 above; Quincey Wright, 
‘(War Criminals,’’? 39 A.J.LL. 26 ff. (1945)). Werner Horn, acting under authority 
of Germany, was convicted in the United States for engaging in sabotage during the 
period of American neutrality in World War I. Horn v. Mitehell, 223 Fed. 549 (1915) ; 
232 Fed. 819 (1916); 4 Haekworth 407; 1 Hyde, International Law 733, 822. Im- 
munities of foreign armed forces from local jurisdiction, assumed in the case of 
Alexander MeLeod (The Caroline case, note 28 above), depend upon the legitimacy 
of the presence of such forces, whether by agreement of the local government or in 
necessary self-defense. 42 Notes 23, 28, 38 above. 

43 Note 17 above; Ellery Stowell, Intervention in International Law 13 ff. (Wash- 
ington, 1916); id., International Law 569 ff. (New York, 1931). 

442 Moore, op. cit. 411. British Minister Lord Ashburton’s apology of July 28, 
1842, and Secretary of State Daniel Webster’s acceptance of it on Aug. 6, 1842, provide 
a model for the amicable settlement of serious territorial viclations, in this case 
characterized as an ‘fact of war’’ by former President John Quincy Adams. President 
Tyler, in his message of Aug. 11, 1842, said: ‘‘The letter of the British Minister, while 
he attempts to justify that violation upon the ground of a pressing and over-ruling 
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normal. Even if the United States could find some justification in the 
tu quoque argument, an expression of regret seemed in order. President 
Eisenhower did declare that such flights as the U-2 would not be resumed, 
and the issue of the extent to which he could bind a subsequent Administra- 
tion appeared to be an issue of American Constitutional law which he should 
not have raised. In the United Nations Security Council, Ambassador 
Lodge made it clear that President Eisenhower was speaking for the 
United States and not merely for his Administration.** Since the Presi- 
dent had assumed personal responsibility for the flight, condemnation and 
punishment of subordinates immediately responsible could hardly be asked. 

11. The term ‘‘perfidy’’ is defined in the law of war as an act in breach 
of an expressed or implied agreement between belligerents, such as misuse 
of a flag of truce or Red Cross flag or violation of the express terms of a 
cartel or armistice.** It is distinguished from a ruse de guerre or permis- 
- sible deception of the enemy for tactical or strategic purposes. In time of 
peace, there is a presumption that governments will not attempt to mislead 
other governments on questions of fact by express statement or by Intended 
implication. Such statements or implications in the course of negotiations 
constitute fraud, and justify a state, which relied on them in making an 
agreement, in declaring the agreement void. While Machiavellianism has 
often been considered a characteristic of diplomacy, it is difficult to find 
cases of clear deception on matters of fact in recent diplomacy. Assertions 
that another government’s declaration of policy lacks sincerity or is de- 
signed to conceal that government’s actual policy for tactical purposes is 
difficult, if not impossible, to prove, and concerns an interpretation of long- 
run policy and motivations, rather than an issue of fact. 

The allegation made by the Soviet Union that President Hisenhower’s 
apparent policy of détente in conversations at Camp David and in prepara- 
tion for the Summit Conference was ‘‘perfidious’’ in view of his authoriza- 
tion of reconnaissance flights over Soviet territory at the same time, was of 
that character, as indeed was the Japanese behavior before Pearl Harbor, 
characterized by President Roosevelt as a ‘‘form of treachery,’’ and re- 


necessity, admitting nevertheless, that even if justifiable, an apology was due for 
it, and accompanying this acknowledgement with assurances of the warm regard of 
his government for the inviolability of national territory, has scemed to me sufficient 
to warrant forbearance from any further remonstrance against what took place, as an 
aggression on the soil and territory of this ecountry.’’? Ibid. 413. 

45 States are bound to observe international law and treaties; consequently a declara- 
tion of intent to do so is clearly within the President’s power to represent the United 
States, and his responsibility ‘‘to take care that the laws be faithfully executed,’’ and 
binds the United States, not merely the President who makes it. See Quincey Wright, 
The Control of American Foreign Relations 21, 192, 235, 243 (New York, 1922); id., 
‘*The United States and International Agreements,’’ 38 A.J.1.L. 344 ff. (1944). 

46 IV Hague Convention, 1907, Arts. 2, 3, 24; U.S. Rules of Land Warfare, Arts, 24 
(e), 38-40; 6 Hackworth 175, 182; 2 Oppenheim, International Law, secs. 165, 211; 
3 Hyde, op. cit. 1810, 2001. 

47 5 Moore, op. cit. 183-184; Harvard Research in International Law, The Law of 
Treaties (James W. Garner, Reporter), Art. 31, 29 A.J.I.L. Supp. 1144 ff. (1935) ; 
Arnold D. McNair, The Law of Treaties 131 ff. (New York, 1938). 
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ferred to by Foreign Minister Gromyko during the Security Council de- 
bate as a rare instance of ‘‘perfidy.’’ In its note of May 12, replying to 
the Soviet protest on the U-2 incident, the United States countered this 
charge by declaring it 
does not deny that it has pursued such a policy [collecting intelligence 
about the Soviet Union by aircraft] for purely defensive purposes. 
What it emphatically does deny is that this policy has any aggressive 
intent, or that the unarmed U-2 flight of May 1st was undertaken in 
an effort to prejudice the suecess of the proposed meeting of the heads 
of government in Paris.*® 


The press release by NASA on May 5 that the U-2 flight was for 
meteorological observation and was not intended to cross the Soviet 
boundary ; and the State Department’s release on May 6 that ‘‘there was 
absolutely no deliberate attempt to violate Soviet airspace and there has 
never been,’’ were of a different character. ‘‘Deliberate lying ... when 
there is a moral obligation to speak the truth’’ constitutes ‘‘perfidy.’’ 482 
The Department’s releases of May 7 and May 9 admitted that the U-2 flight 
was deliberate and in pursuance of a policy of reconnaissance flights di- 
rected by the President, and the President’s broadeast of May 25 described 
the initial releases as ‘‘covering statements’’ while the facts were still un- 
determined.*® Did these prompt admissions, forced by clear evidence that 
the Soviet Union knew the facts, exclude the initial untruth from the 
charge of ‘“‘perfidy’’? Opinions will differ, but, as pointed out by the 
London Economist, ‘‘ Western rectitude can not be taken to be self evident, 
it has to be demonstrated.’’ 5° 

(his survey suggests that, in authorizing the U-2 flight over Soviet ter- 
ritory, the United States violated international law and aggravated the 
‘offense by statements intended to conceal its action, but it was not guilty of 
‘aggression.’ It should have expressed regret as well as given assurances 
that there would be no further flights. It had considerable moral, if not 
legal, justification on grounds of self-preservation and the extensive Soviet 
espionage activities. Its Allies were justified in taking measures to prevent 
their territory being used as aerial reconnaissance bases, and the Soviet 
Union was justified in protesting against, but not in threatening to bomb, 
foreign bases actually so used. The Soviet Union was justified in forcing 
the U-2 down and in proceeding under its criminal law against the pilot3 

The main questions discussed by the press have concerned the political 
consequences of the U-2 incident in wrecking the Summit Conference, in- 
creasing international tensions, reducing the value of Allied bases, can- 
celing the President’s visits to the Soviet Union and to Japan, augmenting 
neutralism, and generally impairing the prestige of the United States, and 
the moral and political, as distinct from the legal, responsibility of ihe 
United States; possible flaws in the United States’ decision-making process 
and possible opoo on within the Soviet bloc to Khrushchev’s policy of 

4842 Dept. of State ‘Bulletin 816 (1960). 


482 U. S. Rules of Land Warfare, Art. 39, notes 46, 47 above. 
49 Note 5 above. 50 The Economist, May 28, 1960, p. 842. 
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peaceful co-existence; the need to modify international law by ‘‘open skies’’ 
or other agreements doing away with any excuse for reconnaissance flights ; 
the feasibility of reconnaissance with high-altitude planes and outer-space 
satellites; the strategic value of data obtained by aerial reconnaissance for 
purposes of defense and deterrence as distinguished from purposes of pre- 
emptive or retaliatory attack; and the effect of reconnaissance flights on the 
danger of accidental or pre-emptive war." Without going into these 
matters, it appears to the writer that strict observance of international 
law would have been desirable. Apart from the importance of promoting 
by example a law-abiding world, it seems clear that calculation of im- 
mediate national interest would have counseled observance of law in this 
instance. If careful consideration had been given to the risk that such a 
flight would be discovered; to the light which past experience, reflected in 
international law, throws upon the probable Soviet reaction to such a 
discovery; ‘to the probable effect of that reaction on the Summit Con- 
ference, international tensions, and pending armament negotiations; to its 
probable effect on the policies of Allies and neutrals; to its influence on 
the danger of pre-emptive or accidental war; and to its inevitable effect 
upon the reputation of the United States as a trustworthy and law-observ- 
ing nation—if these probable consequences had been balanced against any 
possible gains for Western defense from the eae it seems unlikely that. 
there would have been a U-2 incident. 


51 Most of these matters were considered by the Senate Foreign Relations Committee.. 
See also General Telford Taylor, ‘‘Long Run Lessons of the U-2 Affair,’?’ New York. 
Times Magazine, July 24, 1960, pp. 20 ff.; James P. Warburg, ‘‘ After the Summit: 
Where Do We Go from Here?’’, Address, World Affairs Council, Philadelphia, June 8, 
1960; Walter Lippmann, Comments, New York Herald Tribune, May 10, 12, 19, 1960; 
Lester B. Pearson, ‘‘ After the Paris Debacle,’’ 38 Foreign Affairs 537 ff. (July, 1960) ; 
Harrison E. Salisbury, ‘‘U. 8. and U.S.S.R.: The Dangers Ahead,’’ 39 Foreign Policy 
Bulletin 145 ff. (June 15, 1960). 


THE RECENT JUDGMENT OF THE INTERNATIONAL COURT 
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INCIDENT OF JULY 27, 1955, AND THE INTER- 
PRETATION OF ARTICLE 36 (5) OF THE 
STATUTE OF THE COURT 


By Lucius Č. CAFLISCH 


LL.B., School of Law, University of Geneva 


On July 27, 1955, an aircraft belonging to El Al Israel Airlines Ltd. 
making a scheduled commercial flight between Vienna and Lydda (Israel), 
penetrated over Bulgarian territory without previous authorization and 
was shot down by Bulgarian military aircraft.’ All the crew and the 
fifty-one passengers were killed. The ensuing diplomatic correspondence 
and negotiations producing no satisfactory—results, the Government of 
Israel decided to submit the dispute to the International Court of Justice. 
Proceedings were instituted against Bulgaria by Application of October 
16, 1957. Israel based the Court’s jurisdiction on two provisions: The 
first one was the Bulgarian acceptance of the compulsory jurisdiction of 
the Permanent Court of International Justice, ratified on August 12, 1921: 


On behalf of the Government of the Kingdom of Bulgaria, I recog- 
nize, in relation to any other Member or State which accepts the same 
obligation, the jurisdiction of the Court as compulsory, ipso facto and 
without any special convention, unconditionally. 


The second provision was Article 36 (5) of the present Court’s Statute 
which reads as follows: 


Declarations made under Article 36 of the Statute of the Permanent 

Court of International Justice and which are still in force shall be 
deemed, as between the parties to the present Statute, to be acceptances 
of the compulsory jurisdiction of the International Court of Justice 
for the period which they still have to run and in accordance with 
their terms. 
[French text] Les déclarations faites en application de Varticle 36 du 
Statut de la Cour permanente de Justice internationale pour une durée 
qui mest pas encore expirée seront considérées, dans les rapports entre 
parties au présent Statut, comme comportant acceptation de la juridic- 
tion obligatoire de la Cour internationale de Justice pour la durée 
restante à courir d’après ces déclarations et conformément à leurs 
termes. 


iIn its Memorial, the Government of Israel stated that ‘f... the Government of 
Bulgaria has furthermore admitted that in so doing its armed forces displayed a certain 
haste and did not take all the necessary measures to compel the aircraft to land. .. .’? 
Quoted in Case eoncerning the Aerial Incident of July 27th, 1955, Preliminary Objec- 
tions, [1959] I.C.J. Rep. 127 (hereinafter referred to as Judgment) at 130; digested in 
538 AJL. 923 (1959). 
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The Bulgarian Government advanced five preliminary objections. In 
her first objection, Bulgaria contended that ‘‘. . . Article 36, paragraph 5, 
of the Statute of the International Court of Justice is mapplicable m re- 
gard to the People’s Republic of Bulgaria .. .’’ because: 


... the Declaration of August 12th, 1921, by which the Kingdom of 
Bulgaria had accepted the compulsory jurisdiction of the Permanent 
Court of International Justice and which formed part of the Protocol 
of Signature of the Statute of that Court, ceased to be in force on the 
dissolution of the Permanent Court, pronounced by the Assembly of 
the League of Nations on April 18th, 1946; 

. .. that Declaration was therefore no longer in force on the date on 
which the People’s Republic of Bulgaria, became a party to the 
‘Statute of the International Court of Justice; and... it cannot 
accordingly be regarded as constituting an acceptance of the com- 
pulsory jurisdiction of the International Court of Justice, by virtue of 
Article, 36, paragraph 5, of the Statute of that Court... .? 


On May 26, 1959, the International Court of Justice rendered its Judgment. 
on the Preliminary Objections. By twelve votes to four, the Court upheld 
the first Bulgarian objection; two Judges wrote a separate opinion. 

The main question in controversy may thus be formulated as follows: 
Is Article 86 (5) of the Statute of the new Court applicable to Bulgaria, 
Member of the United Nations since December 14, 1955, and former enemy 
state? As far as we know, only one exhaustive comment on the Court’s 
decision has thus far been published.? 


GENESIS of ARTICLE 36 (5) OF THE CouRT’s STATUTE 


As early as during World War II, the creation of a permanent judicial 
organ in the frame of the projected new world organization was contem- 
plated by the Allied Powers.* In 1944 (Dumbarton Oaks)*® China, the 
Soviet Union, the United Kingdom and the United States agreed to the 
creation of a new World Court having a certain reliance upon the 
Permanent Court of International Justice. In 1945° a tentative revision 
of the old Statute was undertaken by the Committee of Jurists meeting 


2 Judgment 181-132. 

3 Shachor-Landau, ‘‘The Judgment of the International Court of Justice in the Aerial 
Ineident Case between Israel and Bulgaria,’’ in 8 Archiv des Volkerrechts 277-290 
(1960). This author emphasizes that the Court’s Judgment ‘‘... rests upon an 
unfortunate departure from established rules of interpretation and gratuitously intro- 
duces into the Constitution of the United Nations the notion of an unequal status of 
different members attended by varying rights and duties’’ (pp. 289-290). Shachor- 
Landau appears to be correct in asserting that a double consent to the jurisdiction of 
the I.C.J. is wholly unnecessary: ‘‘It would seem... to be the raison d’être of 
Article 36 paragraph 5 to dispense with the necessity of submitting once again to the 
Court’s jurisdiction’’ (p. 286). 

4 For history prior to Dumbarton Oaks, see P. De Leyrat, ‘‘L’Audience de Justice 
du Monde, Deux Noms-—Une Cour,’’? in 13 Nouvelle Revue de Droit international privé 
(de La Pradelle) 337-359, at 347-349 (1946). 

5 Aug. 21-Oct. 7. See Hudson, ‘‘The Twenty-Fourth Year of the World Court,’’ 
40 A.J.LL. 1-52, at 3-4 (1946). e April 9-20, 1945. 
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in Washington, D. C. and completed on the basis of this Draft by Com- 
mittee IV/1 of the Conference of San Francisco; 8 changes such as the in- 
sertion of Article 36 (5) were discussed and adopted. For various reasons, 
the old Court could not be continued as such, especially because ‘“‘. 
some parties to the old Statute were not among the United Nations.’’ * 
Referring to the above-mentioned provision, the Canadian representative 
stated: ‘‘In the view of the new paragraph .. . as soon as States sign the 
Charter, the great majority of them would be automatically under the 
compulsory jurisdiction of the Court because of the existing declara- 
tions.’’?° The British representative, having already suggested that ‘‘If 
the Committee decides to retain the optional clause, it could provide for 
the continuing validity of existing adherence to it,’ | was of the opinion 
that ‘‘. . . some forty states would thereby become automatically subject 
to the compulsory jurisdiction of the Court.’’1* This view was corrected 
by the Australian representative who spoke of twenty states only.™ 
Before the final version of Article 36 (5) was adopted by Committee IV/1, 
a significant change was made in the French text: the ‘‘déclaraitons qui 
sont encore en vigueur’ became ‘‘déclarations faites .. . pour une durée 
qui n’est pas encore expirée.’’ 1$ 

Being an integral part of the Charter of the United Nations, the new 
Statute entered into force on October 24, 1945.15 


CO-EXISTENCE OF THE LEAGUE OF NATIONS AND OF THE 
UNITED Nations 


Prima facie, this problem seems to be of little practical importance. 
The fact, however, that between October, 1945, and April, 1946, the two 
treaties co-existed, could have raised complicated problems: Members of 
both the League and the United Nations theoretically had assumed conflict- 
ing treaty obligations, since the Charter did not constitute a mere revision 
of the Covenant; consequently, the solution adopted by the Permanent 
Court of International Justice in the Oscar Chinn Caset would have 
been inapplicable. The principle ‘‘Lex posterior derogat priori’ only 
applies to new treaties concluded by the same parties!” Finally, Article 
103 of the Charter could not apply to third states Members of the League 
but not of the United Nations. On the other hand, Article 20 of the 
Covenant of the League would not have extended to states Members of the 
United Nations but not of the League. A state Member of both communi- 


7On the initiative of the United States. For the discussions of the Committee, cf. 
Russell and Muther, A History of the United Nations Charter 864-875 (Washington, 


1958). 8 April 25-June 26, 1945. 
9 Russell and Muther, op. cit. 876. 1013 U.N.C.I.O. Does. 248. 
11 Fbid. 227. 12 Ibid. 249. 
13 Ibid. 250. 


14 For discussion, see Joint Dissenting Opinion, Judgment 161-163. 

15 When twenty-nine signatory states, including all the future permanent members 
of the Security Council, had deposited their instruments of ratification. Cf. Art. 110, 
par. 3, of the Charter. 18 P.C.I.J., Series A/B, No. 63. 

17 See Kelsen, Principles of International Law 364-365 (New York, 1953). 
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ties would thus have had the choice ‘f. . . between fulfilling the earlier 
treaty in violation of the later treaty and fulfilling the later treaty in 
violation of the earlier treaty.’’ 18 

However, the theoretical co-existence of the o organizations as well as 
of the old and the new Court did not result in any practical conflicts. 
The International Court of Justice came into effective existence at the 
moment of the dissolution of the Permanent Court of International Jus- 
tice.79 


DISSOLUTION OF THE LEAGUE OF NATIONS AND OF THE 
PERMANENT COURT 


The League of Nations. The continuity of the League of Nations Cove- 
nant as a treaty particularly concerned with the maintenance of peace 
and security was not affected by the second World War; thus, no argument 
can be made on the basis of the clausula rebus sic stantibus. The League of 
Nations was dissolved by the Assembly on April 18, 1946, on the basis of 
Article 3, paragraph 3, of the Covenant. This situation raises two ques- 
tions: Can a treaty concluded for an unlimited period of time and pro- 
viding no possibility of dissolution be abrogated? In case of an affirmative 
answer to the above question: Was the last League Assembly legally en- 
titled to do so? 

The dissolution of the League could be based neither on Article 3, para- 
graph 3, of the Covenant nor on the amendment procedure provided for in 
Article 26, since the term ‘‘amendment’’ can—in our opinion must—hbe 
‘“. . . interpreted to mean the establishment of rules which presuppose the 
continued validity of the Covenant.” ? Finally, attention is drawn to the 
fact that not all the states Members of the League took part in the final 
Assembly.” It also proved to be impossible to abolish by international 
agreements Part I of the four peace treaties of which the Covenant was a 
part. The termination of the existence of the League and of the Permanent 
Court of International Justice was brought about by the unwillingness of 
the Members to continue their participation; thus, the absence of effective- 
ness was legally decisive for the disappearance of the League and of the 


18 Ibid. 364, 

19 The Judges having been elected on Feb. 6-9, 1946, the Court began its first session 
on April 3; the Public Inaugural Meeting was held on April 18. See 1946-1947 I.C.J. 
Yearbook 26-27, 29-38; and Hudson, ‘‘The Twenty-Fifth Year of the World Court,’’ 
41 A.J.LL. 1-19, at 3-4 and 15 (1947). 

20 Kelsen, The Law of the United Nations 595 (London, 1950). 

21 Text of the resolution: League of Nations Official Journal (1939-1946), Special 
Supp., No. 149, pp. 256-257 and 277-278. List of participating delegations, <bid. 
pp. 10-16. The enemy states (with the exception of Finland) did not participate, but 
later undertook ‘f. . . to accept any arrangements which have been or may be agreed 
for the liquidation of the League of Nations and the Permanent Court of International 
Justice. ...’? Peace Treaty with Bulgaria, Art. 7; with Hungary, Art. 9; with 
Rumania, Art. 9; with Finland, Art. 11 (umnecessary, in our opinion, since Finland 
was represented in the last League Assembly); with Italy, Art. 39. A few other states, 
though invited, did not take part in the last Assembly. It is uncertain and irrelevant 
whether the theory of implied consent was applicable to them. 
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Court. Once more, we find ourselves in agreement with Kelsen, who 
writes : 
The League of Nations actually ceased to exist as consequence of 


the fact that its main organs ceased to work and that its Members 
actually ceased to consider themselves as bound by the Covenant.** 


The Permanent Court. The final Resolution of the League Assembly 
of April 18, 1946, also dissolved the Permanent Court of International 
Justice. Neither the Statute nor the Protocol of Signature provided the 
possibility of terminating the Permanent Court’s existence. The right 
assumed by the Assembly is therefore highly questionable; perhaps, the 
dissolution of the old Court could have been carried out only by unani- 
mous decision of the parties to the Protocol, even though we admit that 
the Statute conferred certain important functions upon, organs of the 
League, such as the election of the Judges.?4 

It is by no means our conclusion that the Permanent Court ‘still exists; 
its disappearance was due to the fact that the states parties to the Statute 
no longer participated, and that the League failed to elect new Judges 
after the collective demission of January 31, 1946. Therefore, the effective 
existence of the Permanent Court—although it was not formally an organ 
of the League of Nations—was totally at its mercy.” 


POSITION oF THE INTERNATIONAL Court IN REGARD to ARTICLE 36 (5) 
OF ITS Statute: THE AERIAL INCIDENT CASE 


In the eyes of the majority of the Judges, Article 36 (5) applies only to 
original Members of the United Nations. This view would be supported 
by the travaux préparatoires partly quoted above. The majority also heav- 
ily relied upon a statement to be found in the Report of Committee IV/1: 


Acceptances of the jurisdiction of the old Court over disputes arising 
between parties to the new Statute and other States, or between other 
States, should also be covered in some way and it seems desirable that 
negotiations should be initiated with a view to agreement that such 


22 Kelsen, The Law of the United Nations 595. 

23 Schwarzenberger, 1 International Law 534 (London, 1957), seems to affirm that 
the termination of a treaty by common consent requires unanimity unless otherwise 
provided. The unanimity rule, however, is possibly weakened by considerations of a 
political order: a convention may cease to exist because of lack of effectiveness if 
politically influential Powers withdraw their further participation. This was one of 
the reasons for the disappearance of the old Court. Cf. also Hudson, loc. cit., 41 
AJ IL. 3 (1947): ‘*Though some of the parties to the 1920 Protocol of Signature 
were not represented in the Assembly when this resolution was adopted, the authority 
of the resolution has passed without challenge.’’ 

24 Moreover, the Assembly could determine, on proposal of the Council, under what 
conditions non-member states parties to the Statute could participate in the election of 
the Judges. Cf. the revised Statute of the P.C.I.J., Art. 4, par. 3 (1936). 

25 Apparently of the same opinion: Hoyt, The Unanimity Rule in the Revision of 
Treaties. A Re-examination 61-62 (The Hague, 1959), who points to the fact that 
í All of the parties to the Court’s Statute except Albania, Siam, Spain and the defeated 
enemy States also went through the form of recording their assent to the Court’s 
dissolution’’ (p. 62). See also note 21 above. 
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acceptances will apply to the jurisdiction of the new Court. This 
matter cannot be dealt with in the Charter or the Statute, but it may 
later be possible for the General Assembly to facilitate such negotia- 
tions.”° 


The dissenting Judges point out convincingly that this statement pre- 
cisely applies to disputes of states parties to the Statute with states which 
are not—or not yet—parties to it.” The United Nations can impose no 
such obligations on third states, by virtue not only of general international 
law but also of Article 2 (7) of the Charter itself. 

The majority furthermore argues that even though Article 36 (5) 
effected ‘f. . . the transfer to the new Court of the compulsory jurisdiction 
of the old,’’** the Court should not run against the firmly established 
rule of consent, and adds: ‘‘This constituted a new obligation which was, 
doubtless, no more onerous than the obligation which was to disappear 
but it was nevertheless a new obligation.” ? The importance of this state- 
ment will be shown later. 

Alternatively, the International Court held that, even if Article 36 (5) 
were not intended to apply to original Members only, it would merely cover ` 
the declarations of those states which became parties to the new Statute 
prior to April 18, 1946 (the date of the dissolution of the Permanent 
Court). The old declarations of states acceding to the present Statute 
after this date would have lapsed and consequently no longer be ‘‘in 
force” within the meaning of Article 36 (5). This construction associates 
a correct assumption with a doubtful idea. All declarations made under 
the old Statute have lapsed; but it is obvious that the passage ‘‘still in 
foree’’ relies upon a time element and not upon the existence or eventual 
non-existence of the Permanent Court. As Guggenheim puts it: 


... les déclarations faites en application de Vart. 36 du Statut de’ 
la Cour permanente (clause facultative) pour une période non encore 
expirée sont considérées comme comportant acceptation de la juridic- 
tion obligatoire de la Cour international. . . °° 


Accordingly, Article 86 (5) is applicable in ease the old declaration was 
still to run when the state in question acceded to the new Statute. 

The majority argues, quite successfully and logically as it seems, that 
expired treaties or declarations of accession cannot be revived as such; the 
Bulgarian contention that ‘‘. . . a declaration could not wander about in the 
Land of Shades from 1945 to 1955 and then, by the touch of a magic wand, 
come to life” 3t is certainly justified. It is submitted that the above state- 
ment even applies to states which became parties to the Statute prior to 
April 18, 1946: Article 36 (5), being a provision contained in a different 
treaty, could not, technically speaking, ‘‘transfer’’ anything. The present 
Statute does not constitute a revision of the former but is a new convention 


2613 U.N.C.I.O. Does. 307-308. 

27 Joint Dissenting Opinion, Judgment 180-182. 

28 Judgment 143. 29 Ibid. (emphasis added). 
302 Traité de droit international public 136 (Geneva, 1954). 

81 Quotation from Judge Goitein’s Dissenting Opinion, Judgment 203. 
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which theoretically conflicted with the old one, in the period between Oc- 
tober, 1945, and April, 1946.7 Our-contention that Article 36 (5) in 
reality creates an entirely new obligation based on the content of the old 
declaration is strengthened by the fact that, at the time of the signature of 
the Charter, nobody could possibly know whether the Charter and the 
Statute would effectively be ratified by tweny-nine states prior to the disso- * 
lution of the Permanent Court. If the Permanent Court had ceased to 
exist before the entry into force of the Charter and Statute, and if Article 
36 (5), by using the expression ‘‘still in force,’’ envisaged only the declara- 
tions of states which became parties to the Statute prior to the dissolution 
of the old Court (majority opinion), this provision would have no effect 
at all, even on the acceptances of original Members of the United Nations. 
This proves that even states which became parties to the new Statute 
prior to April 18, 1946, technically assumed a new obligation under the 
special conditions of paragraph 5 of Article 36. On the other hand, we 
submit that the original Members could not, by agreement inter se, prevent 
a declaration made under another treaty from expiring; such undertakings 
are res inter alios actae. It must be concluded that the original as well 
as the subsequent parties to the Statute assumed a new obligation at the 
moment of their adherence to the Statute, conceived in the terms of the 
old declaration and for the period it would still have to run under normal 
circumstances. The notion of novation, well known in Roman law and 
perhaps applicable to treaty revision, may serve as in illustration. Ac- 
cording to Monier, it is to be defined as ‘‘. . . une opération juridique 
destinée à éteindre une obligation ancienne et à la remplacer par une obli- 
gation nouvelle . . .”’;*8 this procedure can take place either by a change 
in the person of the debtor or creditor or, at least in post-classical Roman 
law, by certain modifications in the object of the obligation." A fortiori, 
we come to the conclusion that in our case, where we are not in presence of a 
mere treaty revision, the old obligation has expired in every case and 
that a new one takes it place as soon as the two conditions laid down in 
Article 36 (5) are fulfilled.” Thus, the acceptance of this new obligation, 
conceived in the terms of the old, is automatically assumed by the acces- 
sion to the new Statute of states which otherwise satisfy the conditions set 
forth in paragraph 5 of Article 36. The disputed paragraph applies to the 
‘‘parties to the present Statute’’ stricto sensu and contains no provisions 
to the contrary ; it follows logically that every state acceding to the Statute 
and fulfilling the conditions of Article 36 (5) assumes such a new obligation 
—though admittedly the old declarations have lapsed in any event. 

This interpretation is in accordance with the principle of consent dear 
to the majority of the Bench.** It might be added that in its Advisory 

32 This conflict was practically irrelevant: see above, p. 858, and note 19. 

832 Manuel élémentaire de droit romain 282-287, pars. 205-209 (4th ed., Paris, 
1948); quotation from p. 282, par. 205. 84 Ibid. 373, par. 206. 

35 (1) A state has to be a ‘‘party to the present Statute.’’ (2) Its declaration 
accepting the Optional Clause under Art. 36 of the old Statute must be ‘‘still in force.’’ 


36 See Judgment 142, referring to the Case of the Monetary Gold removed from 
Rome in 1943, [1954] I.C.J. Rep. 32. The fact that pars. 2 and 5 of Art. 36 were 


e 
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Opinion concerning the International Status of South-West Africa,** the 
Court held that the United Nations succeeded to the supervisory functions 
of the League in the Mandates system, even though the Charter of the 
United Nations contains no explicit provision to that effect; without discuss- 
ing this opinion, we note that the view of the Court in the South-West 
African question has been subject to criticism. | 

With reason as we believe, the Joint Dissenting Opinion points to the 
striking similarity between Articles 37 and 36 (5)) Statute of the Inter- 
national Court. Article 37 runs as follows: 


Whenever a treaty or convention in force provides for reference of a 
matter to a tribunal to have been instituted by the League of Nations, 
or to the Permanent Court of International Justice, the matter shall, 
as between the parties to the present Statute, be referred to the Inter- 
national Court of Justice. 


In most cases, the binding force of this provision for subsequent parties 
to the Statute can hardly be questioned. The English term ‘‘in force” 
used in this provision does not affect the correctness of our deductions, 
since these words refer to the validity of the mentioned treaties as a whole, 
which may remain intact;** only the provisions conferring jurisdic- 
tion upon the Permanent Court have lapsed and are replaced, among 
states parties to the new Statute, by the new obligation contained in 
Article 37. 

The desperate attempts of the dissenting Judges, in partieular those of 
Judge ad hoc Goitem, to evidence the continuity stricto sensu of the old 
declarations prove to be the fruit of a legal misconstruction. The state- 
ment that ‘‘Legal intercourse between States—as between individuals— 
abounds in examples of a contractual provision being dormant, and its 
operation suspended, pending the accomplishment of an event by an act 


always regarded in San Francisco ‘f... as two aspects of the same wider question 
at the same meetings, in the same speeches, in the same reports’’ (Joint Dissenting 
Opinion, Judgment 160, referring to 13 U.N.C.I.0. Docs. 246-250 and 557-559) en- 
tirely confirms our thesis. 

37 [1950] I.C.J. Rep. 128; 44 A.J.L.L. 757 (1950). 

38 The difference between Arts. 36 (5) and 37 is well expressed in the respective 
French versions of these two provisions. Art. 36 (5): ‘‘Les déclarations faites... 
pour une durée qui n’est pas encore expirée....’’ (The original French text referring 
to ‘‘déclarations qui sont encore en vigueur’’ had ultimately been changed by Com- 
mittee IV/1, undoubtedly in order to emphasize the difference with Art. 37. Cf. p. 857 
above, and note 11.) Art. 37: ‘‘Lorsqu’un traité ou une convention en Vigueur. .. 27? 
(Emphasis added.) The term ‘‘en vigueur’’ relates to the validity of such conventions 
as a whole. See Cecchetto, ‘‘La posizione dell'Italia rispetto all’art. 37 dello Statuto 
della Corte internazionale di Giustizia,’’ in 39 Rivista di Diritto Internazionale 339- 
343, at 342 (1956): ‘‘L’espressione ‘trattati o convenzioni vigenti’ contenuta nell’ 
articolo 37 deve essere intesa nel senso che il rinvio ha per oggetto trattati che siano 
vigenti nel loro insieme.’? The wording of Art. 36 (5) merely refers to the expiry of a 
certain period of time. If Art. 36 (5) concerned the validity proprio sensu of the 
declarations, it would say so, by also using the term ‘‘en vigueur.’’ Contra: Cecchetto, 
loc. cit., esp. 343. Apparently, this author does not distinguish the different terms used 
in the French texts of Arts. 36 (5) and 37, and seems to favor a restrictive interpreta- 
tion of Art. 36 (5). _ 
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of party or some extraneous occurrence’ 3? may be exact but misses the 
essential point, at least in a strictly technical sense. A hint of the truth 
can, however, be found in the statement that 


. a short paragraph in a treaty can instill new and vigorous life 
to a treaty or provision of it whose operation is suspended or which had . 
ceased to exist. Some treaties, for instance, are automatically dis- 
solved as the result of war; they are resuscitated by a single provision 
of the Treaty of Peace either immediately or under certain conditions 
to be fulfilled in the future.*° 


According to the dissenting minority, the acceptance by Bulgaria of the 
compulsory jurisdiction of the International Court of Justice can be ex- 
plained in three different ways: (1) as an act of ratification of a declaration 
previously made but subject to ratification; (2) as a renewal of a former 
declaration; * (8) as an “f... act equivalent to the making of a new 
declaration in the form and with the content of that of 1921 without follow- 
ing the requisite formalities of a declaration of acceptance.” This 
construction seems to be approximately correct for states which acceded to 
the Statute after April 18, 1946, as well as for states which were parties 
prior to that date. 

The statements made in the joint dissent to the effect that ‘‘The object 
of paragraph 5... was precisely to prevent these declarations from 
lapsing with finality for all purposes’’** and that ‘‘Their operation was 
suspended until such time as the declarant State became a party to the 
Statute by being admitted to the United Nations or by virtue of Article 
93 (2) of the Charter,” ** although materially correct, are apparently im- 
precise since, from a formal point of view, they are in contradiction with 
the principle ‘‘Pacta tertiis nec nocent nec prosunt.” This assertion needs 
further comments. Speaking of suspension of contractual obligations, we 
assume that a new agreement has taken place between several or all parties, 
under the terms of which a certain norm is to be kept moot or ‘‘dormant’’ 
for a limited or unlimited period of time. When the provision re-enters 
into force, its causa derives from the new agreement mentioned above. 
Thus, the suspension is effective only as far as the parties acquiescing in 
it are concerned. In regard to the other co-contractants, the provision 
remains in force if it did not laspe for another reason; in our case, it ceased 
to exist because of the impossibility of execution and subsequent ineffective- 
ness. The signatories of the Charter being unable to impose such a new 
obligation upon third states, and since they were bound by a new link them- 
selves, no declaration made under Article 36 of the old Statute could be con- 

39 Joint Dissenting Opinion, Judgment 169. 

40 Jbid. (emphasis supplied). 

41 An expired declaration cannot be renewed. Cf. 1 Lauterpacht’s Oppenheim, Inter- 
national Law 949 (8th ed., London, 1955): ‘‘Renewal of treaties is the term used in 
connection with the prolongation, before their expiration, of such treaties as were con- 
cluded for a limited period of time.’’? This can be done either by a new convention or 
by tacit renewal. 


42 Joint Dissenting Opinion, Judgment 170. 
43 Ibid. 168. 44 Ibid. 166. 
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tinued. It follows that in reality terms like ‘‘transfer’’ and ‘‘suspension’’ 
always imply the replacement of an obligation by another. 

We reluctantly conelude that the majority opinion seems to be in con- 
tradiction not only with the travaux préparatoires and with the well-estab- 
lished principle that a clear text does not need any interpretation,** but 
also with the requirement of a sound legal construction.*® Nor is the joint 
dissenting opinion technically unobjectionable. Materially, however, we 
agree with a statement made in San Francisco to the effect that 


In a sense ... the new Court may be looked upon as the successor to 
the old Court which is replaced. The succession will be explicitly con- 
templated in some of the provisions of the new Statute, notably in 
Article 36, paragraph 4... [now paragraph 5|* 


Judges Badawi and Armand-Ugon were of the opinion that paragraph 5 
only applies to declarations made ‘f... for a definite period of time 
...’3% whereas the former believed that the provision covers only 
original Members of the United Nations, the latter thought that the Court 
should have upheld the first preliminary objection of Bulgaria solely on 
the ground that the old declaration of this state was not made for a definite 
period of time. He pointed out: 


It is not permissible to indulge in extensive interpretation where there 
is nothing to require such an interpretation. The clear and precise con- 
sequences of a text are none other than those intended by that text; 
to seek to attribute other consequences to it presupposed an unjustified 
modification of the text.* 


The restrictive views of the Bulgarian Government. anc of Judges Badawi 
and Armand-Ugon were, as we believe, correctly rejected by the joint dis- 
sent." Furthermore, the dissenting Judges showed that the Charter of the 
United Nations and the Statute of the International Court have adopted 
a very strict terminology; they concluded that, for this reason, the term 
‘‘narties to the (present) Statute’’ could not possibly be interpreted as 
meaning ‘‘present parties to the present Statute.’’ The expression used in 
Article 86 (5) has exactly the same meaning’ as, e.g., in Article 5 (1) of 
the Statute.54 

Finally, the majority admitted that an application in 1955 of a tran- 


45 1 Guggenheim, op. cit. 132-133 (Geneva, 1953) and references indicated there. 

46 According to the majority opinion, Art. 36 (5) would have to be read as follows: 
‘Declarations made under Article 36 of the Statute of the Permanent Court shall be 
deemed as between parties to the present Statute who have become parties thereto 
prior to the dissolution of that Court to be aceeptances of the compulsory jurisdiction 
of the International Court of Justice. ...’’ Quotation from Joint Dissenting Opinion, 
Judgment 157-158. 4713 U.N.C.1.0. Does. 384. 

48 Separate opinion of Judge Badawi, Judgment 148. This Judge was also of the 
opinion that Art. 36 (5) could only apply to original Members of the United Nations 
and thus rejected the alternative argument of the majority, whereas Vice President 
Zafrulla Khan thought that only the second alternative was correct. Judgment 146. 

49 Ibid. 155. 

50 Cf. Joint Dissenting Opinion, Judgment 192-193, mentioning, inter alia, the 
Persian declaration of 1930. 51 Judgment 177-178. 
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sitional provision such as paragraph 5 of Article 36 would be unreason- 
able; Judges Lauterpacht, Koo and Spender made the pertinent objection 
that the admission of Bulgaria and other states to the United Nations 
had been delayed for purely political reasons; political elements cannot 
be taken into account by the Court. l 
Thus, the general system provided for in Article 36 (5) may be summed 
up as follows. Those states are or were subject to the compulsory jurisdic- 
tion of the I.C.J. who are: 


(a) Original Members of the United Nations having made a declaration 
under Article 36 of the old Statute whose time limit had not yet 
expired. 

(b) States having made such a declaration and which had become Mem- 
bers of the United Nations or parties to the new Statute prior to 
April 18, 1946. l 

($) States having made such a declaration which became Members of 

United Nations after that date, former Members of the League 
or not. 

(d) Non-Members of the United Nations having made a similar declara- 
tion which became parties to the Statute after the above date, former 
Members of the League or not; cumulative application of Article 
36 (5) of the Statute and Article 93 (2) of the Charter. 


All the other Members of the United Nations or parties to the new Statute 
are not subject to the compulsory jurisdiction of the Internationa] Court 
unless they accept the Optional Clause in accordance with Article 36 (2) 
of the Statute. 


INTERNATIONAL PRACTICE 


The requirements of Article 36 (5) had been fulfilled by the following 
states: Australia, Bolivia, Brazil, Canada, Colombia, Denmark, the Domini- 
can Republic, Great Britain, Haiti, India, Iran, Luxembourg, The Nether- 
Jands, New Zealand, Norway, Panama, Paraguay, El Salvador, the Union 
of South Africa and Uruguay.®* Nine states had made declarations which 
were still to run and were neither original Members of the United Nations 
nor parties to the new Statute prior to the dissolution of the old Court 
which supposedly took place on April 18, 1946: Bulgaria, Estonia, Finland, 
Ireland, Latvia, Portugal, Sweden, Switzerland and Thailand." Whereas 
Latvia and Estonia no longer existed, the periods provided for the declara- 
tions of Ireland, Sweden, Switzerland and Finland ët expired before these 
countries became Members of the United Nations or parties to the Statute 
of the Court. Thus, only Bulgaria, Portugal and Thailand remained. 

(1) As far as Portugal is concerned, the Court cautiously omitted to 
touch upon our problem in the Case concerning Right of Passage over 

52 Cf. Engel, ‘‘The Compulsory Jurisdiction of the International Court of Justice,’’ 
40 Georgetown Law Journal 41-66, at 50-51 (1951-1952). 

58 See Joint Dissenting Opinion, Judgment 184. 

54 Finland is omitted in the enumeration made by the Joint Dissenting Opinion, 
Judgment, ibid. 
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Indian Territory" Five days after her admission to the United Nations, 
Portugal made a new declaration restricting her unconditional acceptance 
of December 16, 1920, which was to be valid for an unlimited period of 
time, by a few important reservations." Portugal based her ‘‘new dec- 

laration’’ on Article 86 (2). It is rather doubtful whether she had the 
‘right to act in such a way: Can an acceptance given for an unlimited 
period of time subsequently be either unilaterally withdrawn or re- 
stricted by reservations ? 

(2) On May 3, 1940, Siam renewed her acceptance of the Optional 
Clause under the old Statute for a period of ten years. She became a 
Member of the United Nations on December 16, 1946, approximately eight 
months after the dissolution of the Permanent Court. If the thesis advo- 
cated by Bulgaria and accepted by the majority of the Court were correct, 
Article 36 (5) would not be applicable. However, Thailand was listed in 
the Yearbooks of the Court 1946-1950 as a state subject to the compulsory 
jurisdiction of the new Court on the basis of Article 36 (5).5® In addition, 
she ‘‘. . . renewed her acceptance for another ten years.’’*® Prima facie, 
this leads to the following explanation: Since Thailand could not renew 
her own declaration, which had lapsed on April 18, 1946, she must have 
renewed something else, namely, her acceptance of the new Court’s jurisdic- 
tion of December 16, 1946 (date of Thailand’s admission to the United 
Nations), by virtue of Article 36 (5). The fact that Thailand called 
her ‘‘renewal’’ a ‘‘Declaration’’ and naturally based it on paragraph 2 of 
Article 36, does not clarify the issue. Nor is it absolutely certain that the 
use of the word ‘‘renewal’’ by the I.C.J. Yearbooks and by the minority 
opinion faithfully reflects the attitude of the Siamese Government in rela- 
tion to the scope of Article 36 (5), though it never raised protestations 


against such an interpretation. Thus, the case of Thailand is not entirely 
conclusive. 


55 Portugal v. India (Preliminary Objections), [1957] I.C.J. Rep. 125. Since the 
pleadings of the case are not yet available, we do not know whether the issue was 
effectively raised by the parties. 

56 Admission of Portugal to the United Nations: Dec. 14, 1955; ‘‘new’’ declaration 
of Dec. 19, 1955. 

57 See Rosenne, The International Court of Justice 322-323 (Leiden, 1957). The 
circumstances under which such declarations may be terminated are far from being 
clear. Cf. Hambro, ‘‘Some Observations on the Compulsory Jurisdiction of the Inter- 
national Court of Justice,’’ in 25 Brit. Yr. Bk. of Int, Law 133-157, at pp. 142-143 
(1948), where the case of Paraguay under the League of Nations is mentioned; see also 
Hudson, The Permanent Court of International Justice 1920-1942, p. 476 (New York, 
1943), and Kelsen, ‘‘ Withdrawal from the United Nations,’’ in 1 Western Political 
Quarterly 29-43, at 35-37 (1948). 

58 1946-1947 I.C.J. Yearbook 112, esp. note 1 (qualifying Siam’s acceptance under 
the old Statute as ‘‘ Declaration made under Article 36 of the Statute of the Permanent 
Court and deemed to be still in force [Article 36, 5 of the Statute of the present 
Court]’’). 1947-1948 ibid. 88; 1948-1949 ibid. 87; 1949-1950 ibid. 41. It goes 
without saying that the Yearbooks published by the I.C.J. are not authoritative and 
do not involve the Court’s responsibility. 

59 Joint Dissenting Opinion, Judgment 182 (emphasis supplied). Cf. also 1950- 
1951 LC.J. Yearbook 203. 
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(8) Finally, we ought to mention a resolution adopted on November 
14, 1957, in which the General Assembly 


... 1. Draws the attention of the States which have not yet accepted 
the compulsory jurisdiction of the Court in accordance with Article 
36, paragraphs 2 and 5 of the Statute, to the desirability of the greatest 
possible number of States accepting this jurisdiction with as few reser- ' 
vations as possible.®° 


It could well be objected that the resolution referred to above extends to 
Members of the United Nations only, but in this case, the reference to para- 
graph 5 would make little sense. 


OPINIONS OF WRITERS 


As far as our problem is concerned, most writers are either silent or 
make ambiguous statements; as, for instance, Goodrich and Hambro: 


A new paragraph 4 [actually 5] was intended to preserve declara- 
tions made under Article 36 of the old Statute for periods of time 
which have not yet expired, and to make these declarations applicable 
to the jurisdiction of the new Court." 


Kelsen confines himself to the observation that ‘‘Some of these declarations 
are now in force under the new Statute in accordance with paragraph 5 
of Article 36 .. .’’ 82 Kerno declares: 


... le Secrétaire Général est le dépositaire des déclarations faites 

conformément à Varticle 36 du Statut de la Cour permanente... . 

Ces- déclarations sont loin, on le sait, d’avoir perdu leur valeur 

dactualité: d’aprés article 36, paragraphe 5, du présent Statut, elles 

is considérées comme comportant acceptation de la juridiction de la 
our.®8 


However, more explicit comments have been made in regard to our 
famous paragraph 5 which grosso modo confirm our view. According to 
Hambro, 


It was furthermore provided in Article 36, paragraph 5, of the Statute 
that those States which had accepted the compulsory jurisdiction under 
the Statute of the Permanent Court should also be bound under the 
new Statute, in so far as their declarations would still have retained 
their validity in regard to the old Court. There are to-day seventeen 
States bound by the Optional Clause in this way.* 


An identical theory is professed by Engel: 


As it [Article 36 (5)] aims at preserving ® declarations made under 
the old Statute and as it contains no express limitations to this effect, 
there is no reason why its application should be restricted to the 


60 General Assembly, Resolutions, 1946-1949, Res, 171 (II), p. 104 (emphasis added). 

61 Charter of the United Nations 480 (2nd ed., Boston, 1949). 

62 The Law of the United Nations 524. 

63 (L? Organisation des Nations Unies et la Cour Internationale de Justice,’’ in 78 
Hague Academy Recueil des Cours 511-574, at 558 (1951, I). 

64 The Jurisdiction of the International Court of Justice,’’ in 34 Grotius Society 
Transactions (1948) 127-140, at 128 (London, 1949, emphasis supplied). 

65 ‘í Preservation’? in the material sense. 
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declarations of those States which were parties to the Statute at 
the time of the adoption of the Charter or of the latter’s entry into 
force or its ratification by all 51 signatories. It is thus submitted 
... that the declarations made under Article 36 of the old Statute 
by States which become parties to the Statute at whatever date are to 
be considered by the parties to the Statute as acceptances of the com- 
pulsory jurisdiction of the new Court provided the declarations are 
still in force at the time those States become parties to the new 
Statute.% 


This author too emphasizes the analogy with Article 37,°7 which also con- 
tains the principle of indirect conferment of jurisdiction by virtue of 
‘succession,’ 88 

The most authoritative statements in the matter certainly come from 
Judge Manley O. Hudson, who was not only a member of the Washington 
Committee of Jurists but also an informal representative of the Permanent 
Court of.International Justice in Committee IV/1.° After having pointed 
out that, for many reasons, the old Court could not be continued as such, 
he says: 


On the other hand, declarations made by the following States under 
Article 36, which were also in force on October 24th, 1945, will not be 
covered by the provision unless these States become parties to the new 
Statute: Bulgaria, Finland, Ireland, Portugal, Siam, Sweden and 
Switzerland,” 


Concerning Article 37, Hudson comments: 


The changes in this Article were designed to preserve 7 some of the 
jurisdiction of the Permanent Court for the new Court. Many scores 
of treaties have been concluded conferring jurisdiction on the Perma- 
nent Court. To the extent that the parties to such treaties are parties 
to the new Statute the provision will effectively transfer this jurisdic- 
tion to the new Court; to the extent that the parties to such treaties 
are not parties to the new Statute a transfer is not effected without 
further action or negotiations. Hence, some of the provisions for the 
Permanent Court’s jurisdiction may lapse.” 


CoNCLUSION 


As can be seen, the issue before the World Court in the Aerial Incident 
Case (Israel v. Bulgaria) was a difficult one. Both the majority and the 
minority opinion having undeniable merits, the foregoing considerations 
were merely designed to clarify and to amplify several problems of a 
contractual nature underlying the dispute. Although we adopted some 
important features of the majority opinion, our views coincide in their 
result with those advocated by Judges Lauterpacht, Koo and Spender. 

66 Loc, cit. 49 (emphasis added). 67 Ibid. at 50. 

68 This term also may be used in the material sense only. 

609 Together with Guerrero, last President of the old, and first President of the new, 
Court. 

70 Loe. cit., in 40 A.J.LL, at 34 (1946). Concerning Siam, see also Hudson, loc. eit., in 
4, AJL. at 10 (1947). 71 Cf. note 65 above, 

72 Loe. cit., 40 A.J.LL. at 34-35 (1946). The terms ‘‘transfer’’ and ‘‘lapse’’ should 
not be taken literally. 


EDITORIAL COMMENT 


DURATION OF EXECUTIVE AGREEMENTS 


The question of the duration of executive agreements made by the 
United States was raised in connection with the recent negotiations be- 
tween the United States, the United Kingdom and the Soviet Union for 
the suspension of nuclear tests. At his news conference on March 25, 
1960, Seeretary of State Christian A. Herter was asked whether ‘‘this 
administration’’ could ‘‘unilaterally agree to a moratorium and have this 
moratorium binding on the next administration from a legal pomt of 
view.’’ Mr. Herter replied that it was ‘‘a legal matter,’’ that he ‘‘ would 
not want to give the answer to at this time,’’ and added that the matter 
was ‘‘being looked into.’’+ Four days later, President Eisenhower and 
Prime Minister Macmillan jointly declared that as soon as a treaty for the 
prohibition of certain nuclear tests had been signed and arrangements 
made for co-ordinated research on control methods for ‘‘events below a 
seismic magnitude of 4.75, they will be ready to institute a voluntary 
moratorium of agreed duration on nuclear weapons tests below that 
threshold, to be accomplished by unilateral declaration of each of the three 
powers.” They added that ‘‘once the treaty is signed, ratification will 
have to follow the constitutional processes of each country.’’? This 
declaration could be interpreted as an assertion by the President of his 
power to enter into a binding executive agreement (in the form of simul- 
taneous ‘‘unilateral’’ declarations) ‘‘of agreed duration’’ for a moratorium 
on nuclear tests. On the following day, however, at his news conference, 
the President seems to indicate that he could not bind his successor to such 
a moratorium. Referring to the joint declaration, he said: 


You will recall that the agreement [sic] said that there would be uni- 
lateral pronouncement, unilateral action, and therefore it would be 
Presidential action. I think, my own idea is, that any successor 
would have the right to exercise his own judgment in the matter... . 
Every Government understands the powers and limitations of each of 
the individuals who is responsible for negotiating. Therefore, while 
you would remind the other governments, it would practically be un- 
necessary for me to say that in our country we do have a separation 
of powers and, therefore, under a situation where you have a volun- 
tary, simultaneous and voluntary renunciation of testing for a stated 
period, if that period went beyond your own term of office, I per- 
sonally think it would have to be reaffirmed by a successor, if it were 
to be effective. 

Now, I haven’t asked the Attorney General for a specific ruling on 
this point, but I shall do that as soon as I can. That is my own feeling; 
that would be the answer.’ 


142 Dept. of State Bulletin 547, at 548 (1960). 
2 Joint Declaration on Tests, March 29, 1960. Ibid. 587-588 (1960). 
3 New York Times, March 31, 1960, p. 14, 
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In his remarks, the President stressed the ‘‘unilateral’’ character of the 
proposed action and did not specifically refer to the international binding 
effect of such action. Confusion was inherent in applying the terms 
‘voluntary’ and ‘‘unilateral’’ to abstention of ‘‘agreed duration.’’ His 
_remarks, however, would be devoid of significance if they were to be in- 
terpreted as referring merely to a declaration of executive policy not in- 
tended to be internationally binding on the United States, for the Presi- 
dent always has the power to reverse mere executive policy, his own 
as well as his predecessor’s. The duration of a particular Presidential 
term of office has nothing to do with the existence of this power. That the 
issue was one of the power to bind the United States internationally by an 
executive agreement appears to have been recognized by Secretary Herter 
at his news conference of April 8, 1960. In reply to a question in which 
it was pointed out that ‘‘practically all of the Democratie presidential 
candidates have indicated a willingness’’ to have a commitment made which 
would extend beyond the end of President Eisenhower’s term, he said: 


I think that the President’s limitations still exist. . . . from the point 
of view of his legal ability to bind the United States for a longer 
period of time, I think that this still remains within his own term. 


He added that he could not say whether the President had obtained a 
ruling from the Attorney General on this mattér.* 

If Secretary Herter’s remarks expressed a considered view that the- 
President cannot bind the United States by an executive agreement beyond 
his term of office, the Seeretary’s position finds no support in the pre- 
viously published views of the Department of State or in principles of 
international law, is utterly at variance with historical practice of long 
standing, and may have regrettable consequences for the United States 
and the rest of the world. It throws doubt on the validity and effective- 
ness of a powerful instrument of American foreign policy and of many 
rights and privileges of the United States abroad. 

It is unnecessary here to point out the large number of executive agree- 
ments to which the United States purports to be a party. Many of these 
agreements have been made pursuant to Congressional authority; but 
many others have been concluded by the President on his own authority.® 
The Department of State has never denied the binding force of either cate- 
gory of agreements. With reference to a 1936 exchange of notes with 
Panama in which the United States undertook to continue a policy of 
equality of opportunity and treatment as to employment, the Department 
in 1950 advised the Secretary of Defense that in international law 
‘‘treaties and executive agreements are alike, and both constitute equally 


442 Dept. of State Bulletin 641, at 646 (1960). 

5 See, in general, McClure, International Executive Agreements (1941); McDougal 
and Lans, ‘‘Treaties and Congressional-Executive or Presidential Agreements, Inter- 
changeable Instruments of National Policy,’’ 54 Yale Law Journal 181 and 534 (1945); 
J. F. Dulles, Address before the American Bar Association, Boston, August 26, 1953, 
29 Dept. of State Bulletin 307, at 308-309 (1953). 
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binding obligations on the Nation.’’® Published records do not indicate 
that the United States has ever denied the binding force of an executive 
agreement on the ground of Presidential succession. 

Many executive agreements have been expressly of longer duration than 
the Presidential term during which they were made. An outstanding . 
example is the agreement of April 6, 1939, with the United Kingdom which 
provides for joint control of Canton and Enderbury Islands during a 
period of at least fifty years.” The Air Transport Agreement with Canada 
of August 18, 1939, was concluded for two years; after the expiration of 
two years, it was termimable on six months’ notice. The United States 
thus purported to be absolutely bound by the agreement well into the suc- 
ceeding Presidential term. In 1940 and 1941, by two executive agreements, 
the United States obtained leaseholds, on certain conditions, in British 
possessions for a period of ninety-nine years. The practice thus exempli- 
fied is by no means of recent origin or a peculiarity of Democratie Ad- 
ministrations. In 1860, the United States and Great Britain agreed to 
establish ‘‘joint occupancy’’ of disputed San Juan Island by military de- 
tachments of specified maximum strength until the question of the sov- 
ereignty of the entire island ‘‘shall be amicably settled.” 1° This arrange- 
ment, which by its terms could (and did) bind the United States for a 
period exceeding one Presidential term, remained in force until the ques- 
tion of sovereignty over the island was definitively settled by the arbitral 
award of October 21, 1872.7 It was recognized as a ‘‘convention’’ in a 
judicial decision.* Between 1882 and 1896, several agreements with 
Mexico concerning the pursuit of Indians across the border were made, 
without Congressional authorization, expressly under the President’s as- 
serted constitutional power to allow the passage of foreign troops ‘‘with- 
out the consent of the Senate.’’** These agreements granted the re- 
ciprocal privilege of passage of troops across the boundary line. Several 
of these agreements were made for periods which overlapped, or could 
overlap, two Presidential terms. Thus, the agreement of October 31, 1884, 
made a few days before the Presidential election which replaced a Republi- 
ean Administration by a Democratic one, was to remain in force for one 


6 Under Secretary of State to the Secretary of Defense, Jan. 17, 1950. U.S. Depart- 
ment of State, The Law of Treaties As Applied by the Government of the United 
States of America 224 (mimeographed, March 31, 1950). 

7 Executive Agreement Series 145. 

8 Executive Agreement Series 159; see also the Air Transport Agreement with 
France of July 15, 1939 (Executive Agreement Series 153), which was terminable on 
two years’ notice. The practice of making executive agreements on air transport is 
recognized, but not specifically authorized, by statute. See Lissitzyn, ‘‘The Legal 
Status of Executive Agreements on Air Transportation,’’ 17 Journal of Air Law and 
Commerce 436 (1950) and 18 ibid. 12 (1951). 

3 Executive Agreement Series 181 and 235. 

10 McClure, op. cit. note 5 above, pp. 71-72 and sources there cited. 

111 Malloy, Treaties, Conventions, ete. 716-717 (1910). 

12 Watts v. United States, 1 Wash. Terr. (N.S.) 288 (1870). 

13 1 Malloy, op. cit. 1144, 1145, 1157, 1158, 1162, 1170, 1171, 1177. 
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year.1* The agreement signed on November 25, 1892, after an election 
in which the Democratic candidate defeated the Republican incumbent, but 
while the latter was still in office, was to remain in force as long as the 
“‘Kid’’ uprising of Apache Indians lasted, but not over one year. The 
“*Kid”’ proved difficult to subdue, and another agreement was made on 
June 4, 1896 (another election year), which was to remain in force until 
“Kid’s band” had been exterminated or rendered obedient.t® A com- 
mercial agreement concluded with Spain in 1906 was extended by an ex- 
change of notes in April, 1924, until May 5, 1925, 2.e., into the next Presi- 
dential term.?" 

Numerous executive agreements provide for their own termination upon 
the expiration of a specified period of time after one of the parties has 
given notice of intention to terminate. For example, the Air Navigation 
Arrangement concluded with The Netherlands by an exchange of notes on 
November 16, 1932 (4.¢., after an election in which the incumbent Republi- 
can President was defeated), provides for termination on sixty days’ 
notice.** This agreement is listed as being in force in 1960.%% An Air 
Transport Agreement made with Colombia in 1929 and terminable on 
ninety days’ notice ? was held binding in 1946 by the Civil Aeronautics 
Board in a decision approved by the President. An aerial mapping 
agreement with Brazil concluded on June 2, 1952, provides for termination 
on eighteen months’ notice.” The Eisenhower Administration has made 
many such agreements, some shortly before elections. For example, the 
Air Transport Agreement with India, signed on February 3, 1956, provides 
for a year’s notice of termination.22 Provisions for termination upon the 
expiration of a stated period after notice clearly imply that the United 
States, even under a new President, remains bound at least for that period. 
They are thus inconsistent with the notion that executive agreements cease 
to be binding the moment a new President takes office. 

Not infrequently executive agreements also provide for termination upon 


14 Ibid. 1158. 15 Ibid. 1171. 

16 Ibid. 1177. 

174 Trenwith, Treaties, Conventions, ete. 4639-4640 (1938). 

18 U.S. Department of State, Press Releases, Weekly Issue No. 168, Dee. 17, 1932, 
p. 433. 

19 U.S. Department of State, Treaties in Force ... on January 1, 1960, p. 123. 

202 U.S. Foreign Relations (1929) 882-884. 

21 Colombian Airlines, Air Carrier Permits, 7 C.A.B. 149 (1946). In 1959 the Board, 
in a decision approved by the President, held binding the ‘‘Bermuda’’ Air Services 
Agreement with the United Kingdom of Feb. 11, 1946 (T.LA.S., No. 1507), British 
Overseas Airways Corporation, C.A.B., Orders, No. E-14332 (1959). For some other 
decisions of the Board recognizing the validity of various executive agreements on air 
transportation, see Lissitzyn, loc. cit. note 8 above. 

223 U.S. Treaties 4838. 

287 ibid. 275. Cf. the amendment of the ‘‘Bermuda’’ Air Services Agreement with 
the United Kingdom, concluded on Oct. 30, 1956, 7 U.S. Treaties 2934. The ‘‘Bermuda’’ 
Agreement of February 11, 1946 (T.LA.S., No. 1507) is terminable on twelve months’ 
notice. 


1960] EDITORIAL COMMENT 873 


the enactment of inconsistent legislation.2* Such provisions protect the 
United States from the danger of being unable to perform, because of in- 
consistent national law, a valid and binding international obligation. But 
there does not appear to be a single agreement which expressly limits its 
own validity to the Presidential term of office. The notion that a Presi-. 
dent ‘‘cannot bind his successor’’ by an executive agreement is inconsistent 
with the principle that international agreements are binding upon states as 
subjects of international law rather than upon the individual officeholders 
who conclude them. l 

The dangers of this notion should be evident. It may not only inhibit 
the Government of the United States from entering into a needed com- 
mitment, but may serve to weaken the nation’s rights and privileges under 
many existing instruments. It enables other governments to contend with 
some show of reasonableness that they cannot be expected to regard as 
binding upon them agreements which become terminable at will by the 
United States whenever a new President assumes office. Foreign govern- 
ments may further be tempted to argue by analogy that they, too, are not 
bound by commitments, other than formal treaties, into which their 
predecessors have entered. In view of the important rôle which agree- 
ments of lesser formality than treaties now play in world affairs, the re- 
sults could be damaging to international stability as well as to the national 
interest of the United States. 

O. J. Lassrrzyn 


24 See, ¢.g., the 1924 most-favored-nation agreements with the Dominican Republic 
and Guatemala, 4 Trenwith, op. cit. note 17 above, pp. 4088 and 4298; Air Navigation 
Agreement with Germany, 1932, Executive Agreement Series 38; Air Navigation 
Agreement with the Irish Free State, 1937, Executive Agreement Series 110. 

25 It is well to remember that the rights of the United States in Berlin rest largely 
on executive agreements concluded by previous Administrations. 


NOTES AND COMMENTS 


DECISIONS ON INADMISSIBLE APPLICATIONS BY THE EUROPEAN 
COMMISSION OF HUMAN RIGHTS 


By March 1, 1960, the European Commission of Human Rights had 
received 715 applications submitted under provisions of the European 
Convention for the Protection of Human Rights and Fundamental Free- 
doms and the additional Protocol! Two of these were referred to it by 
one High Contracting Party against another? and, in accordance with 
Articles 24 and 25 of the corivention, the Commission was obliged to hear 
these applications. 

The remaining applications were referred to it by individuals against a 
High Contracting Party in respect to an alleged violation of the convention. 
During the preparatory work preceding the adoption of the convention 
and the establishment of the Commission, fears were expressed that recog- 
nition of the right of individual recourse to an international tribunal 
might be abused and lead to consequent embarrassment to the Contracting 
Parties. It was decided that the Commission would have the power to 
declare any individual application inadmissible without referring it to the 
Contracting Party involved. The rules of procedure of the Commission 
were designed to speed the examination of applications with regard to 
their admissibility, thereby protecting governments from abuses due to a 
large number of applications being accepted.* Thus, out of the 713 indi- 
vidual applications submitted between July 5, 1955, and March 1, 1960, 
710 have been declared inadmissible. 

The convention has been hailed as a major step forward in international 
law, since an individual can institute a case against his own government 
or a foreign government before an international tribunal. However, the 
applications which have been declared inadmissible, thus denying the indi- 
vidual further hearing before an international tribunal, form by far the 
most significant part of the jurisprudence of the Commission. Then, too, 
the three individual applications which have been declared admissible 
have not yet been finally settled, either through conciliation brought about 
by the Commission, by decision of the Council of Ministers or adjudication 
by the year-old Court.* 

1The Convention as signed appears in 45 A.J.I.L. Supp. 24 (1951). The Protocol 
is diseussed by D. P. Myers, and Articles 1-3 are quoted in a note in 48 A.J.LL. 299 

1954). 

2 oon v, United Kingdom. Both applications, one concerning violations of human 
rights under the emergency measures instituted by the British on Cyprus and the other 
concerning behavior of British troops there, were terminated on the request of Greece 
following the Cyprus settlement in February, 1959. 

8D. P. Myers discussed certain procedural aspects of the submission of applications 
to the Commission in 50 A.J.I.L. 949 (1956). 

4 Members of the Court took the oath of investiture at the Tenth Anniversary Session 
of the Council of Europe in April, 1959. 
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The Commission has issued a collection of its decisions up to December 
31, 1957, and in so doing has classified them under eleven titles covering 
the principal aspects of the Commission’s jurisprudence.’ <A brief exami- 
nation of the type of cases handled under each of these titles will indicate 
the formulae the Commission may be expected to apply in the future. 

Article 26 of the convention provides that ‘‘the Commission may only 
deal with the matter after all domestic remedies have been exhausted ac- 
cording to the generally recognized rules of international law... .’’ 
Under Article 27 the Commission is bound to reject any petition referred 
to it which it considers inadmissible under Article 26. A rather high 
proportion of the decisions declaring individual applications inadmissible 
have been based partly or wholly on the ground that all domestic remedies 
had not been exhausted. 

The Commission has found that domestic remedies have not been ex- 
hausted when an individual has failed to appeal to a higher court or 
Supreme Court.® In addition, the Commission may consider that if an 
applicant has appealed to a higher national court on the merits of the 
case, while claiming a procedural violation of his rights by a lower court, 
he has not exhausted all domestic remedies unless he also appeals on the 
latter grounds. The Commission has in no ease found that there were 
special circumstances which would prevent an individual from exhausting 
all domestie remedies. 

Applications grouped under the second title are those which the Com- 
mission has rejected on the ground that a period of six months from the 
date on which the final decision was taken in a domestie court had elapsed 
(Article 26). Few applications have been rejected for this reason. When 
an individual has employed a number of means simultaneously in at- 
tempting to settle his claim, he may madvertently allow a period in excess 
of six months to elapse from the time a decision is rendered by a court 
which the Commission subsequently decides is the highest court of appeal 
in respect to his application.’ 

The convention was not meant to have retroactive effect and the Com- 
mission has strictly observed that principle. A considerable number of 
individual applications have been declared inadmissible partly or wholly 
because of the limitation ratione temporis. Naturally a number of these 
applications are based on alleged violations of human rights by the Nazis 
during the second World War. However, there have been a number of 
other applications, some relating to the period preceding the war and 
others to the subsequent period. The Commission has declared inadmis- 
sible individual applications referring to essential facts which occurred 

5 European Commission of Human Rights. Documents and Decisions 1955-1956- 
1957 (The Hague: Martinus Nijhoff, 1959. Hereinafter cited as 1 Documents and 
Decisions). A. MeNulty and M. Eissen, two Council of Europe officials, also discuss 
these decisions in Journal of International Commission of Jurists, Spring-Summer, 
1958, pp. 198-223. They employ a slightly different classification. 

6 Such cases have often involved a failure to appeal to the Federal Constitutional 


Court (Bundesverfassungsgericht) of the German Federal Republic. 
7 Decision No. 188/56. 1 Documents and Decisions 174. 


876 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


prior to the entry into force of the convention or protocol in respect of a 
Contracting Party against which claim was made. At present only one 
of the 15 Contracting Parties has not yet ratified these instruments.® 
Under the fourth title are applications from individuals which have 
been rejected because of the limitation ratione personae. Article 25 states: 


the Commission may receive petitions addressed to the Secretary- 
General of the Council of Europe from any person, non-governmental 
organization or group of individuals claiming to be the victim of a 
violation by one of the High Contracting Parties of the rights set 
forth in this Convention. ... 


With regard to the limitation ratione personae concerning applicants, the 
Commission has had to define what is meant by the word ‘‘victim.’’ The 
applicant may be either a near relative of the victim or even a third party 
who submits the application on his own initiative, but the violation must 
be prejudicial to him or he must have a personal interest in the termina- 
tion of the violation. In addition, the victim must be unable to act in his 
own defense. Applicants have been obliged to go to great lengths to prove 
that they have been empowered or ought to act on behalf of the victim. 

On the other hand, applications have been declared inadmissible ratione 
personae, if the respondent is other than a High Contracting Party, which, 
according to the Commission Secretariat, ‘‘must be understood to mean a 
Member State of the Council of Europe that has signed and ratified the 
Convention and/or Protocol.’’® Applications against states that are not 
members of the Council of Europe have been rejected, as well as applica- 
tions against those members which have signed but not ratified the conven- 
tion or protocol. As has been mentioned, only one state remains in this 
category. 

Finally, applications which are in fact directed against individuals 
cannot be considered acceptable under the terms of Article 19. Ap- 
parently no applications have raised the difficult question of whether a 
state official was acting in an official capacity or as a private individual. 

Under the fifth title the Commission has rejected applications which, 
according to Article 27 (I) (b), are ‘“‘substantially the same as a matter 
which has already been examined by the Commission ... if [they con- 
tain] no relevant new information.’’ Individuals, whose initial applica- 
tions have been rejected, have reapplied to the Commission complaining of 
the same facts. Although the Commission has rejected the second appli- 
cation if it is found to be substantially the same, it does feel that the 
nature of its functions and powers obliges it to examine carefully the second 

8 France has not yet ratified, probably because it wishes to prevent a flood of 
applications from being submitted by Algerians. Decisions of the Commission re- 
jecting applications because of lack of ratification are in fact made by virtue of the 
limitation ratione personae. 

Although the Saar, as an associate member of the Council of Europe, had signed 
and ratified the Convention and Protocol, it did not recognize the right of individual 
recourse to the Commission. Therefore prior to the political integration of the Saar 


into the Federal Republic of Germany on Jan. 1, 1957, applications against it were 
rejected. 81 Documents and Decisions 166. 
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application to decide on its similarity. However, even if new legal argu- 
ments and fresh information are produced, the Commission has held that, 
insofar as the legal facts constituting the foundation of the right previously 
invoked by the individual were not altered and that the legal arguments 
had already been examined ex officio,*° the applications might be rejected 

because of basie similarity. 

Some applications have been rejected for a sixth reason, the abuse of 
the right of petition. Although the convention does not lay down specifie 
rules for the form and method of presenting individual applications, other 
than that they be addressed to the Secretary General of the Council of 
Europe (Article 25) and that they shall not be anonymous (Article 27 
(I) (a)), the rules of procedure of the Commission provide, and the Com- 
mission itself has established, procedures which it considers are ‘‘libera]’’ 
and flexible. If an applicant does not observe these rules of procedure, 
this may amount to abuse of the right of recourse due to persistent negli- 
gence in providing the Commission with the essential information in- 
dispensable for the examination of his application. Thus applications 
have been rejected because the request was in the form of a single and brief 
letter. 

In order to make the convention an effective instrument for the pro- 
tection of human rights, it was wisely decided to limit the list of rights 
and freedoms protected in order that the Contracting Parties would not 
be committed to such a general statement as the Universal Declaration 
of Human Rights, and so that enforcement would be feasible. Under the 
seventh title, decisions are grouped in which the Commission has declared 
applications inadmissible on the ground that they were based on a claim 
to rights and freedoms not guaranteed in Section I of the convention and 
the first three articles of the protocol. Among the rights which the Com- 
mission has decided are not set forth in the convention are the right 
to nationality, the right to exercise a profession and the right to take 
up residence within the territory of a state other than the state of which 
one is a national. However, this interpretation does not mean that the 
applicant is obliged to invoke a specific article or a specific right included 
in the convention. If the Commission finds the subject of the complaint 
is within the scope of the convention, it will not declare the application 
unacceptable on the ground that no specific article is cited. The Commis- 
sion may make an ex officio examination to determine if that is the ease. 

Article 17 of the convention, which states: 


Nothing in this Convention may be interpreted as implying for 
any state, group or person any right to engage in any activity or 
perform any act aimed at the destruction of any of the rights and 
freedoms set forth herein or at their limitation to a greater extent 
than is provided for in the Convention 

has provided the eighth title under which one important case has been 
decided. This was an application introduced by the German Communist 
Party against the Federal Republic of Germany on February 11, 1957. 


10 See below, discussion of title eleven, ex officio examination. 
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The dissolution and prohibition of the Party had been ordered on August 
17, 1956, by the Federal Constitutional Court on the motion of the German 
Government. The applicants invoked Articles 9, 10 and 11 of the con- 
vention, and the Commission weighed the provision of Article 17 against 
those arguments put forward by the applicants. Turning to the prepara- 
‘tory work preceding its establishment, the Commission found that the 
convention was designed to safeguard the rights listed in it by protecting 
the free operation of democratic institutions. It is necessary to prevent 
totalitarian elements from using the rights guaranteed in the convention 
for their own ends, 2.e., the suppression of human rights. The Commission 
also found similar motivation behind Article 21 of the Basie Law of the 
Federal Republic under which the Party had been banned. 

The question before the Commission was to decide whether the Com- 
munist Party had committed acts or engaged in any activity such as de- 
scribed in Article 17. Despite the fact that its current activities were 
constitutional, the Party had not renounced its traditional objectives of 
establishing the Communist social system by means of proletarian revolu- 
tion and the dictatorship of the proletariat. By the applicants’ own ad- 
mission, the dictatorship of the proletariat would establish a regime 
incompatible with the convention, since it would entail the destruction of 
many of the rights and freedoms guaranteed. Having found that the 
organization and operation of the German Communist Party was an 
activity described by Article 17, the Commission decided that an applica- 
tion by the German Communist Party could not rest on any provision of 
the convention. In effect the decision of the Commission supported that of 
the Federal Constitutional Court. 

The ninth title is perhaps the most useful one in controlling the number 
of cases likely to come before the Court. Article 27 (2) of the convention 
provides that 


the Commission shall consider inadmissible any petition submitted 
under Article 25 which it considers ... manifestly ill-founded. 


Most of the decisions of the Commission have been based on a finding that 
a given law of one of the High Contracting Parties does not in any way 
contravene the guarantees set forth in the convention. Other questions 
have arisen under the guarantees of Article 6 of the convention which 
provides for the right to the proper administration of justice. With re- 
gard to claims arising under Article 7 concerning the ‘‘rule of the re- 
strictive interpretation of repressive legislation,’’ the Commission has 
found applications manifestly ill-founded when it determined that a 
judicial decision was handed down for an offense covered by the law. 
With regard to the ‘‘rule of the non-retroactivity of criminal law,’’ the 
Commission has had to clarify Article 7 (2). Going back to the prepara- 
tory work on the convention, the Commission recognized that 


paragraph 2 of Article 7 is intended to explain that this Article does 
not affect laws which, in the very exceptional circumstances at the end 
of the Second World War, were passed in order to suppress war 
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crimes, treason and collaboration with the enemy, and does not aim 
at any legal or moral condemnation of those laws. 


Therefore the Commission has declared applications based on complaints 
of having been sentenced for collaboration by alleged retroactive legisla- 
tion inadmissible. Under Article 8 which guarantees the right to respect 
for private and family life, home and correspondence, the Commission has 
declared requests manifestly ill-founded where applicants make claims 
based on a broad interpretation of the rights guaranteed, such as by in- 
clusion of all those mentioned in the Universal Declaration. It has also 
considered that the convention permits a state to interfere with the rights 
guaranteed in Article 8 in accordance with the law for the protection 
of health or morals. With regard to Article 10, which guarantees freedom 
of expression, the Commission has been firm in limiting the scope of this 
right in certain extreme cases by taking broad public interest into con- 
sideration. Article 14, which guarantees non-discrimination in. the enjoy- 
ment of the rights and freedoms set forth in the convention, has been 
restrictively interpreted so as to exclude the enjoyment of any other rights 
and freedoms. Thus the Commission has had to delve into a number of 
questions in declaring applications manifestly ill-founded, since they 
failed to provide prima facie evidence of a violation of any of the human 
rights or freedoms. 

Under the tenth title the Commission has grouped cases which indicate 
that it does not consider itself an appeal court or a cour de cassation with 
regard to domestic courts. Article 19 and the preparatory work for the 
convention indicate that the only task of the Commission is to assure that 
the Contracting Parties respect their obligations under the convention and 
protocol, paying particular attention to the proper administration of 
justice (Article 6). 

The final title under which the Commission decisions have been grouped 
is ex officio examination. The Secretariat has explained that 


the Commission has interpreted its task of safeguarding human rights 
as implying that it has authority, in cases properly referred to it, to 
examine the whole file ex officio and independently of any arguments 
presented by the applicant. This ex officio examination is one of the 
fundamental rules of its jurisprudence.?? 


Thus the Commission, if it does not consider that an application is in- 
admissible because of an abuse of the right of petition, may delve into the 
situation and legal facts which may not have been presented by the ap- 
plicant in order to insure the fairest treatment of any alleged violation 
of his rights. 

According to the standards established under the first ten titles, the 
Commission has seen fit to reject more than 99% of the individual applica- 
tions submitted to it. It has often rejected applications for several of 
these reasons in combination. Although there is no indication that 


11 Decision 268/57. 1 Documents and Decisions 241. 
12 Ibid. 255. 
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prospective applicants have been discouraged from filing their requests, 
due to the extremely rigid requirements against which their requests must 
be considered before they can be declared admissible, it is likely that the 
necessity for employing certain or all of these standards will diminish. 
Other criteria will become increasingly important. 

On the one hand are the standards which have not been used excessively 
in the past and those which by virtue of the passage of time are likely 
to be less important. These would include the limitation ratione temporis, 
the six-months’ time limit, the limitation ratione personae insofar as it 
concerns the respondent, as the occupation laws recede further into the 
past and all Contracting Parties but one have ratified the convention and 
protocol, the abuse of the right of petition, and decisions under Article 
17 of the convention. On the other hand, certain criteria are likely to 
become increasingly important or at least to maintain their current sig- 
nificance. : Among these are the exhaustion of domestic remedies, the 
limitation ratione personae with regard to applicants, applications sub- 
stantially the same as others previously considered by the Commission, 
since the number of such first decisions is growing at a considerable rate, 
and alleged errors of municipal tribunals. Two criteria will be of cardmal 
importance. The lack of prima facie violation has been and will continue 
to be the method by which the Commission may quickly dispose of a large 
number of applications coming before it and thus prevent the abuses of 
the right of individual recourse to an international tribunal which were 
feared during the preparatory work. The limitation of consideration to 
alleged violations of rights and freedoms specifically guaranteed by the 
convention and the protocol will continue to serve to provide the Com- 
mission and the Court with an authority that they could not derive from 
as broad a statement as the Universal Declaration of Human Rights, since 
jurisdiction is besed on a restricted set of rights and freedoms to which 
all Contracting Parties could agree. 

While the jurisprudence of the Commission which has caused the rejec- 
tion of 710 out of the 713 individual requests brought before it provides 
the most important consideration of human rights undertaken on an inter- 
national seale, ihe resolution of the three remaining cases brought by 
individuals against Contracting Parties will be of at least equal im- 
portance. Or’ April 13, 1960, the Court accepted jurisdiction over the 
ease of Gerard Lawless v. the Government of Ireland, and its judgment will 
be final. In May the President of the Court, Lord McNair, drew names of 
six judges by lot to sit along with the Irish judge in the Chamber which 
will try the case. The permanent representative of Ireland at the Council 
of Europe has been designated the agent of the Irish Republic.* Late 
in April the Commission also referred the case of Raymond DeBecker v. 

18Council of Europe. Directorate of Information. Documents IP/1384, IP/1406 
and Nouvelles du Conseil de 1’Europe, juin, 1960, p. 61. This and other aspects of the 


convention will be treated at greater length in a doctoral dissertation now under 
preparation by the writer, Cutting Fellow of International Law at Columbia University. 
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the Government of Belgium to the Court. Thus, though a majority of the 
Commission considered that there had been no violation of the convention 
with regard to Lawless, the referral of this case, and subsequently the 
DeBecker case, to the Court ensures the further evolution of a new aspect 
of international jurisprudence. 


Gorpon L. WEIL 


INTER-AMERICAN BAR ASSOCIATION CONFERENCE IN BOGOTA 


The 12th Conference of the Inter-American Bar Association will be held 
in Bogotá, Colombia, from January 27 to February 3, 1961. Plans for the 
conference were drafted by the Executive Committee and Council of the 
Association, which met in Acapulco, Mexico, on March 14, 1960, Dr. 
Mauricio Ottolenghi of Buenos Aires, President of the Association, and 
Chairman of the Executive Committee, presiding. Among the reports ap- 
proved for consideration at the conference are the following: ` 


Committee I—Committee on Continental Shelf (Henry F. Holland, 
U.S.A., Chairman; Andres Aramburu M., Peru, Co-Chairman) ; Committee 
on Uses of International Rivers (Dr. Enrique Martinez Paz, Argentina, 
Chairman); Committee on World Peace Through Law (Charles 8. Rhyne, 
U.S.A., Chairman): Recent Proposals for Preservation of Peace; Dr. 
Eduardo Augusto Gareia, Argentina: Activities of Inter-American Com- 
mittee on Juridical Defense of Western Democracy. 

Committee IJ —-Margarita Arguas, Argentina, and William S. Barnes, 
U.S.A.: Report on Revision of Bustamante Code; Kurt H. Nadelmann, 
U.S.A.: Recognition and Execution of Foreign Judgments; Harry LeRoy 
Jones, U.S.A.: Report on Judicial Assistance in Administration of Justice. 

Committee IIT.—Dr. José Pedro Galvaéo de Sousa, Brazil: The Juridical 
Structure of the Representative System and the Social Tendencies of Our 
Age. 

Committee VI.—-Ezequiel Padilla, Mexico: Developments respecting Inter- 
national Commercial Arbitration. 

Committee VII—Andres Heilbron, Colombia, and William Standard, 
U.S.A.: Maritime Questions Undetermined by Geneva Conference of 1958; 
Dr. Felix Navarro Irvine, Peru: Proposal for Uniform Law of Bills of Ex- 
change and Checks; William A. Roberts, U.S.A.: Report on Transportation 
and Communications in the Law of Space; George Owen, U.S.A.: Report 
on Antarctica Treaty; Control of Space for Telecommunication Purposes; 
Draft Uniform Law Regarding Regulation of Foreign Corporations; 
Effect of Bankruptcy on International Carriers; Effect of Banking Laws on 
Foreign Investment in Latin America. 

Committee 1X.—Report on Enforcement of Food, Drug and Cosmetic 
Laws in the Americas; Alfred L. Tennyson, U.S.A.: International Obliga- 
tions under Narcotics Convention and Protocol. 

Committee XI.—Charles R. Norberg, U.S.A.: Inter-American Develop- 
ment Bank; Rita Hauser, U.S.A., Latin American Common Markets. 
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Committee XIIJ—Henry F. Holland, U.S.A.: Work of Inter-American 
Academy of Comparative and International Law; Creation of Inter-Amer- 
ican University; Dr. Brendan F. Brown, U.S.A.: Legal Education in the 
Americas. 

Committee XV.—William Mitchell, U.S.A.: Model National Statute on 
` Peaceful Uses of Atomic Energy. 

Committee XVI (Dr. Haroldo Valladão, Brazil, and William A. Hyman, 
U.S.A., Co-Chairmen).—Report on Developments Respecting Inter-Plane- 
tary Space Law in the United Nations. 

The Honorable Dr. Eliseo Arango, Minister of Justice of Colombia, heads 
the Organizing Committee for the Conference. A program of tours and 
entertainment is also being planned. 

Further information regarding the conference may be obtained from 
Mr. William Roy Vallance, Secretary General of the Inter-American Bar 
Association, 210 Portland Building, Washington 5, D. C. 

ELEANOR H. Fince 


FELLOWSHIP FOR THE STUDY OF INTERNATIONAL ORGANIZATION 


The Foreign Policy Association—World Affairs Center is offering, for 
the fourth year, a fellowship for the study of international organization 
to American college and university teachers in academic fields concerned 
with international problems. The fellowship was established under a 
grant from the Rockefeller Foundation to strengthen the teaching of 
world affairs in the United States. It is open to faculty members not over 
40 years of age, who hold the Ph.D. degree or its equivalent and who are 
firmly committed to careers as teachers in the United States. Candidates 
from the fields of economics, history, law, political science, publie ad- 
ministration or sociology will be welcome. Those who have had previous 
opportunity to acquire first-hand familiarity with international institutions 
will not ordinarily be considered. 

The fellowship program is designed to afford an opportunity to an 
American college or university teacher to become acquainted at first hand 
with the functioning and problems of international organizations, by bring- 
ing a Fellow each year to New York City for nine or twelve months of study 
and observation at the United Nations and related agencies in pursuit of a 
specific project of his own choosing. The major part of his time will be 
devoted to observation of United Nations meetings and personal contact 
with delegation, staff and non-governmental personnel at the United 
Nations. The World Affairs Center will assist the Fellow in meeting 
such persons and other scholars in the field of international organization. 
Arrangements may also be made for part-time study at academie institu- 
tions in New York. Office space and limited clerical assistance will be 
provided at the World Affairs Center. The recipient of the fellowship will 
be expected to make a report of his work upon completion of his project. 

The fellowship stipend will normally be based on the current salary of 
the successful candidate, with allowance for increased living costs resulting 
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from the change of residence, where appropriate. Funds will also be pro- 
vided for individual and family travel to and from New York and for 
certain other expenses associated with completion of the project. 

Selection of the Fellow will be made by an independent committee on 
the basis of general academic promise of the candidate, the extent to which . 
the Fellowship experience would strengthen his value as a teacher, and the 
promise of the study program, both in itself and as a vehicle for under- 
standing the functioning of international organizations. Candidates who 
are teaching, or plan to teach, courses in international affairs will be 
considered with special interest. 

Applications for the fellowship should be filed by January 16, 1961. 
Information concerning it may be obtained by addressing: Fellowship 
Program, Foreign Policy Association—-World Affairs Center, First Avenue 
at 47th Street, New York 17, N. Y. 

E. H. F. 


THE SOCIETY MOVES INTO ITS NEW HOME . 


On September 30, 1960, the offices of the American Society of Interna- 
tional Law were moved from 1826 Jefferson Place, N. W., where they had 
been since 1953, to the Society’s building at 2223 Massachusetts Avenue, 
N. W., which has been acquired as the result of the generous gift of Mrs. 
Benjamin J. Tillar in memory of her late husband, a lawyer who practiced 
with the late Judge U. M. Rose in Little Rock, Arkansas. This marks the 
final move of the Society in a series which began in 1950, when, after 38 
years, the Society vacated its quarters at 700 Jackson Place, N. W., the 
former Washington office of the Carnegie Endowment for International 
Peace. From Jackson Place the Society moved to the Kellogg Building at 
1422 F Street, N. W., and in 1958 moved to its Jefferson Place address. 
Its present permanent home faces on Sheridan Circle. 

The acquisition of its own headquarters building in Washington estab- 
lishes an historic milestone in the life of the Society, which began in 1906 
with small material resources but tremendous intellectual and spiritual ones. 
During the more than fifty years since its inception, the Society, through 
the AMERICAN JOURNAL oF INTERNATIONAL Law, and its stimulating annual 
meetings, presided over by so many distinguished figures on the national 
and international scene, has established itself as the leading institution of 
its kind. The faith and enthusiasm in the Society’s cause demonstrated by 
Elihu Root, Robert Lansing, Chandler P. Anderson, James Brown Scott, 
Charles Henry Butler, George W. Kirchwey, John W. Foster, John Bassett 
Moore, George Grafton Wilson, and many others of its original founders, 
have been amply justified. The firm basis on which they established and 
guided the Society in its early days has made possible its present achieve- 
ment of a permanent home as well as a greatly increased membership and 
widespread interest in, and support for its objectives. 

Eveanor H. FINCH 


JUDICIAL DECISIONS 


By Brunson MacCursnrey 


Of the Board of Editors 


Interpretation of Convention for Establishment of International 
Maritime Consultative Organization 


CONSTITUTION OF THE MARITIME SAFETY COMMITTEE oF THE INTER- 
GOVERNMENTAL MARITIME CONSULTATIVE ORGANIZATION. I.C.J. Re- 
ports, 1960, p. 150. 


International Court of Justice.? Advisory Opinion of June 8, 1960. 


The Assembly of the Inter-Governmental Maritime Consultative Or- 
ganization on January 19, 1959 asked the Court for an advisory opinion 
on the question: 


Is the Maritime Safety Committee of the Inter-Governmental Mari- 
time Consultative Organization, which was elected on 15 January 1959, 
constituted in accordance with the Convention * for the Establishment 
of the Organization ? 


The Court said that this request, ‘‘cast though it is in general form, is 
directed to a particular case, and may be formulated in the following 
manner: has the Assembly, in not electing Liberia and Panama to the 
Maritime Safety Committee, exercised its electoral power in a manner in 
accordance with the provisions of Article 28(a) of the Convention of 6 
March 1948 for the Establishment of the Inter-Governmental Maritime 
Consultative Organization ?’’ 

One of the principal organs of the IMCO is this Maritime Safety Com- 
mittee, whose duties, set forth in Article 29 of the Convention, are sum- 
marized by the Court as including ‘‘the consideration of any matter within 
the scope of the Organization and concerned with aids to navigation, con- 
struction and equipment of vessels, manning from a safety standpoint, 
rules for prevention of collisions, handling of dangerous cargoes, maritime 
safety procedures and requirements, and any other matters directly af- 
fecting maritime safety.’’ The Assembly, composed of all Members of the 
Organization, elects the Committee in accordance with the provisions of 
Article 28 (a), which reads: ; 


The Maritime Safety Committee shall consist of fourteen Members 
elected by the Assembly from the Members, governments of those na- 
tions having an important interest in maritime safety, of which not 
less than eight shall be the largest ship-owning nations, and the re- 
mainder shall be elected so as to ensure adequate representation of 


1 Digested by Wm. W. Bishop, Jr., of the Board of Editors. 

2 Composed for this case of President Klaestad, Vice President Zafrulla Khan, and 
Judges Basdevant, Hackworth, Winiarski, Badawi, Armand-Ugon, Kojevnikev, Moreno 
Quintana, Córdova, Wellington Koo, Spiropoulos, Spender, and Alfaro. 

2 The text of the convention is reprinted in 53 A.J.LL. 516 (1959). 
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Members, governments of other nations with an important interest in 
maritime safety, such as nations interested in the supply of large 
numbers of crews or in the carriage of large numbers of berthed and 
unberthed passengers, and of major geographical areas.* 


When the Assembly began to elect the members of the Committee for the 
first time, in January, 1959, it had before it a working paper prepared by 
the Secretary General listing the names of Members with the figures of 
their registered tonnage, based on Lloyd’s Register. These figures showed 
Liberia third and Panama eighth. After debate, in which the United 
Kingdom urged that each of the eight places should be voted on separately, 
while Liberia (with Panama’s support) contended that the eight Members 
with greatest gross registered tonnage should be elected automatically, the 
Assembly voted for each of the eight places, taking up country by country 
those listed in the order of tonnage. Liberia and Panama failed of elec- 
tion, the vote on Liberia being 11 in favor, 14 against, and 3 abstentions, 
while that on Panama was 9 in favor, 14 against, and 5 abstentions. 

The Court coneluded, by 9 votes to 5: 


that the Maritime Safety Committee of the Inter-Governmental Mari- 
time Consultative Organization, which was elected on 15 January 1959, 
is not constituted in accordance with the Convention for the Establish- 
ment of the Organization. 


In reaching this decision, the Court reasoned as follows: 


The words of Article 28 (a) must be read in their natural and ordinary 
meaning, in the sense which they would normally have in their context. 
It is only if, when this is done, the words of the Article are ambiguous in 
any way that resort need be had to other methods of construction. 
(Competence of the General Assembly for the Admission of a State 
to the United Nations, I.C.J. Reports, 1950, p. 8.) 

From the terms of Article 28 (a) it is clear that the draftsmen de- 
liberately contemplated that the preponderant control of the Committee 
was in all circumstances to be vested in ‘‘the largest ship-owning nations.”’ 
This control was to be secured by the provision that not less than eight of 
the fourteen seats had to be filled by them. The language employed—‘‘of 
which not less than eight shall be the largest ship-owning nations’’—in its 
natural and ordinary meaning conveys this intent of the draftsmen. 

The words ‘‘having an important interest in maritime safety’’ clearly 
express a qualification for membership on the Committee which is required 
of each group referred to in Article 28 (a). But, in the context of the 
whole provision, possession of this interest is implied in relation to the 
eight largest ship-owning nations as a consequence of the language em- 
ployed. This particular condition of being one of the eight such nations 
describes the nature of the required interest in maritime safety and con- 
stitutes that interest. 

This interpretation accords with the structure of the Article. Having 


4 The French version of the crucial part of this article reads: ‘‘Le Comité de la 
Sécurité maritime se compose de quatorze Membres élus par l’Assemblée parmi les 
Membres, gouvernements des pays qui ont un intérét important dans les questions de 
sécurité maritime. Huit au moins de ces pays doivent être ceux qui possèdent les flottes 
de commerce les plus importantes. .. .”” 
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provided that ‘‘not less than eight shall be the largest ship-owning na- 
tions,’’ the Article goes on to provide that the remainder shall be elected 
so as to ensure adequate representation of ‘‘other nations’’ with an im- 
portant interest in maritime safety—nations other than the eight largest 
_ ship-owning nations, ‘‘such as nations interested in the supply of large 
numbers of crews’’ ete., as contrasted with ‘‘the largest ship-owning na- 
tions.’’ The use of the words ‘‘other nations’’ and ‘‘such as’’ in their 
context confirms this interpretation. 

The argument based on discretion would permit the Assembly, in use 
` only of its discretion, to decide through its vote which nations have or do- 
not have an important interest in maritime safety and to deny membership 
on the Committee to any State regardless of the size of its tonnage or any 
other qualification. The effect of such an interpretation would be to- 
render superfluous the greater part of Article 28 (a) and to erect the 
discretion of the Assembly as the supreme rule for the constitution of the 
Maritime Safety Committee. This would in the opinion of the Court be 
incompatible with the principle underlying the Article. 

The underlying principle of Article 28 (a) is that the largest ship- 
owning nations shall be in predominance on the Committee. No interpreta- 
tion of the Article which is not consonant with this principle is admissible. 

It was to express this principle that the words ‘‘of which not less than 
eight shall be the largest ship-owning nations’’ were written into the- 
Article. These words cannot be construed as if they read ‘‘of which not. 
less than eight shall represent (or be representative of) the largest ship- 
owning nations’’. Whichever were the largest ship-owning nations they 
were necessarily to be appointed to the Committee; that they each possessed 
an important interest in maritime safety was accepted as axiomatic; it was 
inherent in their status of the eight largest ship-owning nations. 

The history of the Article and the debate which took place upon the 
drafts of the same in the United Maritime Consultative Council, which at 
the request of the Economie and Social Council of the United Nations drew 
up the text of the Convention for recommendation to Member Governments, 
confirm the principle indicated above. 

The first draft of the Article underwent a number of changes as it. 
evolved. As drafted in July 1946 by a Committee which met in London, 
it read as follows: 


‘The Maritime Safety Committee shall consist of twelve Member 
Governments selected by the Assembly from the Governments of those 
nations having an important interest In maritime safety and owning 
substantial amounts of merchant shipping, of which no less than nine 
shall be the largest ship-owning nations and the remainder shall be 
selected so as to ensure representation for the major geographical 
areas. The Maritime Safety Committee shall have power to adjust the 
number of its members with the approval of the Council.’’ 


The nine largest ship-owning nations were self-evidently nations owning 
substantial amounts of merchant shipping. The first nine largest ship- 
owning nations were to be on the Committee in any event. In this respect. 
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the use in the original English text of the definite article ‘‘the’’, which is 
maintained throughout each draft and finds expression in Article 28 (a), 
has a significance which cannot be ignored. It was inserted with evident 
deliberation. This accords with the record of the various drafts and the 
discussions which took place on them. 

The three nations representative of major geographical areas comprising ` 
the ‘‘remainder’’ had to satisfy the dual qualification both of having an 
important interest in maritime safety and also owning a substantial amount 
of shipping. 

At this stage there was a deliberate intention on the part of the drafters 
to confine the membership of the Committee to a very limited number of 
nations and to have it controlled by the nine largest ship-owning nations. 
This is apparent in the Report of the Drafting Committee. This Report 
stated that the proposed Committee ‘‘will include the largest ship-owning 
nations?” (as distinct from nations owning substantial amounts of. merchant 
shipping) and that this ‘‘is of great importance to its successful operation’’. 
Provision was also made, it continued, ‘‘for representation of other ship- 
owning nations from all parts of the world’’ (other, as distinet from the 
nine largest), ‘‘thus giving recognition to the world-wide interest in the 
problems involved’’. 

To have suggested that, although a nation was the largest or one of the 
nine largest ship-owning nations it was within the discretion of the As- 
sembly to determine that it was not a nation ‘‘owning substantial amounts 
of merchant shipping” or did not have an ‘‘important interest in maritime 
safety’’ would have been unreal. Those qualifications were patently in- 
herent in a nation being one of the nine largest ship-owning nations. 

The second draft was submitted by the United States at the Conference 
of the United Maritime Consultative Council held in Washington in 1946. 
It followed the form of the first draft. Apart from substituting the word 
“having” for “owning” substantial amounts of merchant shipping, the 
substantive alteration was to omit the provision in the Drafting Com- 
mittee’s draft which enabled the Maritime Safety Committee to adjust the 
number of its Members with the approval of the Council. The proportion 
between the largest ship-owning nations and the remainder was to be un- 
changeable. There was to be no freedom for the Members of the Assembly 
to depart from what were contemplated to be clear provisions governing 
the proportion between the two. 

This predominance on the Committee of the nine did not seem acceptable 
to some Members of the Conference, India especially, which had put 
forward to the Drafting Committee its own proposal which, however, that 
Committee had not felt empowered to substitute for the original wording 
of the Article because it invoked a matter of principle. 

A third draft was then put forward by the Drafting Committee, which 
was in two versions. The first was based on the United States’ draft and, 
in fact, followed it word for word. It sought to restrict the whole of the 
membership to nations having both important interests in maritime safety 
and substantial amounts of shipping. The nine largest ship-owning na- 
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tions spoke for themselves in terms of both these criteria but the remainder 
of three would have to satisfy the Assembly that they qualified under both. 
The intention of this draft was to confine the whole Committee to nations. 
having substantial amounts of shipping. 

The alternative draft (submitted by the Drafting Committee after 
` discussion of the amendment proposed by India) is of special importance. 
It reflects the struggle of those who sought to reduce the predominance in 
the Maritime Safety Committee of the nine largest ship-owning nations,. 
and to prevent it from being under the exclusive control of nations ‘‘having- 
substantial amounts of shipping’’. The Indian delegate was to point out. 
during the debate on the drafts, which took place in the United Maritime 
Consultative Council on 28 October 1946, that other countries ‘‘who did not 
actually own or have a large number of merchant vessels’’ had also im-. 
portant interests in maritime safety. 

The alternative draft accordingly struck out the words ‘‘and having sub-- 
stantial amounts of shipping’’, retained the total membership at twelve, 
but altered the ratio between ‘‘the largest ship-owning nations’’ and the- 
remainder from nine and three to seven and five. 

This was the subject of debate at the meeting of the United Maritime- 
Consultative Council on 28 October 1946. 

Objection was taken by the representative of Denmark to the Indian 
proposal, on the ground that it meant that the Maritime Safety Committee- 
would be composed of twelve Member Governments of which not less than. 
seven ‘‘would have to be the largest ship-owning nations’’. He could not: 
agree unless the total number were increased to fourteen, ‘‘of which nine: 
would have to be the largest ship-owning nations’’. The Indian representa-. 
tive considered that a ratio of seven (largest ship-owning nations) to five 
(other nations) was a fair ratio. The United States representative said 
that ‘‘the underlying principle which was generally accepted by all’’ was. 
that ‘‘the largest ship-owning nations should be in predominance in the 
Maritime Safety Committee’’. 

In the result, the matter was held in abeyance for informal discussions 
between maritime experts from the United Kingdom and the United States 
of America and representatives of Denmark and India. 

There emerged a final draft which followed the alternative draft, and 
which increased the total membership to fourteen, of which not less than 
eight were to be the largest ship-owning nations. This draft was in the 
following terms: 

‘The Maritime Safety Committee shall consist of fourteen Member 
Governments selected by the Assembly from the Governments of those 
nations having an important interest in maritime safety, of which not 
less than eight shall be the largest ship-owning nations, and the re- 
mainder shall be selected so as to ensure adequate representation of 
other nations with important interests in maritime safety and of major 
geographical areas... .”’ 

This was the draft which eame before the United Nations Maritime Con- 
ference at Geneva, held in February and March 1948, and a working party 
on Maritime Safety was set up on 27 February. At the meeting of the 
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Working Party held on 28 February 1948, a proposal was made by India 
to fashion the draft along the lines of the oe Article 17. It met with 
opposition and was rejected. 

India then proposed the addition to the draft article of words to the effect 
of those now appearing in the text of Article 28(a), namely, “‘such as _ 
nations interested in the supply of large numbers of crews or in the carriage 
of large numbers . . . of passengers’’. This proposal was also rejected by 
the Working Party but was subsequently incorporated in Article 28(a) 
after the words ‘‘of other nations with an important interest in maritime 
safety’’. The present text in all essential aspects was adopted on 1 March 
1948 ‘‘subject . . . to drafting changes”. No further discussions are re- 
corded and the text which presently appears in the Convention was finally 
adopted on 5 March 1948. 

Under the first three drafts of the Article, the nine largest ship-owning 
nations had in any event to be on the Committee. When the subsequent 
drafts increased the total membership to fourteen, altered the ratio on the 
Committee between the largest ship-owning nations and other countries, and 
effected the other amendments already indicated, the intention that it 
should be obligatory upon the Assembly to appoint to the Committee a 
predominating number of the largest ship-owning nations remained con- 
stant; instead, however, of being at least the nine largest, it was to be at 
least the eight largest. 

The determination to retain the predominance of the largest ship-owning 
nations finds expression in Article 28(a@), the terms of which exclude the 
possibility of an interpretation which would authorize the Assembly to 
refuse membership on the Committee to any one or more of the eight largest 
ship-owning nations. 

It has been suggested that the word ‘‘elected’’ where it first appears in 
Article 28(a@) was deliberately chosen in order to confer on the Assembly a 
wide authority to appraise the relative qualifications of Member States for 
election to the Committee. The fact is, however, that this word found its 
way into the Article at some time between 1 March 1948, when the Article 
was adopted ‘“‘subject ... to drafting changes’’, and four days after, 
namely, on 5 March 1948. It replaced the word ‘‘selected’’ which had 
appeared in every draft of the Article since 1946. 

There was apparently no explanation for, or any discussion on, the 
alteration. It was a mere drafting change. If the word ‘‘elected’’ had 
the special significance sought to be attached to it, it seems unlikely that 
the word would have found its way into the Article in this manner. 

What Article 28(a@) requires the Assembly to do is to determine which 
of its Members are the eight ‘‘largest ship-owning nations’’ within the 
meaning which these words bear. That is the sole content of its function in 
relation to them. The words of the Article ‘‘of which not less than eight 
shall be the largest ship-owning nations’’ have a mandatory and imperative 
sense and precisely carry out the intention of the framers of the Convention. 

The Court must now consider the meaning of the words ‘‘the largest 
ship-owning nations’’, 
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In the opinion of the Netherlands Government, set out in its Written 
Statement, “‘the term ‘ship-owning nations’ is... not suitable for legal 
analysis; it cannot be decomposed into elements which have any specific 
legal connotation ... even the fact that the merchant fleet, flying the flag 
_ of a particular State, is owned by nationals of that State cannot in itself 

qualify that State as a ship-owning nation”. Registration and the right 
to fly the flag and national ownership of merchant vessels ‘‘may, together 
with other factors’’, it contended, ‘‘be relevant for the determination by 
the Assembly whether or not a State can be considered as a ‘ship-owning 
nation’ ’’, but ‘‘they do not either separately or jointly impress upon a. 
State the quality required... .’’ 

The view of the Government of the United Kingdom, which appears to 
express the common view of that Government and that of the Netherlands, 
is set out in the Written Statement of the United Kingdom as follows: 


‘‘The expression ‘the largest ship-owning nations’ has no apparent 
clear-cut or technical meaning... . It is submitted that the intention 
of those words was to enable the Assembly in the process of election to 
look at the realities of the situation and to determine according to its 
own judgment, whether or not candidates for election to the Maritime 
Safety Committee could properly be regarded as the ‘largest ship- 
owning nations’ in a real and substantial sense ... these words, while 
intended to guide the Assembly, were at the same time deliberately 
framed so as to enable the Assembly to deal with the matter on the 
basis of the true situation and the real interest in maritime safety of 
the State concerned.’’ 


This submission asserts an authority in the Assembly to appraise which 
nations are ship-owning nations and which are the largest among them, the 
words ‘‘the largest ship-owning nations’’ providing but a guide. The 
Assembly would be free ‘‘to look at the realities’’ on the basis of ‘‘the true 
situation’’, whatever in its opinion and that of its individual members these 
might be considered to be. It would be bound by no ascertainable criteria. 
Its members in casting their votes would be entitled to have regard to any 
considerations they might think relevant. 

If Article 28(a@) were intended to confer upon the Assembly such an 
authority, enabling it to choose the eight largest ship-owning nations, 
uncontrolled by any objective test of any kind, whether it be that of ton- 
nage registration or ownership by nationals or any other, the mandatory 
words ‘‘not less than eight shall be the largest ship-owning nations’’ would 
be left without significance. To give to the Article such a construction 
would mean that the structure built into the Article to ensure the pre- 
dominance on the Committee of ‘‘the’’ largest ship-owning nations in the 
ratio of at least eight to six would be undermined and would collapse. The 
Court is unable to accept an interpretation which would have such a result. 

In order to determine which nations are the largest ship-owning nations, 
it is apparent that some basis of measurement must be applied. The ra- 
tionale of the situation is that when Article 28(a) speaks of ‘‘the largest 
ship-owning nations’’, it can only have in mind a comparative size vis-a-vis 
other nations owners of tonnage. There is no other practical means by 
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which the size of ship-owning nations may be measured. The largest ship- 
owning nations are to be elected on the strength of their tonnage, the ton- 
nage which is owned by or belongs to them. The only question is in what 
sense Article 28(a) contemplates they should be owned by or belong 
to them. . 

A general opinion, shared by the Court, is that it is not possible to con- ° 
tend that the words ‘‘ship-owning nations’’ in Article 28(a) mean that the 
ships have to be owned by the State itself. 

There appear to be but two meanings which could demand serious con- 
sideration ; either the words refer to the tonnage beneficially owned by the 
nationals of a State or they refer to the registered tonnage of a flag State 
regardless of its private or State ownership. 

Liberia and Panama, supported by other States, have contended that 
the sole test is registered tonnage. On the other hand, it has been sub- 
mitted by certain States that the proper interpretation of the Article 
requires that ships should belong to nationals of the State whose flag they 
fly. This submission was rather concretely expressed by the Government 
of Norway which suggested using the flag-tonnage as a point of departure, 
reducing this amount by the amount of tonnage not owned by nationals of 
the flag State and adding the tonnage which does belong to such nationals 
but is registered under a different flag. 

An examination of certain Articles of the Convention and the actual 
practice which was followed in giving effect to them throws some light on 
the Court’s consideration of the question. 

Article 60 providing for entry into force of the Convention, and which 
follows the form to be found in a number of multilateral treaties dealing 
with safety and working conditions at sea, states: 


“The present Convention shall enter into force on the date when 21 
States of which seven shall each have a total tonnage of not less than 
1,000,000 gross tons of shipping, have become parties to the Conven- 
tion in accordance with Article 57.” 


The required conditions having been fulfilled on 17 March 1958, the 
Convention came into force on that day. As is stated by Legal Counsel 
of the United Nations in a letter of 10 April 1959: 


“In so far as concerns the requirement of Article 60 that seven 
among the States becoming parties should ‘each have a total tonnage’ 
of the stated amount, no question was raised, and no consideration was 
given, as to whether the total tonnage figure of any State then a party, 
as indicated by Lloyd’s Register, should be altered for any reason bear- 
ing upon the ownership of such tonnage.’’ 


Article 60 has a special significance. In the English text this Article 
speaks of certain States which ‘‘have’’ a total tonnage, whilst in Article 
28 (a) the reference is to nations ‘‘owning”’ ships. In the French and 
Spanish texts however, which texts are equally authentic, the same verb 
“to own’’ or ‘‘to possess’’ is used in each Article. There can be, and in- 
deed there is, no dispute that whether the reference in Article 60 is to 
States which ‘‘have’’ the specified tonnage—as in the English text—or 
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whether it is to States which ‘‘own’’ or ‘‘possess’’ that specified tonnage— 
as in the French and Spanish texts—that reference is to registered tonnage 
and registered tonnage only and provides an automatic criterion to de- 
termine the point of time at which the Convention comes into force. 

The practice followed by the Assembly in relation to other Articles re- 
veals the reliance placed upon registered tonnage. 

Thus in implementing Article 17 (c) of the Convention, which provides. 
that two members of the Council ‘‘shall be elected by the Assembly from 
among the governments of nations having a substantial interest in providing 
international shipping services’’, the Assembly elected Japan and Italy. 
This was done after it had been reported to the Assembly that the repre- 
sentatives of the Members of the Council who were required under the 
terms of Article 18 to make their recommendation to the Assembly had 


‘‘therefore examined the claims of countries having a substantial in- 
terest in providing international shipping services. They did not 
feel that they should propose to the Assembly a long list of candidates, 
as two countries clearly surpassed the others in size of their tonnage; 
they recommended the election of Japan (with tonnage of about 
9,500,000 tons) and of Italy (with a tonnage of nearly 5,000,000).’’ 


The tonnages mentioned are those recorded in the list of the Secretary- 
General of the Organization, which was before the Assembly in the election 
under Article 28 (a) and which is none other than a copy of Lloyd’s Reg- 
ister of Shipping for 1958. The registered tonnages of the two countries 
were taken as the appropriate criterion, there was no suggestion of any 
other. There were only two Members to be elected under Article 17 (e) 
and there were only two recommendations to the Assembly. 

The apportionment of the expenses of the Organization amongst its 
Members under the provisions of Article 41 of the Convention is also sig- 
nificant. Under Resolution A.20(I) adopted by the Assembly of the 
Organization on 19 January 1959, the assessment on each Member State 
was principally “‘determined by its respective gross registered tonnage as 
shown in the latest edition of Lloyd’s Register of Shipping’’. Those States 
whose registered tonnages were the largest paid the largest assessments. 

Furthermore, the Assembly, when proceeding to elect the eight largest 
ship-owning nations under Article 28 (a), took note of the Workmg Paper 
prepared by the Secretary-General of the Organization which embodies a 
list of the ship-owning nations with their respective registered tonnages 
formulated on the basis of Lioyd’s Register. Liberia and Panama, coun- 
tries which were among the eight largest on the list, were not elected by 
the Assembly but countries which ranked ninth and tenth were elected. 

This reliance upon registered tonnage in giving effect to different provi- 
sions of the Convention and the comparison which has been made of the 
texts of Articles 60 and 28 (a), persuade the Court to the view that it is 
unlikely that when the latter Article was drafted and incorporated into 
the Convention it was contemplated that any criterion other than registered 
tonnage should determine which were the largest ship-owning nations. In 
particular it is unlikely that it was contemplated that the test should be 
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the nationality of stock-holders and of others having beneficial interests in 
every merchant ship; facts which would be difficult to catalogue, to ascer- 
tain and to measure. To take into account the names and nationalities of 
owners or shareholders of shipping companies would, to adopt the words 
of the representative of the United Kingdom during the debate which 
preceded the election, ‘‘introduce an unnecessarily complicated criterion”. ` 
Such a method of evaluating the ship-owning rank of a country is neither 
practical nor certain. Moreover, it finds no basis in international practice, 
the language of international jurisprudence, in maritime terminology, in 
international conventions dealing with safety at sea or in the practice 
followed by the Organization itself in carrying out the Convention. On 
the other hand, the criterion of registered tonnage is practical, certain and 
eapable of easy application. ) 

Moreover, the test of registered tonnage is that which is most consonant 
with international practice and with maritime usage. 

Article 28 (a) was drawn up by maritime experts who might reasonably 
be expected to have been acquainted with previous and existing conventions 
concerned with shipping and dealing with safety at sea and allied subjects. 
In such conventions a ship has commonly been considered as belonging to 
a State if it is registered by that State. 

The Load Line Convention of 1930 affords a suitable example. Article 
3 thereof provides: 


‘“‘(a) a ship is regarded as belonging to a country if it is registered by 
the Government of that country ; 
(b) the expression ‘Administration’? means the Government of the 
country to which the ship belongs... .’’ 


A similar provision was to be found in Article 2 of the Convention for 
the Safety of Life at Sea, 1929. 

Among other international conventions which acknowledge the same 
principle are the Brussels Conventions of 1910 respecting Collisions, and 
Assistance and Salvage at Sea; the Conventions for the Safety of Life at 
Sea of 1914 and 1948, and the Convention for Prevention of Pollution of 
the Sea by Oil, 1954. Numerous bilateral treaties also give expression to it. 

The Court is unable to accept the view that when the Article was first 
drafted in 1946 and referred to ‘‘ship-owning nations’’ in the same 
context in which it referred to ‘‘nations owning substantial amounts of 
merchant shipping’’, the draftsmen were not speaking of merchant ship- 
ping belonging to a country in the sense used in international conventions 
concerned with safety at sea and cognate matters from 1910 onwards. It 
would, in its view, be quite unlikely, if the words ‘‘ship-owning nations’’ 
were intended to have any different meaning, that no attempt would have 
been made to indicate this. The absence of any discussion on their mean- 
ing as the draft Article developed strongly suggests that there was no 
doubt as to their meaning; that they referred to registered ship tonnage. 
It is, indeed, not without significance that about the time the draft Article 
was finally settled, Lloyd’s Register for 1948 listed as belonging to the vari- 
ous countries of the world the vessels registered in those countries and that 
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under the heading ‘*Countries where owned’’ there were given the number 
and gross tonnage of vessels which are the same as those registered under 
the fiag of each nation indicated. 

The conclusion the Court reaches is that where in Article 28 (a) ‘‘ship- 
owning nations’’ are referred to, the reference is solely to registered 
tonnage. The largest ship-owning nations are the nations having the 
largest registered ship tonnage. 

The interpretation the Court gives to Article 28(a) is consistent with 
the general purpose of the Convention and the special functions of the 
Maritime Safety Committee. The Organization established by the Con- 
vention is a consultative one only, and the Maritime Safety Committee is 
the body which has the duty to consider matters within the scope of the 
Organization and of recommending through the Council and the Assembly 
to Member States, proposals for maritime regulation. In order effectively 
to carry out these recommendations and to promote maritime safety in its 
numerous and varied aspects, the co-operation of those States who exercise 
jurisdiction over a large portion of the world’s existing tonnage is essential. 
The Court cannot subscribe to an interpretation of ‘‘largest ship-owning 
nations” in Article 28(@) which is out of harmony with the purposes of 
the Convention and which would empower the Assembly to refuse Mem- 
bership of the Maritime Safety Committee to a State, regardless of the fact 
that it ranks among the first eight in terms of registered tonnage. 

It was contended in the course of the arguments that the Assembly, in 
assessing the size, in relation to ship-owning, of each country, was entitled 
to take into consideration the notion of a genuine link which it was claimed 
should exist between ships and the countries in which they are registered. 
Article 5 of the unratified Geneva Convention on the High Seas of 1958 was 
invoked in support of this contention. That Article provides: 


‘“Hach State shall fix the conditions for the grant of its nationality 
to ships, for the registration of ships in its territory, and for the right 
to fly its flag . . .”? 


The Court having reached the conclusion that the determination of the 
largest ship-owning nations depends solely upon the tonnage registered 
in the countries in question, any further examination of the contention 
based on a genuine link is irrelevant for the purpose of answering the 
question which has been submitted to the Court for an advisory opinion. 

The Assembly elected to the Committee neither Liberia nor Panama, in 
spite of the fact that, on the basis of registered tonnage, these two States 
were included among the eight largest ship-owning nations. By so doing 
the Assembly failed to comply with Article 28 (a) of the Convention which, 
as the Court has established, must be interpreted as requiring the deter- 
mination of the largest ship-owning nations to be made solely on the basis 
of registered tonnage.® 


5 President Klaestad and Judge Moreno Quintana gave dissenting opinions. The 
others voting against the opinion are not identified. Judge Klaestad’s principal argu- 
ment was as follows: 
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NOTES 


Foreign flag shipping—tlabor relations—applicability of Norris-La- 
Guardia Act + 


Liberian corporations, owners and charterers of a Liberian-registered ves- 
sel with alien crew, sought an injunction in Federal courts against picketing 
im an American harbor by an American seamen’s union against foreign flag 
ships with ‘‘sub-standard wages or sub-standard conditions.’ Reversing 
the lower courts, which had sustained an injunction, the Supreme Court 
held that the Norris-LaGuardia Act applied, and the injunction could not be 
upheld on the ground of interference with foreign commerce or in the in- 
ternal economy of a foreign vessel. Marine Cooks and Stewards, AFL v. 
Panama Steamship Co., 362 U. S. 365 (U. S. Sup. Ct., April 18, 1960, 
Black, J.; Whittaker, J., dissented). 


Offshore mineral resources—Submerged Lands Act—continental shelf 
and territorial waters 


In an original action brought by the United States against the States of 
Louisiana, Texas, Mississippi, Alabama, and Florida, the United States 
claimed exclusive right to possession of mineral resources on the con- 
tinental shelf underlying the waters of the Gulf of Mexico beyond three 
geographic miles from the coast, and the defendant States claimed, under 


‘*This Article [28(a)] lays down two conditions for being elected as Members of the 
group of eight. In accordance with the first condition, the Members must have ‘an im- 
portant interest in maritime safety’. The second condition refers to the requirement of 
being ‘the largest ship-owning nations’. It is seen from the text of Article 28(a) that 
these two conditions must both be satisfied by Members of the group of eight... . 


‘Whether a Member has ‘an important interest in maritime safety’ is a question which 
cannot be determined by the application of legal criteria. It depends essentially on the 
appraisal of the special qualifications required for membership in the Maritime Safety 
Committee, having regard inter alia to the duties and function of that Committee as 
defined by the Convention and particularly by Article 29. The appraisal of such 
qualifications is clearly of a discretionary nature.’’ 


He added: ‘‘The term ‘election’ (‘elect’) implies, in conformity with the natural and 
ordinary sense of that word, the exercise of a choice or selection. It is not compatible 
with any automatic test which imposes itself on the electing body in such a manner that 
no freedom of choice is left to that body.’’ Since the Assembly had used its discretion 
not to treat Liberia and Panama as having ‘‘an important interest in maritime safety,’’ 
President Klaestad believed it unnecessary to consider the meaning of ‘‘largest ship- 
owning nations’’ or to decide whether registered tonnage or ownership was the criterion. 
Judge Moreno Quintana emphasized that ‘‘A power of election is incompatible with 
a mandatory obligation to designate a particular country’’, found that owership was 
more important than registration of vessels, and said of ownership that it ‘‘reflects an 
international economic reality which can be satisfactorily established only by the 
existence of a genuine link between the owner of a ship and the flag it flies. This is the 
doctrine expressed by Article 5 of the Convention on the High Seas which was signed at 
Geneva on 29 April 1958 by all the eighty-six States represented at the Conference that 
drew it up. This provision, by which international law establishes an obligation binding 
in national law, constitutes at the present time the opinio juris gentium on the matter.’’ 
129 U.S.C. § 101 et seg. 
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the Submerged Lands Act of 1953,? the resources on the shelf up to three 
marine leagues from their respective coasts on the Gulf of Mexico. The 
decision as to all the defendant States except Florida was announced in an 
opinion for the Court by Mr. Justice Harlan. Relying mainly on the 
Treaty of Guadalupe Hidalgo of 1848? between the United States and 
Mexico, Texas was held to have established a claim to three marine leagues 
under the Act, but the claims of Louisiana, Mississippi, and Alabama to 
similar limits were denied. United States v. State of Louisiana, et al., 363 
U. S. 1 (U. S. Sup. Ct., May 31,1960. Mr. Justice Black dissented in part, 
and Mr. Justice Douglas dissented; The Chief Justice and Mr. Justice — 
Clark did not participate). Florida’s claim to three marine leagues in 
the Gulf was sustained by the Court in a separate opinion delivered by Mr. 
Justice Black, 363 U. S. 121 (U. S. Sup. Ct., May 31, 1960; Mr. Justice 
Harlan dissenting from this opinion). Mr. Justice Frankfurter wrote a 
concurring opinion for both cases, in which concurrence Justices Brennan, 
Whittaker, and Stewart joined. 


Right to religious property—First Amendment 


The decision below of the New York Court of Appeals, noted in 54 
A.J.L.L. 692 (1960), which refused to permit the appointee of the Moscow 
Patriarch to retain possession of a cathedral in New York City, was re- 
versed, Per Curiam, by the Supreme Court, which held the right to use 
and occupancy was ‘‘strictly a matter of ecclesiastical government,” and 
could no more be constitutionally impaired by State judicial action than by 
State statute. Kreshik et al. v. Saint Nicholas Cathedral, 363 U. S. 190 
(U. 5. Sup. Ct., June 6, 1960). 


Tariffs—discretion as to escape clause investigation 


An application by a domestic manufacturer of barbed wire for an in- 
vestigation under Section 7 of the Trade Agreements Extension Act of 
1951, as amended,* was dismissed by the Tariff Commission on the main 
ground that barbed wire, having been on the free list, was not subject to 
automatic escape clause procedure. The court held that the 1958 Amend- 
ment ® to Section 7 made clear that the escape clause procedure applied to 
products on the free list, and the Commission could not refuse to make an 
investigation. The court assumed, without deciding, that the Commission 
was correct in contending that the escape clause procedure applied only to 
products for which concessions had been granted in trade agreements which 
included an escape clause. Talbot v. Atlantic Steel Company, 275 F. 2d 
4 (U. S. Ct. A., D. C. Cir., Feb. 4, 1960, Wilbur K. Miller, Ct.J.). 


Extraterritorial rights in Shanghai—effects of abandonment by treaty 


In Blabon v. United States, 173 F. Supp. 779 (U. S. Ct. Claims, June 3, 
1959, Maris, Ct.J., sitting by designation), the court held there was no 
legal or equitable claim against the U. S. on behalf of former American 


267 Stat. 29. 39 Stat. 922. 
419 U.S.C. § 1364(a). 519 U.S.C. § 1364(£). 
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employees of the Shanghai Municipal Council in the International Settle- 
ment because of the U. S. entering into the 1943 treaty with China ® 
abandoning extraterritorial rights without adequately securing payment 
to the employees of their accumulated employee rights with the Couneil. 


Jurisdiction—foreign factor of combination international rate—Inter- ` 
state Commerce Act 


Railroads sought to enjoin and annul an Interstate Commerce Commis- 
sion order declaring a combination international rate from Canada to 
South Atlantic States unreasonable and ordering reparation. The inter- 
change points were near the border but within the United States, and 
Canadian carriers quoted a proportional rate to the interchange points, and 
the American carriers quoted a local rate to destination. A three-judge dis- 
trict court held that the Interstate Commerce Commission exceeded its 
jurisdiction under the Act? in dealing with the foreign factor of a combina- 
tion international rate when the foreign factor is a proportional rate to a 
border interchange. Central Vermont Railway, Inc. v. United States, 182 
F. Supp. 516 (U. S. Dist. Ct., D. Vermont, March 7, 1960, Waterman, 
Ct.J.). 

Note: See also Kook v. Crang, 182 F. Supp. 388 (U. S. Dist. Ct., 
S.D.N.Y., April 5, 1960, Ryan, C.J.), holding the Securities Exchange Act of 
1934 was not intended to be applicable to essentially Canadian security 
transactions, even though U. S. mails and telephone were used. 


Jurisdiction—protective theory—extraterritorial application of statute 


Defendant aliens, who were indicted for making false statements in an 
immigration application and for obtaining immigration visas by false 
claims, both counts being construed as based on acts occurring in United 
States Embassies and Consulates in foreign countries, challenged the con- 
stitutionality of the statute® defining the charged offenses The court 
found the statute was intended to apply to such acts; that such extra- 
territorial application was justified in international law on a protective 
theory of jurisdiction when the offenses were directed at the sovereignty of 
the legislating state; and that Congress had power to enact the statute as an 
offense against the law of nations under Article I, Section 8, Clause 10 of 
the Constitution. United States v. Rodriquez, 182 F. Supp. 479 (U. S. 
Dist. Ct., S.D. Calif., S.D., March 29, 1960, James M. Carter, D.J.). 


Treaty with Canada—State classification of waters within Maine 


In Opinion of the Justices, 152 A. 2d 173 (Sup. Jud. Ct., Maine, May 18, 
1959), proposed State statutory amendments which would increase pollu- 
tion in Maine streams were stated not to violate the treaty with Canada,’ 
although whether injury resulted would be for future determination in 
proper proceedings. 


657 Stat. 767. 749 U.S.C. §1(1) (a) and 1(2). 
818 U.S.C. § 1546. 936 Stat. 2448. 
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Estates—inheritance by aliens under Oregon statute 


The Yugoslav Foreign Exchange Laws and Regulations were held not 
to confer an enforceable right to take a Yugoslav inheritance by an Ameri- 
can citizen within the Oregon statute?® and that said statute does not 
- violate any treaty between the two countries. In re Stoich’s Estate, 349 
Pac. 2d 255 (Sup. Ct. Oregon, Dept. 2, Jan. 18, 1960, Warner, J.). 


Immunity—suggestion by State Depariment—ownership of property 
open to inguiry 


Plaintiffs had previously obtained an order appointing a receiver of 
assets within New York of defendant nationalized Czechoslovakian bank. 
Defendant now applies for modification based on suggestion of immunity by 
Department of State to the effect that the Department ‘‘accepts as true’’ 
the statements of the Czech Government as to ownership of the property in 
question. A subsequent Department letter denied any intent to foreclose 
judicial inquiry as to true ownership. The court held the immunity was 
confined to property which in fact belongs to a foreign nation, and the 
court would explore the question of ownership. Stephen v. Ziwnostenska 
Banka, National Corp., 199 N.Y.S. 2d 797 (Sup. Ct., Spec. Term, N.Y. 
County, Part I, Feb. 18, 1960, Lupiano, J.). 


Consuls—discovery—immunity in official capacity 


The Administrator of the estate of the deceased King of Iraq instituted a 
discovery proceeding against the Acting Consul General and the Consul of 
the Republie of Iraq, concerning property allegedly belonging to the de- 
ceased. The Government of Iraq appeared specially to contest jurisdic- 
tion. The court held no official information or official record could be 
compelled, and, whether official or not, rests in consular discretion, and is 
not open to court scrutiny. In re Estate of King Faisal II, 199 N.Y.S. 2d 
595 (Surrogate’s Court, N.Y. County, Feb. 19, 1960, Cox, §.). 


Treaty of Friendship—-Workmen’s Compensation—illegal entry of 
alien no bar to award 


Article XII, Section 1, of the Treaty of Friendship, Commerce and 
Navigation ** between Italy and the United States was held to supersede 
Section 17 of the Workmen’s Compensation Law of New York, even if 
alien’s entry was illegal. Testa v. Sorrento Restaurant, Inc., 197 N.Y.S. 
2d 560 (Sup. Ct., App. Div., 3rd Dept., March 18, 1960, Gibson, J.). 


Immunity denied to chauffeur of Indonesian Ambassador to Canada 
on official business carrying United Nations diplomat 


Immunity to a speeding charge was denied in above circumstances on 
the ground that the Ambassador was not accredited to the United States, 
and the fact that the passenger was a United Nations official gave no im- 


10 ORS 111.070. 11 63 Stat. 2255, 2272. 
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munity. People v. Roy, 200 N.Y.S. 2d 612 (Court of Special Sessions, 
Herkimer County, N.Y., Dec. 2, 1959, Van Horn, J.P.). 


BRITISH AND COMMONWEALTH DECISIONS * 


Conflict of laws—foreign legislation creating new entity with rights - 
and liabilities of dissolved one—subsequent foreign legislation ab- 
solving newly created entity from liability under English law—ef- 
fect of retroactive legislation 


The House of Lords reversed the decision of the Court of Appeal, 
digested in 53 A.J.I.L. 961 (1959), and reinstated that of Diplock, J., in 
the court of first instance, digested ibid. 187, holding that the Greek 
legislation No. 3504, was an attempt to discharge the newly created Greek 
bank from an obligation under English law to which it had previously suc- 
ceeded by virtue of Greek law No. 2292. Though the obligation under the 
contract had not by that time become due, the contractual obligation was in 
existence at the time Greek law No. 2292 was passed. Thus, as universal 
successor, the new bank assumed all liabilities of the dissolved bank, and 
could not be absolved from such liabilities by retroactive legislation. 
Lord Denning indicated that in his view circumstances may arise which 
might result in English law refusing to accept a foreign amalgamation of 
foreign juristic entities, or only accepting such amalgamation subject to 
conditions. Adams & Others v. National Bank of Greece, K.A., [1960] 3 
W.L.R. 8, 2 All E.R. 421 (House of Lords, Viscount Simonds, Lords Reid, 
Radcliffe, Tucker, and Denning, May 19, 1960). 


Taxation—interpretation of statute—existence of international treaty 


Holding that in order for an Irish citizen to be able to take advantage of 
the benefit which a treaty between the Irish Republic and the United 
Kingdom intended that he enjoy, such Irish citizen must be able to invoke 
some provision of English law and in the instant case some provision of an 
English statute, the Court of Appeals affirmed the decision of Vaisey, J., 
reported in 54 A.J.LL. 412 (1960), Inland Revenue Commissioners v. 
Collco Dealings Ltd., [1960] 2 W.L.R. 848, 2 All E.R. 44 (Court of Ap- 
peal, Lord Evershed, M.R., Pearce and Harman, L.JJ., March 10, 1960). 


Sale of goods—c.i.f. contracts—effeet of closing of the Suez Canal 


In a joint appeal from the decisions in Tsakiroglou & Co., Lid. v. Noblee 
Thorl G.m.b.H., digested in 53 A.J.L.L. 696 (1959), and Albert D. Gaon & 
Co. v. Societe Interprofessionelle des Oleagineux Fluides Alimentaires, 
digested in 54 A.J.1.L. 191 (1960), the Court of Appeal overruled the 
decision of McNair, J., in Carapanayots & Co. Lid. v. E. T. Green Lid., 
digested in 53 A.J.I.L. 188 (1959), thereby resolving the differences be- 
tween these decisions. The court held that the blocking of the Suez Canal 
did not result in the termination of the relevant contracts, for their per- 


* The assistance of Egon Guttmann, LL.B., LL.M. (London), Teaching Associate, 
Rutgers University (Newark), with respect to these decisions is gratefully acknowledged. 
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formance did not become impossible thereby. Shipment via the Cape 
route would not have made performance radically different from that 
undertaken by the contract. Ysakiroglou & Co. Lid., v. Noblee Thorl 
G.m.b.H., [1960] 2 All E.R. 160 (Court of Appeal, Sellers, Ormerod and 
Harman, L.JJ., March 28, 1960). 


Extradition—habeas corpus proceedings—Extradition Act, 1870 (33 
G 34 Vict.c.52) Section 10—‘accused’’ or “convicted” fugitive— 
judgment in absence of fugitive 


Applicant had been arrested on a warrant issued by the Chief Magistrate 
wherein it was stated that the applicant was a person ‘‘suspected and 
accused of the commission of the erime of larceny within the jurisdiction 
of the Government of France.’’ The applicant had been summoned before 
the Criminal Court at Grasse to answer a charge of having stolen certain 
sums of money. As he did not appear, though represented by counsel, the 
court adjourned after clarifying the charges. At the adjourned hearing 
the applicant again failed to appear and a “jugement par défaut” was en- 
tered against him. Such judgment could be reopened and a new hearing 
would take place. An application for a new hearing was made by the 
applicant, but he once again failed to appear, whereupon the court entered 
a “jugement itératif défaut” against him, which would result in the ap- 
plicant being sent immediately to prison without any further hearing. 
The applicant claimed that the warrant should have stated that he was a 
person ‘‘convicted’’ and not a person ‘‘accused’’ and thus that the war- 
rant was invalid. The court upheld this contention. Such “‘jugement 
qtératif défaut” was a final judgment and was not to be compared to a 
“jugement par contumace” or ‘‘par défaut”? which, on arrest, results in a 
reopening of the ease. A submission that a conviction, though contrary to 
the notions of English justice, would be sufficient to base a warrant for 
extradition was made, but was not considered by the court which felt that 
in the instant case there had been nothing which would offend against 
English views of substantial justice. Regina v. Governor of Brixton 
Prison and others, ex parte Caborn-Waterfield, [1960] 2 W.L.R. 792 
(Queen’s Bench Divisional Court, Lord Parker, C.J., Ashworth and Šal- 
mon, JJ., April 12, 1960). 


Tort committed by state no longer in existence-—merger of torit- 
feasor state with another state—liability of successor state 


The Kishangarh Government owned a power plant and leased it to an 
electricity company, granting to that company a license to supply elec- 
tricity to a certain area, subject to certain conditions. The electricity 
company assigned the lease and the license to the appellants, in April, 1946. 
Shortly thereafter the Kishangarh Government forcibly took over the 
power plant and account books and granted a new lease and license to 
another company. A claim by the appellant to have been unlawfully 
dispossessed was upheld in a lower court. Subsequent to the claim having 
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been recognized, the State of Kishangarh merged into the United States 
of Rajasthan. It was attempted to make the new state take over the 
liability for the tort committed by the old state. It was held that when- 
ever a new state comes into existence either by one state absorbing another, 
or by conquest, cession or occupation of territory previously under no 
ruler, the result is the same. The new sovereign is only liable for such 
acts as he recognizes as existing against him. The rights an inhabitant 
had under the rules of the predecessor of the new sovereign avail him not 
at all. The establishment of a new sovereign over territory is an act of 
state. Kishangarh Electric Supply Co. Lid. v. United States of Ra- 
jasthan, AIR 1960 Rajasthan 49 (K.L. Bapna and Jagat Narayan, JJ., 
May 5, 1959). 


Effect of agreement between Paramount Chief and British Crown— 
Law of Protectorate of Uganda—power of court in respect to an 
agreement between British Crown and the Kingdom of Ankole 


The action was brought in the High Court of Uganda and claimed an 
injunction against the Civil Administrators of the Kingdom of Ankole to 
prevent them from transgressing an agreement made between the Kingdom 
of Ankole and the British Crown, whereby the appointment of Chiefs in 
the Kingdom of Ankole was to be made by the Omugabe or King of Ankole. 
Sheridan, J., held that the only laws enforceable by the courts were those 
made (1) by Act of Parliament; (2) by Order of Council under the Act 
of 1890, the Foreign Jurisdiction Act, 1890 (53 & 54 Vict.c.87); (3) by 
adaptation of the common law or by applicable Indian Acts; (4) by 
Ordinance enacted by the Uganda legislature. Since the agreement, which 
the learned judge did not recognize as a treaty in ‘‘the true sense of the 
word,’’ was never incorporated into the law of Ankole, the declaration 
sought was refused. Daudi Ndibarema & Others v. The Enganz of Ankole 
& Others, [1959] E.A. 552 (High Court of Uganda at Kampala, Sheridan, 
J., May 28, 1959). 


AMERICAN CASES ON ENEMY PROPERTY AND TRADING WITH THE ENEMY 


Ruoff v. C.1.R., 277 F.2d 222 (8rd Cir., April 6, 1960), attorney fees in- 
curred in contesting Attorney General’s seizure of taxpayer’s income- 
producing property are deductible; Carey v. U. S., 276 F. 2d 385 (Ct. CL, 
April 6, 1960), the Attorney General as custodian is only an agent of the 
United States, and foreign contract with rights and liabilities passed to 
United States, making it the proper party defendant in a breach of contract 
action; Rogers v. Ercona Camera Corp., 277 F. 2d 94 (D.C. Cir., March 17, 
1960), the Attorney General was not deemed to have sufficient ownership 
rights in trademark to enable him to prohibit use of the mark on imported 
goods; Reissner v. Rogers, 276 F. 2d 506 (D.C. Cir., Marek 10, 1960), 
restitution, Attorney General’s finding as to value not clearly erroneous, 
rate of exchange determined on date of Attorney General’s decision; Bank 
of the Philippine Islands v. Rogers, 275 F.2d 650 (D.C. Cir., Jan. 11, 1960), 
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banks did not sustain their burden of persuasion that Philippine currency 
found by American Armed Forces belonged to them; Hermann v. Brownell, 
274 F.2d 842 (9th Cir., Jan. 25, 1960), remand from Supreme Court (79 
S.Ct. 853), for question of acquiring trust property other than through 
the beneficiaries, trust assets were to be turned over to the Attorney Gen- 
eral because it was not possible to acquire an interest in it except through a 
named beneficiary ; Manufacturers Trust Company v. Rogers, 181 F. Supp. 
116 (S.D.N.Y., Feb. 15, 1960), Trust Co. is mere dispository, making it in- 
sufficient for representative claim under section 9(a), a return of wrong- 
fully vested funds; Rogers v. Chemical Corn Exchange Bank, 180 F. Supp. 
946 (Feb. 11, 1960), in summary possessory proceeding under section 17, 
issues of enemy ownership are relegated to suits under section 9; Sumiye 
Umeki Yamauchi v. Rogers, 181 F. Supp. 934 (Feb. 10, 1960), person in- 
terned within a relocation camp because of Japanese descent is not ‘‘resi- 
dent within’’ under section 2. 


AMERICAN Cases on NATIONALITY 


Citizenship. Mackey v. Mendoza-Martinez, 362 U. S. 384 (April 18, 
1960), remanded with permission to amend pleading to put in issue ques- 
tion of collateral estoppel on theory that conviction of draft evasion in- 
cluded the adjudication of citizenship which would dispose of the case 
and make unnecessary the determination of constitutionality of the 
statute; In re Bautista’s Petition, 188 F. Supp. 271 (D. Guam, May 2, 
1960), petitioner became a U. S. citizen under sec. 307 and did not lose 
her citizenship during her stay in the Philippines; U. S. v. Meyer, 181 F. 
Supp. 787 (E.D.N.Y., Feb. 11, 1960), certificate of citizenship was not 
revoked, because criminal activities and meretricious relationship were 
unconnected with military service; purpose of statute was to grant citizen- 
ship in exchange for satisfactory military service; Sato v. Dulles, 183 F. 
Supp. 306 (D. Hawaii, Sept. 22, 1958), court is without jurisdiction where 
applicants, seeking declaration that they did not lose their citizenship of 
birth by voting in Japanese election, are not within saving clause. 

Deportation. Niukkanen v. McAlexander, 362 U. S. 390 (April 18, 
1960), order directing deportation on the ground that as alien he had 
become, after entering the United States, a member of the Communist 
Party, affirmed; Kimm v. Rosenberg, 363 U. S. 405 (June 13, 1960, Per 
Curiam; The Chief Justice and Black, Douglas, and Brennan, JJ., dis- 
senting), alien seeking suspension of deportation by the Attorney General 
has the burden of showing statutory requirements precedent to such dis- 
eretionary relief, including specifically non-membership in the Communist 
Party; Niovas v. Ahrens, 276 F. 2d 483 (Tth Cir., April 8, 1960) over- 
staying, not fraud or misrepresentation, was ground for deportation, pro- 
visions of sec. 1251 were not applicable; Bufalino v. Holland, 277 F. 2d 
270 (3rd Cir., April 1, 1960), alien, seeking termination of deportation 
proceedings, testified falsely that his birthplace was in the United States 
to avoid deportation ; dismissal of petition was justified; Dunat v. Holland, 
183 F. Supp. 349 (E.D. Pa., May 10, 1960), withholding deportation on 
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ground of possible physical persecution rests with the Attorney General; 
Sunika v. Esperdy, 182 F. Supp. 599 (S.D.N.Y., March 28, 1960), aliens 
of Roman Catholic faith were denied stay of deportation under sec. 243(h), 
which was not abuse of Attorney General’s discretion; D’Alessio v. Leh- 
man, 183 F. Supp. 345 (N.D. Ohio, Feb. 24, 1960), petitioner was, in fact 
an alien because he did not aequire rights of citizenship by descent through 
his father; Testa v. Sorrento Restaurant, Ine., 197 N.Y.S. 2d 560 (Sup. 
Ct., App. Div., March 18, 1960), noted above, p. 898, workman’s compensa- 
tion claimant, a national of Italy, was entitled to an award notwithstanding 
the fact that he was departing in lieu of deportation. 

Exclusion, U.S. v. Esperdy, 277 F. 2d 587 (2nd Cir., April 27, 1960), 
an alien, whose exclusion is based solely on a medical certificate stating he 
has a disease named in sec. 212 has no right to appeal such decision. 

Naturalization. Sit Jay Sing v. Nice, 182 F. Supp. 292 (N.D. Calif, 
March 11, 1960), alien voluntarily departed when order of deportation was 
outstanding, disrupting continuous stay needed for sec. 249; Angelis v. 
Bouchard, 181 F. Supp. 551 (D.N.J., Feb. 29, 1960}, application for 
adjustment of status is purely discretionary by Attorney General, and no 
deprivation of Constitutional due process. 

Denaturahization. U. K. v. Costello, 275 F. 2d 355 (2nd Cir., Feb. 17, 
1960), alien stated his occupation was ‘‘real estate” when it was in fact 
bootlegging. 

Miscellaneous. Abel v. U. S., 362 U.S. 217 (March 28, 1960), conspiracy 
to commit espionage, immigration officials arresting alien under administra- 
tion deportation warrant were justified in taking forged New York birth 
certificate because it was the means for accomplishing his illegal status 
and, therefore, the proper subject of search; Gantuzg v. Dominican Steam- 
ship Line, 198 N.Y.S. 2d 421 (Sup. Ct., Feb. 25, 1960), court could not 
compel an alien, resident in New York, but a citizen of the Dominican 
Republic, to seek relief in that Republic, a jurisdiction lacking in due 
process. 


BOOK REVIEWS AND NOTES 


The International Court of Justice: An Essay in Political and Legal 
Theory. By Shabtai Rosenne. Leiden: A. W. Sijthoff, 1957. pp. 
xxviii, 592. Appendices. Index. Fl. 45. 

The Time Factor in the Jurisdiction of the International Court of Justice. 
By Shabtai Rosenne. Leiden: A. W. Sijthoff, 1960. pp. 87. Appendix. 
Index. Bibliography. Fl. 9.25. 


Despite the modest and somewhat misleading sub-title of the first of 
the two works here reviewed, the two volumes together constitute a com- 
prehensive treatise on the organization, jurisdiction and procedure of the 
International Court of Justice, which is bound to be of great practical 
value. The author, who is Legal Adviser to the Ministry for Foreign 
Affairs for Israel, takes a rather equivocal position on the continuity of the 
Permanent Court of International Justice and the present Court. He as- 
serts that ‘‘whatever the present Court’s superficial resemblances to the 
Permanent Court, it cannot be regarded as the identical institution under 
a new name, or as meeting the same needs.’’ Nevertheless, admitting that 
‘‘the fundamental continuity’’ of the two courts was preserved at the San 
Francisco Conference and ‘‘has proved valuable in practice,’’ he draws 
freely on'the decisions and practice of the old Court. 

Comparisons between Rosenne’s work and the late Judge Hudson’s 
treatise on the Permanent Court published in 1943 are unavoidable. In 
scope, the two are largely similar. Many of the chapter headings are 
virtually identical. Rosenne’s treatise, however, contains much less his- 
torical material and has no chapter on the interpretation of treaties. 
Only ten pages, as against Hudson’s thirty, are specifically devoted to 
the law applied by the Court. Some other topics, on the other hand, are 
treated much more fully by Rosenne than by Hudson. The second volume 
is a superb monograph on a highly technical and complex aspect of the 
jurisdiction of the Court. Also of unique value is the very informative 
chapter on the Court’s extra-judicial activities. In style, Rosenne’s work 
is less formal than Hudson’s and contains more asides by the author. In 
a few places, there is neeedless elaboration of obvious points. 

The most distinctive feature of Rosenne’s treatise is the effort, reflected 
in the sub-title, to inject an element of political evaluation of the rôle of 
the Court in world affairs. In the opening lines of the preface to the first 
volume, the author asserts that the object of the book ‘‘is to examine the 
interplay of political and legal factors having a bearing upon the Inter- 
national Court of Justice and the role it is called upon to play in modern 
international intercourse.” Part I is entitled ‘‘The Court as Part of 
the Machinery of Diplomacy.’’ Cautious comments on the political impli- 
cations of the Court’s work are interjected throughout the book. Political 
significance is rightly attached to the decision of two or more governments 
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to ‘‘depoliticize’’ a dispute by referring it to the Court. There are many 
shrewd and valuable insights. Yet the effort at political evaluation of 
the Court falls somewhat short of promise. The author’s sense of pro- 
priety prevents him from speculating on possible political motivations of 
the judges and from frankly considering law as a form of policy. There 
is no attempt at exhaustive examination of the political antecedents and 
consequences of each of the decisions of the Court. As a result, the 
author’s insistence on the political importance of the Court appears to 
rest more on generalities than on concrete facts and is not entirely con- 
vineing. The author also tends to exaggerate the importance of the com- 
pulsory jurisdiction of the Court, forum prorogatum, and the extent to 
which the consensual basis of jurisdiction has been eroded in practice. 
It is surprising to find only a few lines (in a footnote) on the ‘‘Connally”’ 
type of reservation to the acceptance of compulsory jurisdiction, with the 
rather meaningless comment that ‘‘it is possible that the United States 
State Department is hesitant about this reservation. ...’’ 

On most points of law, the author’s judgments are sound. He rightly 
insists that analogies from municipal law are of limited value in the de- 
velopment and appraisal of the law of the Court’s jurisdiction, but his 
apparent rejection of such analogies in the determination of ‘‘general 
principles of law’’ is questionable and not adequately supported. Very 
stimulating, if not fully convincing, is his presentation of the view that 
the general law of treaties does not apply to the instruments of acceptance 
of the Court’s compulsory jurisdiction. ) 

Rosenne’s treatise is a distinguished contribution to the literature of 
international law which is likely to remain the standard work on its 
subject for years to come. 


O. J. Lissrrzyn 


International Law Reports, 1955, 1956. Edited by Sir Hersch Lauter- 
pacht. 1955: pp. xlvi, 1042; 1956: pp. xxxix, 871. London: Butter- 
worth & Co., 1958 and 1960. Tables of Cases. Indexes. 105 s. each. 


These two volumes add 1900 pages of cases in which international and 
national courts have decided international legal questions, largely over a 
two-year period. In addition to the contemporaneous opinions of the In- 
ternational Court of Justice, the volumes contain decisions in the Light- 
houses Arbitration between France and Greece (over twenty claims), the 
Ambatielos Claim (Greece v. U.K.), the Diveried Cargoes case (Greece v. 
U.K.), the Alsing Trading Co. claim against Greece, about thirty decisions 
of the Anglo-Italian, Franco-Italian and Italian-U.S. ‘‘Conciliation Com- 
missions’? (which could more properly be styled ‘‘arbitral tribunals”), 
three international postal arbitrations, about a dozen decisions of the 
Administrative Tribunals of the United Nations and of the International 
Labor Office, and six decisions of the Court of Justice of the European Coal 
and Steel Community. Many of the cases have never been published 
before and few of them in English. 
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Decisions of national courts applying international law come from forty 
countries, It is mstructive to list them with the number of decisions 
rendered: Argentina (14); Australia (1); Austria (12); Belgium (17); 
Brazil (8); Burma (6); Canada (12); Ceylon (1); Chile (5); Costa Rica 
(1); Cuba (1); Czechoslovakia (1); Denmark (2); Dominican Republic 
(1); Ecuador (1); Egypt (1); Hire (1); England and British Common- 
wealth (17); France (89); Germany (27); Guatemala (1); Iceland (1); 
India (19); Israel (6); Italy (19); Japan (3); Jordan (1); Luxembourg 
(2); Mexico (4); Netherlands, including New Guinea (5); New Zealand 
(4); Norway (3); Peru (1); Philippines (6); Sweden (1); Switzerland 
(7); Thailand (2); United States (88); Venezuela (2); Yugoslavia (1). 

Sir Hersch Lauterpacht and his devoted collaborators have diligently 
worked to make the coverage as complete as possible. The seven volumes of 
International Law Reports (covering 1950-1956) and the fourteen volumes 
of the Annual Digest and Reports of Public International Law Cases 
(covering 1919-1949) are a visible and magnificent refutation of the ill- 
informed charge—still parroted in some quarters—that international tri- 
bunals, unlike national courts, have no case law to guide them. 

Every foreign office and every law school and university library all over 
the world should have a set of these volumes. Unfortunately, the earlier 
volumes are out of print. It would be a useful service if the earlier 
volumes could be reprinted (or expanded to include more decisions, instead 
of digests) and widely distributed—perhaps at the expense of some Founda- 
tion interested in furthering the application of international law. 

Herpert W. Briaes 


Académie de Droit International. Recueil des Cours, 1957 Tomes I, II 
(Vols. 91 and 92 of the collection). Tome I: pp. viii, 731. Index; 
Tome II: pp. 886. Index. Leiden: A. W. Sijthoff, 1958. F1. 40 each. 


Those who are concerned over the supposedly minor rôle of international 
law in current affairs should find some comfort in these lectures given at 
the Hague Academy in 1957. For, taken as a whole, they demonstrate the 
considerable extent to which legal norms and procedures have been de- 
veloping as a consequence of new international activities and problems. 
Almost all of the lectures, varied as they are in subject matter, deal in 
one way or another with the rôle of international organizations, and show 
in some detail how new rules and legal procedures have emerged in the 
framework of these organizations. Even the lectures on traditional ques- 
tions refiect this, revealing the degree to which international law is in- 
creasingly the product of international organization. The contributors are 
all well-known scholars; eleven of the twelve authors are European (in- 
eluding two from Communist countries) ; the only non-European is Pro- 
fessor Hardy Dillard of the University of Virginia. Most of the contri- 
butions are in French. 

The first volume opens with lectures on ‘‘Sociological Theories and 
International Law’’ by Professor B. Landheer, Director of the Peace 
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Palace Library at The Hague. Relying mainly on somewhat ponderous 
sociological concepts and terminology, Professor Landheer discusses the 
relation between formal and informal structure in international society, 
the impact of social change on international society, and probable develop- 
ments of ‘‘group-formation in international society and the problem of — 
behavioral rules.” His conclusions emphasize the rôle of international 
law as a mechanism of equilibrium rather than of change, and he suggests 
that a gradual leveling-off of the rate of social change (which he foresees) 
would give law again a more rational function. Although the reasoning 
is sometimes difficult to follow, perhaps because of the language used and 
the absence of supporting evidence, many of Professor Landheer’s ideas 
should stimulate reflection by international lawyers. 

The second contribution, by Dr. A. H. Robertson of the Council of 
Europe, deals lucidly with legal problems of European integration. Dr. 
Robertson stresses the importance of practice rather than texts in the 
evolution of the European organizations, and indicates a number of specific 
developments which were not provided for in the constituent treaties but 
which have evolved in response to international needs. Influenced by the 
Assembly of the Council of Europe, he favors extending the réle of repre- 
sentatives of national parliaments in international institutions, viewing 
this as projecting on the international level the principle of democratic 
control of the conduct of international relations. His conclusion that the 
influence of assemblies composed of parliamentary representatives is stead- 
ily growing will come as a surprise and may be regarded more as a re- 
flection of Dr. Robertson’s hopes than as a present reality. 

Another valuable contribution stimulated by current events is that of 
Professor R. E. Charlier of Paris on ‘‘Legal Questions Raised by the De- 
velopment of Atomic Physics.’’ Professor Charlier’s lectures discuss com- 
prehensively the diverse types of international problems created by atomic 
energy. He treats succinctly the various atomic institutions, covering not 
only the International Atomic Energy Agency (1.A.E.A.) and EURATOM, 
but also joint enterprises undertaken on an international basis for atomic 
development. In one lecture he discusses the interesting topic of ‘‘intelli- 
gence atomique,’’ considering problems of the relation between political 
power and scientific competence, as well as more conventional legal prob- 
lems involved in intellectual property, research and exchange of ideas. 
Problems of atomic property and installations are analyzed in another 
informative lecture which treats such questions as acquiring atomic prop- 
erty, precautions against accidents, problems of insurance and damages, 
and financial aspects. Finally he deals with the problem of the control 
of atomic arms, a section somewhat outdated in the light of subsequent 
developments. 

The fourth contribution is that of Professor Mario Matteucci of Rome 
entitled ‘‘An Introduction to the Systematic Study of Uniform Law.” 
He draws upon his rich experience as Secretary General of the Rome Insti- 
tute for the Unification of Private Law in formulating his basie approach 
to the problem of unification and to the practical aspects of drafting and 


908 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


interpreting a uniform law. While recognizing the difficulties in the way 
of unification, Professor Matteucci remains optimistic concerning the en- 
deavor and suggests the need for flexibility and variety of techniques in 
pursuing the goals of unification. His lectures are intended as introduc- 
tory and should stimulate further thought on a number of points. 

' Hardy Dillard’s lectures entitled ‘‘Some Aspects of Law and Diplo- 
macy,’’ while the least systematic of the series, will be for many the most 
suggestive. He is concerned not with doctrine or jural syntax, but with 
the conditions under which authoritative decisions may be made in settling 
disputes and meeting common problems. Although he would like to see 
greater use made of third-party judgments in international disputes, he 
does not believe that adjudication is necessarily the most desirable means 
of resolving the major conflicts that exist in the deeply-divided world of 
today. At the same time he does not assume that, because international 
adjudication can play only a marginal rôle at present, law and legal 
processes must be discarded, and he seeks to show that legal standards 
and principles have a significant rôle in diplomacy and international insti- 
tutions. Yor illustration, he turns mainly to the problems of international 
rivers and to the issue of recognition. He points out the degree to which 
international administrative machinery involves reliance on common prin- 
ciples and standards; and he might have added that it is not merely that 
such standards constitute a form of international law, but that the co- 
operative activity based on agreed standards becomes in itself a new 
source of rules and authoritative decisions. It is hoped that Professor 
Dillard will find an opportunity to develop some of the ideas he has 
presented in these lectures with regard to other concrete problems. 

Professor Gabriele Salvioli of Florence, under the title ‘‘Problems of 
Procedure in International Case Law,’’ has dealt with several important 
procedural and jurisdictional matters that have arisen in recent years. 
His first chapter is concerned with the admissibility of applications; he 
covers such questions as the ‘‘interest’’ of the applicant, the existence of 
a dispute, the requirements of prior diplomatic negotiation and exhaustion 
of local remedies. Jn the second chapter he considers problems relating 
to the acceptance of compulsory jurisdiction of the International Court, 
dealing with the forms of acceptance, the question of lapse of declarations 
and other matters. His third chapter takes up a number of issues faced 
by tribunals in deciding on their own competence and in this connection 
he makes several suggestive comments. Professor Salvioli’s analysis draws 
principally upon the decisions of the Permanent Court of International 
Justice and the present International Court, but he includes as well some 
eases decided by the tribunals of the European Coal and mice! Community 
and by arbitral and conciliation bodies. 

Professor H. Mosler, Director of the Max Planck Institute at Heidelberg, 
has contributed an informative series of lectures on the much-discussed 
subject of the application of international law by municipal courts, in 
which particular attention is given to the case law of states which, since 
World War II, have adopted new constitutional provisions concerning the 
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fulfilment of international obligations. While these new constitutional 
provisions have furthered the application of international law by national 
courts, they still fall short, in Professor Mosler’s view, of an ideal solution, 
particularly because they permit fundamental constitutional rules to pre- 
vail over international obligations. The only exception, be notes, is the 
Netherlands Constitution, which provides for the complete supremacy of ° 
treaties, but does not extend this principle to customary law. Professor 
Mosler would like to see the Netherlands position adopted by other coun- 
tries and extended as well to general rules of customary law. On the inter- 
national plane, he proposes that arbitration agreements and compromissory 
clauses should provide that the organs of the contracting parties, including 
their courts, be bound by interpretations given by the international tri- 
bunal or arbitration body. While these proposals are not likely to find 
early acceptance among states, they appear to be a reasonable means of 
furthering compliance with international obligations, and merit sympa- 
thetic consideration. 

Under the title ‘‘The General Principles of International Law con- 
sidered from the Standpoint of the Rule of Law,” Sir Gerald Fitzmaurice, 
the Legal Adviser of the British Foreign Office, has contributed a concise 
and comprehensive survey of the main areas of international law. Con- 
cerned as he is with asserting the supremacy of international law, Sir 
Gerald states that it was his endeavor in these lectures to demonstrate 


that in the relations between States, international law applies all the 
time; that it applies everywhere; that it binds States automatically 
and irrespective of consent; that it binds them all in a uniform way 
and in the same degree ; that there is only one international law and 
that international law is basically one. 


But these are not conclusions that can be demonstrated in the manner in 
which Sir Gerald attempts, that is, by exposition of doctrine and con- 
ceptual analysis, and probably few will be persuaded by his dialectical 
skill that his conclusions are true in a factual sense. Nevertheless, Sir 
Gerald has succeeded in presenting, in an admirably succinct form, the 
major principles of classic international law and has shown that, in terms 
of doctrine, these principles constitute by and large a reasonably coherent 
and unified system which, if applied universally, would fulfil the require- 
ments of a ‘‘rule of law’’ in the international field. 

‘The Development and Function of Multilateral Treaties’’ is the gen- 
eral subject of the lectures by Professor Manfred Lachs, Director of the 
Legal Department of the Polish Ministry of Foreign Affairs. The eleven 
chapter headings indicate the comprehensive and systematic character of 
the study: the birth of multilateral treaties, their form and name, the 
contents of such treaties, the parties, the mutual relations between parties, 
accession and extension of treaties, open and closed treaties, reservations, 
the effect on third states, problems of revision and extinction, and finally, 
the réle of multilateral treaties in the formation of international law. 
While most problems are necessarily treated briefly, the author’s analyses 
and empirical research are of considerable value, even if some of his 
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conclusions are not entirely persuasive. Only rarely are overt political 
or ideological arguments introduced, though it should perhaps be noted 
that, on controversial issues the positions taken are fully in keeping with 
those advanced by the author’s government. 

‘*International Administrative Tribunals and Their Case Law” is the 
' subject dealt with by Mme. Susanne Bastid, Professor of Law at Paris and 
President of the United Nations Administrative Tribunal. As might be 
expected, the lectures are notable for the author’s wealth of knowledge 
and her characteristically incisive and lucid analysis. Following an his- 
torical survey of the several administrative tribunals, the lectures deal 
with the organization of the tribunals, the procedure followed, their juris- 
diction, the law applied by them, their power of decision, and the means 
of appeal against their judgments. Most of the material is taken from 
the United Nations Tribunal, but wherever appropriate, reference is made 
to the Tribunal of the International Labor Organization and on occasion 
to that established by the O.E.E.C. (Organization for European Economie 
Cooperation). 

Dr. Miguel A. Marin of Spain, who has been a professor in Mexico and 
official of the United Nations Secretariat, discusses ‘‘The Evolution and 
Present Status of the Laws of War.’’ His lectures are organized on an 
historical basis, beginning with ancient societies and covering oriental, 
Islamic and medieval civilization. Separate chapters are devoted to the 
nineteenth century, to the first World War, to the laws of war between 
the two World Wars, and finally to the laws of war during and since 
World War II. The wide scope of the study naturally imposes stringent 
limitations on the treatment of any particular development, and a large 
portion of the material has the character of an outline or précis. Like 
others who have studied the laws of war, Dr. Marin concludes that sub- 
stantial modification and development are required, especially in dealing 
with the problems based on the experience of recent warfare and resulting 
from changes in military technology. He suggests that an international 
institution, such as the International Red Cross, should examine govern- 
ment positions and eventually prepare a comprehensive draft agreement 
for consideration by a diplomatic conference. 

The final series of lectures deals with the well-worn question, ‘‘The 
Definition of Aggression.’’ Their author, Dr. Jaroslav Zourek, Professor 
of International Law at Prague University and member of the International 
Law Commission, has been a representative of Czechoslovakia at meetings 
of the United Nations and other bodies which have considered the prob- 
lems inherent in the subject. The material here presented will be familiar 
to those who have followed the official debates and documentation, but 
Dr. Zourek’s lectures will be useful particularly as a summary of the 
views and arguments put forth by the Soviet Union and countries associ- 
ated with it. However, one would have to look elsewhere to find an 
adequate statement of the reasons which have led the United States and 
others to oppose the efforts to reach a definition of aggression. 

OSCAR SCHACHTER 
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Public International Law (In Greek). Vol. I, Section I. 2nd rev. ed. By 
George K. Tenekides. Athens: Argyris Papazissis, 1959. pp. 442. 
Index. 


The author, a university professor of law, is also Professor of Inter- 
national Law at the Pantios Highest School of Political Sciences. While 
this work is intended primarily for students, it is written for all persons 
interested in international law. To accomplish this, emphasis is placed 
on existing rules rather than on theory. This, however, does not mean 
that the latter is not given its proper place. As a matter of fact, the 
author has not only examined foreign policy in relation to law but has 
gone into the fields of politico-juridical philosophy. Law, as one of the 
social sciences, is examined on the basis of underlying social factors that 
require practical solution. 

Starting with general principles, especially those relating to the juri- 
dical basis of international law, Professor Tenekides then gives a full 
historical account of its development from antiquity to the present day. 
There follows a discussion of the relation of international law to domestic 
law, conflict of laws and sociology. 

The second part of the book is entitled ‘‘Sources of International Law’’ 
and is subdivided into four parts: the law of treaties; international custom ; 
general principles; secondary factors governing international relations. 

In this second revised edition the author has reclassified a part of the 
contents of its predecessor and has made considerable modifications in 
some chapters to conform to modern conditions and a change in his 
thinking during the intervening period. 

This reviewer does not perceive why the bibliography has been made 
a subject of a chapter, the eighth one. An important subject as the law 
of treaties, to which the author devotes about a third of his book, is sub- 
ordinated to a heading ‘‘Sources of International Law.’’ It seems to 
the reviewer that a brief general discussion of sources would prevent a 
classification which does not appear to do justice to such an important 
branch of international law as the law of treaties. The observations in this 
paragraph are of a minor character. The Greek student and others in- 
terested in a systematic study of international law will find this scholarly 
work indispensable reading. 

JOHN Maxros 


Public International Law (In Greek). By Peter G. Vallindas. Thessa- 
lonika and Athens: P. Sakkoulas Bros., 1959. Bibliography. pp. 352. 


This volume is one of the newest additions to the Greek literature on 
international law. The late author, a professor of law at the University 
of Thessalonika, and a practicing lawyer in Athens, was known for his 
wide activities in international law. Besides being Director of the Greek 
Institute of International and Foreign Law, he had been publisher and 
director of the Journal of Greek and Foreign Law, and had represented 
Greece in the Legal Committee of the U.N. General Assembly as well as in 
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other committees. Starting with a discussion of the meaning of inter- 
national law and its relation to other branches of law and international 
relations, the author follows this introduction with an account of the 
sources of international law and its effect on domestic law. Human 
rights and the Universal Declaration of Human Rights conclude the first 
‘part of the book. In the next part international organizations are dis- 
cussed with a penetrating and extensive analysis of the functions of the 
United Nations, its organs and regional organizations. 

The last part of the volume deals with the law of war. The author 
notes that there is at present a tendency to avoid in textbooks a dichotomy 
between the law of peace and that of war. Starting from the premise 
that prevailing conditions do not preclude the possibility of war, Professor 
Vallindas states that only by the application of the rule of law can the 
inhumanity of war be diminished. In this connection he calls attention 
to the Geneva Conventions of 1949. An introduction to this branch of 
law is followed by a discussion of the rules of land, maritime and aerial 
warfare as well as of measures of economic warfare. The concluding 
chapter deals with the law of neutrality. 

Tt will be seen that the book does not pretend to deal with all the usual 
subjects found in a standard textbook on international law. The author’s 
excellent treatment is marked by the impress of a constructive mind and 
a clarity of exposition. Professor Vallindas has rendered a very valuable 
service to the Greek student of international law. 

JOHN MAKTOS 


La Neutralidad en el Presente. By José Pérez Montero. (Separate print 
from La Guerra Moderna, Vol. V.) Saragossa: University of Saragossa, 
1958. pp. 225-3806. 


This is a discussion of the present-day law of neutrality, in which the 
author starts from the thesis, much defended after the first and second 
World Wars, that neutrality is dead, is incompatible with the League of 
Nations Covenant and now with the U.N. Charter, which he refutes from 
three points of view. 

The first investigation is as to the incompatibility of neutrality with 
the law of the U.N. Charter. The author shows that neutrality is possible, 
in certain circumstances, even with the Charter as written at San Fran- 
cisco, and much more so with the United Nations as it has now developed 
in practice. He stresses the importance of neutrality even in the armed 
conflict in Korea; he underlines the great importance of neutrality through- 
out the new Geneva Conventions of 1949; he directs attention to the fact 
of the admission of permanently neutral Austria to the United Nations. 
He could have added the stand toward neutrality taken by the U.S. In- 
structions: Law of Naval Warfare, 1955. ° 

The second investigation, in the field of natural law, deals with the 
compatibility of neutrality with the doctrine of bellum justum. He shows 
that here also, in practice, there is plenty of room for neutrality. He 
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finally deals with the third, and factual, objection, namely, the incompati- 
bility of neutrality with modern total and global war. Here he observes 
that such world war is not the only possible war; as the many examples 
since 1945 suggest, there can be limited, small, ineataed wars, in which 
neutrality has its rôle. l 

The author fully grants that, compared with the 19th century, neutrality 
has, since 1920, entered a new phase of its development. The possibilities 
of full, classic neutrality still exist, but have been somewhat reduced. Less 
than full types of neutrality have been evolved. He also acknowledges 
that the traditional law of neutrality, particularly maritime neutrality, 
in consequence of modern war, especially economie war, is no longer 
adequate. He insists on the possible necessity and benefits of neutrality, 
by no means only for the neutral state, but also for the belligerents and 
the whole international community. As neutrality is both possible and 
necessary—and these facts are reflected in extensive literature on neu- 
trality in many languages—and as it is no longer adequately regulated, the 
revision of the law of neutrality is indicated. 

The author studies the positive law of the United Nations correctly, 
free from prejudice or wishful thinking. The literature, quoted at every 
problem in the principal languages, is very rich. It is an excellent study. 

JosEF L. Kunz 


Berichte der Deutschen Gesellschaft fir Völkerrecht. Vol. 1: Zum Prob- 
lem der Kouveränität. By Herbert Krüger and Georg Erler. pp. vii, 
104. DM. 7.50; Vol. 2: Verhandlungen der Tagung der Gesellschaft 
in Heidelberg am 4. und 5. April 1957. pp. viii, 196. DM. 138.50; Vol. 3: 
Verhandlungen der Tagung der Gesellschaft in Frankfurt am Main am 
9, und 10. April 1959. pp. viii, 150. DM.11. Karlsruhe: Verlag C. F. 
Miiller, 1957, 1958, 1959. 


These are the first reports of the new German Society of International 
Law which, contrary to what its name in German implies, is also devoted 
to the study of private international law (law of conflicts). 

Volume I contains, inter alia, a brief report on the activities of the 
predecessor of the Society with the same name which suspended its work 
in 1933 with the advent of the Third Reich,’ a list of the members of the 
Society, a memorandum by Professor Ulrich Scheuner on the study of 
international law at West German universities, and the proceedings of the 
1955 meetings of the Society. The latter include papers on ‘‘Sovereignty 
and the Community of States’’ and on ‘‘Sovereignty and International 
Economie Interdependence.’’ In the first, Professor Herbert Krüger 
breaks a lance for the principle of sovereignty. He concludes, however, 
that this principle is no more adequate, under present conditions, than an 
institutionalization of international relations, and suggests the possibility 
of ‘‘third’’ solutions. In the second, Professor Georg Erler rightly 
stresses the functional aspect of the freedom of decision inherent in sov- 


1 For a review of the 1932 Proceedings of the predecessor, see 27 A.J.I.L. 600 (1933). 
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ereignty and shows that the various post-World War II agreements and 
organizations for economic co-operation did not result (in 1955) in ‘‘true 
losses of sovereignty.” Whether this conclusion will remain correct in 
the light of more recent developments ane Market, Euratom, etc.) 
is another question. 

' These new developments are dealt with in two papers read at the 1957 
meetings of the Society, which form the subject of Volume 2. Professor 
Fritz Münch, in discussing the relationship between ‘‘supranational com- 
munity’’ law and domestic law, rightly points out that the European Coal 
and Steel Community and the European Economic Community do not 
belong to the domain of federal law but to that of international law. 
Hence, the relationship between the ‘‘supranational’’ law of these com- 
munities and the domestic laws of their members is that between inter- 
national and national law. This being the case, it may be asked what pur- 
pose the new term ‘‘supranational’’ serves, especially since there is no 
presumption in favor of the exclusive jurisdiction of the communities 
in the fields of their respective activities. Professor Miinch answers this 
question by submitting that, unlike in ordinary international law, the 
competences of supranational communities and the obligations of the 
member states are to be interpreted broadly. This may, perhaps, be the 
ease of the two communities in question, but the reason given for this 
thesis applies equally to other international organizations. The second 
paper, by Dr. Ernst Steindorff, deals with the aims, purposes and prin- 
ciples of the European Coal and Steel Community. In the opinion of the 
rapporteur, the common market principles of the Community, its aims 
in the strict sense, and the principles concerning the means for achieving 
the aims are of different rank and follow each other in said hierarchical 
order. The third of the four papers submitted at the meeting, which 
concerns international law, is a useful discussion by Professor Ulrich 
Scheuner of the question of collective security and of its present status. 
Finally, Volume 2 contains an impressive systematic list (500 items) by 
Professor Eberhard Menzel, of the doctoral dissertations in the field of 
international law presented at West German universities from 1945 to 
1957. 

Volume 8 of the Berichte again contains, inter alia, two papers on inter- 
national economic organization: one by Professor Hans Möller on world 
economic order and international economic organization, and one by Pro- 
fessor Hartwig Biilek on the European economic communities system. Of 
equal interest to international lawyers is the paper by Professor Adolf 
Schtile on the methods of the science of international law. He rightly 
notes the scarcity of, and the need for more, methodological studies in 
this field (although there are some not referred to by the learned author), 
and distinguishes between six main methods: analogy with private law, 
historical, sociological, normative, deductive, and inductive. 

As a counterpart to the above-mentioned report on the study of inter- 
national law at West German universities, Volume 3 contains one by Pro- 
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fessor Konrad Zweigert regarding private international law (law of con- 
flicts). 

With the above and other activities (which include a welcome new 
edition of Strupp’s Wörterbuch des Volkerrechts) the German science of 
international law is regaining the position it held before the Third Reich. | 

Sato ENGEL 


American-Brazilian Private International Law. By Paul Griffith Gar- 
land. (Bilateral Studies in Private International Law, No. 9.) New 
York: Oceana Publications, 1959. pp. 125. Index. $5.00. 


The latest addition to the Bilateral Studies of the Parker School of 
Foreign and Comparative Law has special merit. It makes a unique 
contribution to Brazilian legal literature. The author, a member of the 
Brazilian and New York Bars, notes that there is little materjal on the 
subject in English and that even the Brazilian studies apparently do not 
make extensive use of case law. The author’s close attention to the law 
as it has been applied in the courts of Brazil will surely make it more 
difficult to satisfy a United States court on a point of Brazilian conflict 
law by reference only to a statute. 

The selection of material reflects the author’s interest in giving guidance 
to one who may have business contacts with Brazil. In addition to an 
introduction, chapters are devoted to family law and matters of status, 
torts, contracts and choice-of-law clauses, commercial law, and procedural 
and jurisdictional problems. Annexes include a particularly interesting 
discussion of renvoi and characterization in Brazilian conflicts law, and 
the author’s translations of the introduction to the Brazilian Civil Code in 
its present and pre-1942 versions. 

The need for international legislation in the conflicts field is clearly 
demonstrated. While there has been general agreement on the need, there 
has not been agreement as to how it may best be achieved. The United 
States’ solution, bilateral treaties of friendship and commerce, has had only 
limited suecess. With Brazil, for example, there is no such treaty, the 
commercial aspects of the treaty of 1828 having been terminated by 
Brazil in 1841. Lawyers have looked hopefully at the example supplied 
by Latin America’s Bustamante Code of 1928 but, as Mr. Garland points 
out, this, too, has had limited success in Brazil. If bilateral studies such 
as this help to supply the technical data for more intelligent treaty 
drafting, they will have made a contribution that far exceeds their 
narrow scope. 

Gorpon B. BALDWIN 


Annual Review of Umted Nations Affairs 1957-58. Edited by Waldo 
Chamberlin, Thomas Hovet, Jr., and Richard N. Swift. New York: 
Oceana Publications, 1959. pp. vi, 248. Index. $6.00. 


This volume should be a helpful adjunct to the student of United Nations 
diplomacy. Essentially it consists of excerpts or summaries of public 
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statements made in 1957 and 1958 by government representatives, as well 
as by international officials such as Secretary General Hammarskjold, about 
economic and social issues in the United Nations. As the editors point 
out in their introduction, the focus here is on how the participants ap- 
praise the economic and social work of the United Nations, rather than 
‘on factual background or on scholarly evaluation. The editors have 
searched the Official Records of the General Assembly and the three rele- 
vant councils, as well as texts of other public speeches and statements, In 
order to assemble this compendium. The enterprise is in two parts; the 
Review for the year 1959 will cover the other areas of work—political, 
dependent areas, organizational, legal, administrative, and so on. 

The editors have drawn their conclusion from the material that member 
governments do not give enough attention to the range of issues covered 
in this volume. Four countries—Brazil, Canada, Mexico, and The Nether- 
lands—are singled out as laudable exceptions. But both sides of the East- 
West battle come off badly in terms of their motivation and performance 
in this field. The editors are, however, lavish in their praise of the Secre- 
tary General, not only for his dealings with governments, but also for the 
perhaps even more delicate task of conducting relations with the executives 
of the ‘‘parochial’’ specialized agencies. 

The great economie and social themes of the age echo through these 
pages—industrialization, Africa, land reform, and the like. There are 
glimpses of a sense of high humanitarianism along with more narrowly 
conceived political motives. We can discount those parts of a public man’s 
statements which need to be dismissed as pure—or impure—verbiage. But 
one is impressed in these pages, as during the actual dialogue in and out 
of the United Nations, with the tremendous pressures on governments 
today to look alive on non-political and non-security issues in the United 
Nations to an extent unforeseeable in 1945. 

The book would, it is believed, profit from a brief paragraph of com- 
mentary which at least summarizes the basic issues within each section, be- 
fore parading the quotations and summaries of statements. Some of the 
excerpts themselves seem less than edifying—one on the Brazilian view of 
the water problem, for example, reads in full: ‘‘His delegation was im- 
pressed by the volume and quality of the work done by the United 
Nations.’’ 

But this little volume succeeds in its chief purpose, which is to char- 
acterize official views about national policies as expressed in United Na- 
tions bodies, as a research and reference aid. It contains at the end a 
cumulative index to this and the seven earlier issues of the Annual Review. 

LINCOLN P. BLOOMFIELD 


Works of the Second Session of the Asian-African Legal Consultative Com- 
mittee. Cairo: Egyptian Society of International Law, 1959. pp. 732. 


Because international law grew out of Stoic-Christian philosophy, 
Roman jurisprudence, and the unique developments of the European state 
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system from the 16th to the 20th century, we particularly need studies 
and statements by the Asians and Africans about their concepts of the 
law of nations. This report of the second session of the Asian-African 
Legal Consultative Committee, held in Cairo in October, 1958, is most 
helpful. 

The governments of Burma, Ceylon, India, Indonesia, Iraq, J apan, 
and Syria (later the United Arab Republic) had organized in 1956 a 
committee to serve as an advisory body of legal experts to examine prob- 
lems under consideration by the International Law Commission and other- 
wise exchange information or views on legal matters of common concern. 
The first session met in New Delhi in 1957, established a permanent secre- 
tariat there, and decided to open consultative relationships with appropri- 
ate organs of the United Nations and the Specialized Agencies, the Pan 
American Union, and the Arab League, as well as with various non- 
governmental institutions that study international law. 

The first agenda of the committee had comprised ten items, namely: 
diplomatic immunities, extradition, regime of the high seas, territorial 
waters, status of aliens, immunities of states in respect to commercial trans- 
actions, and questions about dual citizenship, ionospheric sovereignty, di- 
vorce laws, and free legal aid. Some of these items were then continued 
for discussion in the second session of the committee and this report is 
loaded with memoranda, draft conventions, treaties in force, and opinions 
from the several Asian-African states on important matters of both inter- 
national law and conflict of laws. 

In addition to the inclusion of several statutes on nationality, marriage, 
and divorce, the final reports of the subcommittee offer valuable guides 
to the opinions of these non-Western states on such items as diplomatic 
immunities, extradition, and immunity of states in respect to commercial 
transactions. Only Indonesia, for example, adhered to the classical doc- 
trine of complete sovereign immunity from local jurisdiction. 

Students of international law will look forward eagerly to further re- 
ports of the Asian-African Legal Consultative Committee. Even the four 
hundred twenty-one typographical errors in this volume do not obscure 
the meaning of the new forces and new philosophies now at work in the 
construction of a legal world order. 

GERARD J. MANGONE 


Die Algerische Frage. By Thomas Oppermann. Stuttgart: W. Kohlham- 
mer, 1959. pp. xvi, 225. Appendices. Index. 


This ‘‘legal-political’’’ study of the Algerian problem undertaken by 
Mr. Oppermann at the instigation of Professor Kriiger, the director of the 
Foreign Policy Institute of Hamburg, is an admirable piece of work for a 
variety of reasons. First of all, it is thorough. The author deals first 
with the background of the conflict; he describes French policies from 
1830 to 1954, the social and economic structure of Algeria, the develop- 
ment of parties after World War I and the genesis and fate of the Statute 
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of 1947. A second part is devoted to the crisis which began in 1954, and 
covers in great detail the activities and organization of the Front de la 
Libération Nationale (FLN) as well as the military, political and legal 
reactions of the French both before and after de Gaulle’s return to power. 
A third part examines the international legal aspects of the war; Mr. Op- 
permann discusses the legal status of the FLN, the positions (official and 
unofficial) taken by the Arab states and by other nations, and the yearly 
debates at the United Nations. The appendices reproduce the texts of the 
1947 Statute and of the ‘‘loi-cadre’’ of 1958, and list the main laws and 
decrees dealing with Algeria which France has adopted since 1830. Mr. 
Oppermann’s bibliography is as exhaustive as his research. 

Secondly, his study is remarkably objective. He has let the documents 
speak for themselves. Although he is not primarily concerned with legal 
analysis, his method consists of focusing attention on the laws and state- 
ments issued by both sides, rather than discussing intentions or tactical 
maneuvers. The result is both solid and eloquent. No other study pro- 
vides so comprehensive a survey of the main documents. 

Finally, Mr. Oppermann has succeeded in being objective without being: 
bland, and in being sharp without becoming unfair. When the record 
calls for comments, he makes them: for mstance, when he discusses social 
inequality in Algeria, or the rigging of elections after 1947. He points. 
out the strength of France’s position in international law (and the viola- 
tion of this law by Algeria’s neighbors), but at the same time he questions. 
the political wisdom of French moves at various points. He sees, rightly, 
that the only judicious and satisfactory solution would be a ‘‘symbiosis’’ 
in which neither one of the two elements of the Algerian population would 
dominate the other, and that partition would be, in human terms, a cruel 
and difficult measure; but he also realizes that it is the least unlikely 
outcome, if no negotiated compromise becomes possible. On this last point, 
Mr. Oppermann cannot be accused of undue optimism: having looked 
closely at the position taken by both sides, he finds them too far apart. 
for comfort. 

It is too bad that this book does not cover events after 1958; it is to be 
hoped that some day—after the end of the war—Mr. Oppermann will be 
willing to continue and complete so useful and interesting a work. 

STANLEY HOFFMANN 


Duitsland 1945-1955: Object en Subject van Internationale Politiek. By 
Herman Willem Sandberg. Amsterdam: 1959. pp. viii, 236. Index. 


This doctoral thesis at the University of Amsterdam summarizes clearly 
the development of international policy with respect to Germany, first for 
the period 1945-1949 (September 7, 1949, is regarded as the birthday of 
the West German Federal Republic), then for the period 1949-1955 (May 
5, 1955, is when the treaty recognizing the Republic’s national sovereignty 
and ending the occupation regime went into effect). This historical dis- 
cussion covers three-fourths of the book. The final quarter analyzes the 
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legal problems, namely: (1) Did the German Reich disappear by debellatio 
as a result of the 1945 surrender? (2) I£ not, did it end in 1949 by 
dismembraiio when the Republie and the Soviet government in East Ger- 
many were formed out of the territory of the pre-war Reich? (3) If not, 
what are the respective legal relations of these separate governments to the 
pre-war German state? | 

On the first point, the affirmative view is taken by Kelsen, the 
Niirnberg Tribunal, and the French Government. German and District 
of Columbia courts, as well as the West German Government, regard the 
German state as continuing in existence. The United States has taken no 
position, and the Soviet Union both positions. On the second point there 
is greater uncertainty, but the Federal Republic stoutly affirms that it is 
the only legitimate representative of the whole German state. On the 
third point there are two rival theories, the Identitdtstheor1e (identity 
theory) and the Tedordnungstheorte (separate structure theory). The 
Western Powers in 1950 recognized the claim of the Federal Republic ‘‘as 
the only German Government freely and legitimately constituted and 
therefore entitled to speak for Germany as the representative of the 
German people in international affairs’’ (p. 203). 

The author is skeptical with respect to reliance upon the democratic 
character of the regime as a basis of recognizing its legitimacy and con- 
tinuing national identity; for that test would prove too much: the Hitler 
Reich itself could not meet the standard, and also all Soviet satellites would 
have to be disqualified as legitimate states recognized as members of the 
family of nations (pp. 205-206). Soviet and Dutch opinions are reviewed 
in conelusion. Doctrinal writers, court decisions, and diplomatic practice 
are separately considered under each heading treated. The study is well 
organized and effectively presented. It should be useful to investigators 
of the topics with which it deals. 

EDWARD DuMBAULD 


Vatican Diplomacy. A Study of Church and State on the International 
Plane. By Robert A. Graham, S.J. Princeton: Princeton University 
Press, 1959. pp. xii, 440. Index. $7.50. 


The author of this volume has already proved his scholarship in the 
field by the publication of The Rule of the Double Diplomatic Corps in 
Rome, in which he analyzes in detail the “Roman question’’ as it has 
presented itself since the disappearance of the temporal power of the 
Pope in September, 1870. Here he follows up the subject by a study, 
based upon original archives, of the theoretical and practical aspects of 
Vatican diplomacy, introduced by a description of the historical back- 
ground dating from the Middle Ages and accompanied by specific illus- 
trations of the problem as they have presented themselves during the 
succeeding centuries. 

In an introductory chapter the author discusses at length the meaning 
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of ‘‘diplomacy’’ as applied to the Vatican, describing it not as a policy but 
as a ‘‘system of reciprocal permanent representation developed through 
the centuries to expedite through official channels any issue requiring ne- 
gotiation or consultation with the several states.’’ While the fact of the 
temporal power of the Pope has been stressed in justification of Vatican 
diplomacy by Catholic as well as Protestant writers, Vatican diplomacy, 
says the author, ‘‘rests essentially ... upon the spiritual sovereignty 
of the Holy See and not upon dominion over a few acres in the heart of 
Rome.’’ 

Attention is called to the fact that ‘‘there is no inherent confessional 
note in the fact of having diplomatic relations with the Holy See.’’ In 
the group of some thirty-six ambassadors and other envoys presenting cre- 
dentials to the present Pope, John XXIII, were not only representatives 
of Catholic states, taken in the broadest sense, including states in which 
there is complete separation of Church and State, but representatives of 
non-Catholic states as well, such as Great’ Britain, The Netherlands, India 
and ‘Japan, intent upon protecting the interests of Catholic minorities. 
Few, however, of the governments maintaining relations with the Vatican 
have concordats with it. | 

With this background the author enters upon a historical survey of the 
origins of modern diplomatic missions to the Vatican, the organs of Papal 
diplomacy, ‘‘the Pope as sovereign,” and a closing series of chapters 
described as ‘‘Tests and Challenges.’’ Here we find a detailed description 
of the part played by the Papacy in the political life of the times, the 
principle of the ‘‘two swords,’’ the threat of excommunication as a means 
of controlling the conduct of princes, the later conflicts between Church 
and State and the abuses of authority on both sides, down to the mutual 
recognition of the co-existence of the two authorities equally autonomous 
and each supreme in its own sphere. Numerous incidents cited by the 
author suggest the dramatic character of the controversies, some rather 
futile over matters of precedence, others fundamental over liberty of wor- 
ship. Of particular interest is the description of the period of transition 
between the extinction of the Papal States in 1870 and the re-establish- 
ment of the temporal power by the Lateran Treaty in 1929. The chapter 
on the Holy See and the Soviet Union is illuminating in respect to the 
co-existence of institutions with such diverse conceptions of the moral 
law. 

Legal theory, as the author observes, has moved forward of recent years. 
Human rights are no longer a purely domestic problem. Freedom of 
religion implies the right to organize one’s religious life across national 
lines and to respect a higher authority in matters of belief outside the 
control of the state. This will involve at times the necessity of adjusting 
the respective claims of freedom of religion and loyalty to the state. 
Vatican diplomacy, where it is in operation, is directed to this end. 

The volume is a mine of information, clarifying for the student the 
action of the Vatican and showing the results attained in the attempt of the 
Vatican to meet the situations presented to it under the changing condi- 
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tions of the times. The elaborate bibliography at the close will be of great 
help for further study of the problem.* 
HILDEBRANDO ACCIOLY 


BRIEFER NOTICES 


Man, the State, and War. By Kenneth N. Waltz. (New York: Co- 
lumbia University Press, 1959. pp. vill, 268. Index. $5.50.) Every 
serious student of the problem of war and peace should read this little 
book, among various others. It is a study of the problem from the 
point of view of political theory and—slightly——sociology. The author 
analyzes the thoughts of certain classical and modern political phi- 
losophers on the subject and adds a good measure of his own. If the 
treatment appears overwhelmingly theoretical, it can only be said that 
this is intentional. 

A slight criticism may be made of the construction of the work on the 
basis of what the author calls three ‘‘images of international relations’? 
(p. 12), by which he means basie factors or elements of the problem. 
Perhaps it is only the term ‘‘images’’ which seems a bit forced. The 
three items are—very soundly indeed—man, the state, and the state 
system. 

To the present reviewer the slight attention given to the ethical aspect 
of the problem (only at pp. 37 and 207) seems rather puzzling for a philo- 
sophical treatment. The relative neglect of arbitration, disarmament, 
international law, and similar subjects, except for brief mention, is simi- 
larly surprising, although this is not a study of international organization. 
The author adumbrates these matters, however, in his thoroughly sound 
conclusion (in conformity with Rousseau—p. 185) ‘‘that world govern- 
ment is the remedy for world war” (p. 288). He adds a second conclu- 
sion, namely, that this remedy is ‘‘unattainable.’’ The author does not 
feel, apparently, that attack upon the nature of the state holds much 
promise, and he is quite pessimistic about changing human nature. It 
might be pointed out that, in spite of human ignorance and selfishness, 
it has been found possible here and there to achieve a considerable degree 
of peace and order in the individual state, where these factors are just 
as much of an obstacle as on the international level, by means which in 
faet directly support the author’s main conclusion but call in question 
his second. 

There is an extensive bibliography from which Thorstein Veblen’s The 
Nature of Peace and the Terms of its Perpetuation is unaccountably 
missing. 

Pitman B. POTTER 


Le Droit International de la Mer. Vol. IIL. (tudes d'Histoire 
Économique, Politique et Sociale, XXXII.) By Olivier de Ferron. 
(Geneva: Librairie E. Droz; Paris: Librairie Minard, 1960. pp. 264. Sw. 
Fr. 20.) This is the second volume of the general work on the inter- 
national law of the sea by Dr. de Ferron, the first volume of which was 
reviewed in this JOURNAL, Vol. 53, p. 980. This second volume in Part 
I deals with the problem of fisheries. Part II deals with the continental 
shelf. Both parts are carried up through the Geneva Conference of 1958. 

Pom C. JESSUP 

* Translated from the Portuguese. Ambassador Accioly was Ambassador of Brazil 

to the Vatican 1939-1944, 
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Law among States in Federacy. A Survey of Decisions of the Swiss 
Federal Tribunal in Intercantonal Controversies. By William Gorham 
Rice. (Appleton, Wis.: C. C. Nelson Publishing Co., 1959. pp. iv, 248. 
Index. $5.00.) Absurd though it is, the contention that nothing can be 
learned from experiences of national federations of value in solving prob- 
lems of international federation still persists. Dr. James Brown Scott’s 
monumental work, The Untied States of America, A Study in International 
Organization, has been forgotten. The present volume, as Bishop, Jenks 
and Sohn have already testified, constitutes a valuable contribution to the 
solution of such problems, in spite of egocentric crusades in spelling and 
pagination, here harmful to that cause, whether sound or unsound in 
themselves. Chapters IV to VI are particularly pertinent, even if they 
do get over into the field of ‘‘private international law.’’ Inevitably Pro- 
fessor Rice encounters inescapable ‘‘musts’’ in any orderly and effective 
rule of law: obligatory submission to jurisdiction, preceded by adequate 
(‘fof some more fluent sort than the multilateral treaty’’) legislation, not 
to mention enforcement. Any respectable federal union has these proper- 
ties; the United Nations does not. 

Pirman B. POTTER 


Cases on Private International Law. 3rd ed. By J. H. C. Morris. 
(New York and London: Oxford University Press, 1960. pp. xxxiv, 513. 
Table of Cases. $8.00; 50 s.) The third edition of this now standard 
British casebook is nearly 100 pages longer than its predecessor, contains 
thirty-four new cases and includes three new notes. The newest edition 
has become a teaching tool that may be used without extensive supple- 
mentary reference to the standard texts of Dicey and Cheshire. 

The reader may be distressed by the all-too-often mechanical recitation 
of rules in the collected decisions, and by the presence of over-simplified 
Summaries which precede each case. However, Dr. Morris’ critical notes 
supply the reader with some knowledge of the choices and alternative so- 
lutions available to decision-makers. Although a strong emphasis on 
policy is lacking, the notes are of value to the American student for their 
succinct survey of several confusing areas of law, the winding up of 
foreign companies, for example. The notes, moreover, allow ample room 
for speculation. Problems are suggested which allow the very best use 
of the case method. 

The increasing reference by British courts to American decisions en- 
courages one in the belief that conflicts law may eventually become, at 
least in a limited sense, private international law. 

‘Gorpon B. BALDWIN 


American Jurisprudence on the Warsaw Convention. By Giuseppe 
Guerreri. (Montreal: Institute of Air and Space Law, McGill University, 
1960. Publication No.6. pp. 72.) This slender pamphlet reads more like 
a student exercise than as a finished monograph. It is in the nature of 
an annotated digest of cases. Not all American decisions on the Warsaw 
Convention are covered. The important question whether the convention 
creates a new cause of action is left out. Despite the title, several British 
decisions are included and there are comparative references to Continental 
eases and legislation. The work, despite its shortcomings, has some ref- 
erence value. 

O. J. Lissrrzyn 
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L’Ukroine Soviétique dans les Relations Internationales 1918-1923. By 
Vasyl Markus. (Paris: Les Editions Internationales, 1959. pp. 326. 
Index.) The item under review is a study of the historical and legal 
status of the Soviet Ukraine in international diplomacy in the period 
from 1918 to 1928. The author deseribes and analyzes in turn the 
Ukrainian national movement at the time of the Russian Revolution and 
the formation of an independent Ukrainian state; the Ukrainian question 
in the international diplomacy of the closing phases of World War I; 
the creation of a Soviet Socialist Republic of the Ukraine, its political and 
legal ties with the R.S.F.S.R. in 1917-1923 and its position vis-d-vis the 
outside world. 

Part Two is a survey of the external] relations between the Soviet Ukraine 
and its various neighbors: Ukraine’s rôle in the Russo-Polish conflicts of 
1918-1921; Ukrainian-Rumanian differences over Bessarabia, 1918-1923; 
Soviet Ukraine and the Entente. A concluding section examines the most 
important international agreements entered into by the Ukrainian regime 
during these five years and the legal status of the Ukraine as a subject of 
international law during this period. 

The work closes with an appendix of selected documents pertaming to 
the subject of Ukrainian foreign relations in 1917-1928 (pp. 279-297), 
a partial roster of the most important treaties signed by the Ukrainian 
state in these years, a bibliography, index, and map of the Ukrainian polity 
in 1918-1923. 

As a survey of the political rôle of the Ukraine in international relations 
and its diplomatic history in the troubled period following the Russian 
Revolution, the work is competent, well executed and quite useful. It 
does not pretend to exhaustiveness and rightly so. On the whole, it repre- 
sents a good supplement from the viewpoint of Ukrainian foreign relations 
to the more serious and better researched studies by Manning and Reshetar, 
Jr., which, however, deal primarily with internal developments in the area. 
As a legal study, on the other hand, the value of the work is limited, 
focused as it is on a topic of only historical interest and one which, more- 
over, is highly theoretical. The precise nature of the Ukrainian state’s 
juridical status in 1918-19238 will probably always remain a subject of 
doctrinal hair-splitting, and there is really nothing novel in the author’s 
thesis that the Ukraine, during the period in question, did constitute a 
subject of international law, although a somewhat unorthodox one, a con- 
clusion hardly open to serious doubt. 

GEORGE GINSBURGS 


Bibliography of Czechoslovak Legal Interature 1945-1958 By the Insti- 
tute of Law, Czechoslovak Academy of Science, Viktor Knapp, Scientific 
Editor. (Prague: Publishing House of the Czechoslovak Academy of Sei- 
ences, 1959. pp. 261. Kčs. 11.60.) This bibliography of legal literature 
published in Czechoslovak journals, bulletins or books since World War 
II, supplements and rounds out the information resources listed in Legal 
Sources and Bibliography of Czechoslovakia, published in 1959 under the 
editorial signature of V. Gsovski by the Free Europe Committee.’ 

After an initial listing of the authors of the introductory essays, of 
publishing houses, the excerpted Czechoslovak periodicals and collections, 
and the Introduction, the volume offers eighteen substantive chapters, 
dealing with the following topics: General Treatises; Formal Sources; 
Theory of State and Law; History of State and Law, History of Political 
Theories; Constitutional Law; Administrative Law; Agricultural-Coopera- 


1For review, see 54 AJ.I.L. 462-463 (1960). 
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tive Law; Labor, Health Insurance, and Social Security Law; Courts, 
Procurator’s Office, Advocates and State Notaries; Civil Law; Family 
Law; Civil Procedure; Penal Law and Procedure; Public International 
Law; Private International Law; and Foreign and Comparative Law. 

Given the underlying convictions and assumptions of the authors, the 
prefatory essays are lucidly and competently written, and the subsequent 
bibliographie listings (the original title is in each case followed by an 
English translation) are useful and representative. They encompass books 
and articles published by December 31, 1958. 

While entirely the work of Czechoslovak legal scholars, this volume was 
prepared under the auspices of the International Association of Legal 
Science in co-operation with the International Committee for Social Docu- 
mentation and with UNESCO, which extended editorial and financial help. 
It represents an additional major source for the study and understand- 
ing of the basic transformations that have occurred in the political and 
socio-economic order—and thus also in the law of Czechoslovakia. 

MICHAEL J. FLACK 
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* Mention here neither assures nor precludes later review. 


1960] BOOKS RECEIVED 925 


Jacobson, Harold K. (ed.) America’s Foreign Policy. New York: Random House, 
1960, pp. xi, 756. Index. $6.50. 

Katz, Milton, and Kingman Brewster, Jr. International Transactions and Relations. 
Cases and Materials. Brooklyn: Foundation Press, 1960. pp. xliv, 863, Index. 
$11.50. 

Landheer, B., and Others. Ethical Values in International Decision-Making. (Con- 
ference of the Grotius Seminarium June 16-20, 1958). The Hague: Martinus ` 
Nijhoff, 1960. pp. 103. Gla. 3.75. 

Lapidoth, Ruth (Eschelbacher). Les Rapports entre le Droit International Public 
et le Droit Interne en Israël. Paris: Editions A. Pedone, 1959. pp. viii, 156, 

Lloyd, Dennis. Introduction to Jurisprudence. New York: Frederick A. Praeger, Ine. 
1960. pp. xxiii, 482. Index. $8.85. 

London Institute of International Affairs. Year Book of World Affairs. Vol. 14. 
London: Stevens & Sons, Ltd.; New York: Frederick A. Praeger, Ine., 1960. pp. 
xx, 406. Index. 50s. 

Manca, Plinio. The Itatian Code of Navigation. New York: Oceana Publications, 
1959. pp. xv, 475. $7.50. 

Markianos, Demetrios J. Die Übernahme der Haager Regeln in die nationalen Gesetze 
über die Verfrachterhaftung. Hamburg: Hansa C. Schroedter and Co., 1960. pp. 
800. DM. 36. 

Miele, Mario. Principi di Diritto Internazionale. 2nd ed. Padua: Cedam, 1960. pp. 
xvi, 313. Index. 

Moussa, Farag. Le Service Diplomatique des Etats Arabes. Geneva: Institut Uni- 
versitaire de Hautes Etudes Internationales, 1960. pp. 124. Sw. Fr. 10. 

Neumann, Robert G. European and Comparative Government. 3rd ed. New York: 
McGraw-Hill Co., 1960. pp. xii, 886. Index. $8.50, 

Northrop, F. S. C. Philosophical Anthropology & Practical Politics. New York: 
Macmillan Company, 1960. pp. x, 384. Index. $6.50. 

Papacostas, Alkis N. The Immunity from Jurisdiction of Diplomatic Agents. (In 
Greek.) Athens: 1960. pp. 127. 

Pitorsch, Wolfgang. Die Kinordnung Vélkerrechtlicher Normen in das Hecht der 
Bundesrepublik Deutschland. Eine Studie zu den Artikeln 25, 59, and 79 des 
Grundgesetzes fiir die Bundesrepublik Deutschland vom 23 Mai 1949. Hamburg: 
Hansischer Gildenverlag, Joachim Heitmann & Co., 1959. pp. vi, 1385. DM. 14.80. 

Prem, D. R. Prem’s Law of Indian and American Constitution. Vols. 1 and 2. New 
Delhi: Arora Law House, 1960. pp. xiv, 996. 

Rabl, Kurt. Das Recht auf die Heimat. (Studien und Gespräche über Heimat und 
Heimatrecht, Band 4.) Munich: Verlag Robert Lerche, 1960. pp. 399. Index. 
DM. 8.80. À 

Reed, Edward (ed.). Readings for Democrats. New York: Oceana Publications, 
1960, pp. 256. Index. $3.50, cloth; $1.35, paper. 

Schulz, Gunther. Entwicklungsformen internationaler Gesetzgebung. Gottingen: Insti- 
tut fiir Völkerrecht der Universitat, 1960. pp. xx, 117. 

Schulze, Erich. The Performer and the Technique. (Internationale Gesellschaft für 
Urheberrecht, Schriftenreihe, Band 19.) Berlin and Frankfurt: Verlag Franz 
Vahlen, 1960. pp. 77. 

Shwadran, Benjamin. The Middle East, Oil and the Great Powers 1959. New York: 
Council for Middle Eastern Affairs Press, 1959. pp. xiv, 529. Index. $7.00. 

Spinelli, Armando P. Ensayos de Politica Economica Argentina. La Plata: Facultad 
de Ciencias Economicas, Universidad Nacional, 1960. pp. 278. 

Svarez, Carl Gottlieb. Vortrége über Recht und Staat, Cologne and Opladen: West- 
deutscher Verlag, 1960. pp. xxvi, 672. 

United Nations. International Law Commission. Yearbook 1958. Vol. I: Summary 
Records of Fifth Session, June 1-August 14, 1958. (U.N. Pub. Sales No.: 59.V.4, 
Vol. I.) New York: Columbia University Press, 1959. pp. vii, 409. Index. $4.00. 


926 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 





. Yearbook 1955. Vol. Il: Documents of Seventh Session, including Report of the 
Commission to the General Assembly. (U.N. Pub. Sales No.: 60. V.3.VolIZ.) New 
York: Columbia University Press, 1960. pp. iv, 64. $.75; 5 s.; Sw. Fr. 3. 

Van Dyke, Vernon. Political Science: A Philosophical Analysis. Stanford: Stanford 
University Press, 1960. pp. xv, 235. Index. $5.00. 

Verplaetse, Julian G. International Law in Vertical Space. Madrid: Rayear Im- 

°  presores; 1960. pp. xii, 505. 

Villagomez, Eduardo Riofrio. La Doble Tributacion y Sus Problemas, Quito: Seere- 
taría General de la Undecima Conferencia Interamericana, 1960. pp. 168. Index. 

Vitta, Edoardo. Nozioni di Diritto Internazionale Privato. Turin: Tipografia Emilio 
Bono, 1960. pp. 232. Index. L. 1700. 

Wilson, Robert R. United States Commercial Treaties and International Law. New 
Orleans: Hauser Press, 1960. pp. xi, 380. Index. $6.50. 

Woetzel, Robert K. Die internationale Kontrole der Hoheren Luftschichten und des 
Weliraums. Bad Godesberg: Asgard Verlag, 1960. pp. 97. DM. 16. 


PERIODICAL LITERATURE OF INTERNATIONAL LAW 
AND RELATIONS 


AMERICAN BAR ASSOCIATION JOURNAL, July, 1960 (Vol. 46, No. 7). The Connally 
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International Law (pp. 49-50), Y. Korovin; ‘‘The Policy of Poland ... Derives from 
Historic Experiences of the Polish People”? (pp. 56-64), Wladislaw Gomulka. 
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Determination or Right to Revanche? (pp. 7-10), A. Leonidov. 

, June, 1960 (No. 25). Angry Japan (pp. 4-6), V. Dalnov. 
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A Soviet Textbook on Private International Law (pp. 147-149), V. I. Menzhinsky. 
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PERMANENT COURT OF ARBITRATION 


CIRCULAR NOTE or THE Secretary GENERAL * 


[Unofficial Translation | 
March 3, 1960 


The setting up of the Permanent Court of International Justice after 
the first World War gave rise to the question whether the Permanent 
Court of Arbitration should be maintained beside this new tribunal. An 
affirmative answer was given to this question. Simce that time the Court 
of Arbitration has in many instances rendered valuable services. How- 
ever, especially after the second World War, the number of cases brought 
before this Court has decreased considerably. 

The Administrative Council, with this state of affairs in mind, has taken 
the following resolution during the course of its meeting on 2nd December, 
1959: 


‘1) The Council expresses the wish that the High Contracting 
Powers to the Conventions for the Pacific Settlement of International 
Disputes of 1899 or 1907 should resort to the serviees of the Court 
should the need arise and much more extensively than at present. The 
Members of the Council will pass on this wish to their respective Gov- 
ernments, 

‘*2) The Council charges the Bureau to examine, in agreement with 
the President, the question in what way the Permanent Court of 
Arbitration might play a more active role in the pacific settlement of 
international disputes. The Bureau will submit a report on this 
subject to the Council at its forthcoming meeting.’’ 


The following study starts from the standpoint that the two Courts should 
not be considered as rival institutions. It should certainly not be indi- 
cated for the Permanent Court of Arbitration to try to withdraw from 
the International Court of Justice cases which the Governments might 


* Unofficial and edited translation of French original, furnished to the JOURNAL by the 
Seeretary General of the Court. In his letter of transmittal, dated May 16, 1960, the 
Secretary General stated: 

‘The Administrative Council of the Permanent Court of Arbitration has requested 
their President, the Minister of Foreign Affairs of the Netherlands, Depositary State 
for the Conventions of 1899 and 1907 for the pacific settlement of international disputes, 
to submit to the High Contracting Parties, by diplomatic channels, a Note on the 
functioning of the Permanent Court of Arbitration. In accordance with the instructions 
received, the diplomatic representatives of the Netherlands will specify, when handing 
said Note to the respective Governments, that the Council does not in the least intend— 
which, moreover, has been expressly stated in the note—to enter into competition with 
the International Court of Justice.’’ 
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like to bring before the latter. The great advantages, as presented by an 
international procedure before a permanent judicial body, such as the 
International Court of Justice, are not to be underestimated. Summarizing 
these advantages one can say 1° an award given by such an organization 
wields great authority, 2° much value must be attached to the development 
. Of a permanent and uniform jurisprudence, and 3° one is certain to avoid 
any difficulties which might arise in the case of and at the time of consti- 
tuting the body which will settle the dispute. 

However, practice has shown that in many instances the Governments 
were not ready to submit their differences to the International Court of 
Justice. Would the motives, underlying this attitude, have been the same 
if there had been question of the Permanent Court of Arbitration? The 
small number of cases brought before the latter Court seems to justify 
an affirmative answer, if only a certain unawareness on the part of the 
States as to the fundamental differences between the functioning of the two 
Courts has perhaps to be taken into account, which may have prevented 
the Governments from seeing the advantages which in certain cases resort 
to the Permanent Court of Arbitration brings with it. Moreover, the 
fact that often disputes are entrusted to arbitration tribunals or concilia- 
tion commissions outside the frame of the Permanent Court of Arbitration 
might be attributed to a certain lack of knowledge as to the advantages 
which a procedure before the latter Court presents. 

The Bureau of the Permanent Court of Arbitration is of the opinion 
that the task with which the Council, according to its resolution, has 
entrusted it, should consist of studying: 


1°) on which fundamental points the functioning of the Permanent 
Court of Arbitration deviates from that of the International Court 
of Justice, and 

2°) if it is desirable to modify the procedure followed up to now by the 
Permanent Court of Arbitration in such a way that the States 
would more easily entrust their cases to this Court. 


ad 1°)—-FUNDAMENTAL DIFFERENCES BETWEEN THE PROCEDURES 
OF THE TWO COURTS 


a. Influence of the parties on the constitution of the tribunal 


When proceeding before the International Court of Justice the parties 
do so before a tribunal which has been fixed beforehand and so the 
constitution of it is beyond their influence, unless in a case where a 
judge ad hoc is nominated because the Court does not count among its 
members a judge of the nationality of both or one of the parties, and leaving 
aside the exceptional case of refusal to recognize the competence of a Judge. 
In that respect arbitral procedure is quite distinct from that of the inter- 
national jurisdiction, for with an arbitration the award is given by judges 
chosen by both parties. This procedure may have the great advantage that 
the confidence of the parties in the equity of the award feels strengthened. 
Without wishing to pretend that the least doubt as to the competence and 
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the impartiality of the judges of the International Court of Justice be 
justified, still it is quite possible that a more restricted tribunal, on the 
constitution of which parties have decided by common accord, may more 
fully enjoy their confidence than a tribunal of fifteen judges, representing 
juridical systems from all over the world. The preference for a more 
restricted tribunal might especially be made manifest in case of more 
technical disputes. Of course, disputes of the latter kind might also be 
settled by a permanent tribunal, assisted by experts, but national and 
international practice as well have shown that parties often prefer arbi- 
tration in such cases. 


b. The “mediating” character of the decision 


There is a prevalent belief that the mediating character of the arbitral 
decision is its fundamental element. However, this is not quite true. 
According to the Hague Conventions, arbitration is effectuated on the 
basis of respect for law. Article 15 of the Convention of 1899 fully de- 
elares: ‘‘International arbitration has for its object the settlement of dif- 
ferences between States by judges of their own choice, and on the basis 
of respect for law.” On this point there does not exist any divergence 
of principle in relation to that of the International Court of Justice. At 
the most one could maintain that the sphere in which arbitration moves 
is more propitious to the idea of a decision, however slightly mediating, 
than the strictly juridical atmosphere of the court. 

In cases where parties agree to settle their difference ex aequo et bono, 
the arbitral tribunal is definitely a more appropriate organism than the 
Court of Justice which, according to Article 38, par. 2, of its Statute, 
ean also, at the request of the parties, render a decision in that sense. Per- 
mit us to quote the opinion of the former member of the Permanent Court 
of International Justice and the International Court of Justice, Mr. 
Charles De Visscher. In the General Course which he gave at the Academy 
of International Law at The Hague in 1954 (Recueil des Cours 1954, II, 
p. 551), the eminent jurist, after having noted that the Court up to that 
time had always shown great reserve with respect to settling disputes 
ex aequo et bono, continues as follows: 


‘‘One must understand this reserve of the Court. Settlement by 
equity easily leads the person who is charged. with it, to have to place 
himself in a domain which, from a twofold viewpoint, is different 
from the one in which the judge habitually moves. Sometimes it 
entails—as in the case of the Zones—highly technical aspects which 
require special knowledge. On the other hand, in virtue of its object, 
the task is always more legislative, sometimes even political rather 
than judicial. The intrinsic character thereof is not modified by en- 
trusting it to a judge. 

‘Settlement ex aequo et ee definitely fits the arbitra] function 
better than the properly judicial one. The arbitrator has to a very 
high degree the confidence of both parties. The fact that his indi- 
vidual status and all his powers are derived from an agreement of the 
parties gives him a much greater liberty of action. In relation to the 
Court of Justice which has the function to pronounce law, arbitration 
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thus retains an important task, which corresponds to the concrete 
aspects of the relations between States at a given moment. By this I 
mean the moment in which the consideration of their general political 
relations determines the aspects of a specific dispute in the minds of 
the parties. This occurs, for instance, when the parties express a de- 
sire to end old conflicts which have been overtaken by the march of 
events. At such a moment, the insistence upon the strict application 
of law must pass to the second rank; the parties envisage the possibility 
of a new adjustment of their interests; their minds leave the past to 
turn toward the future. In those cases they often resort to an 
arbitrator or an amiable compositor rather than a judge.’’ 


It is perhaps useful to remember that the decision ex aequo et bono 
can be of value in cases where a settlement of non-juridical differences is 
concerned. The General Act for the Pacific Settlement of International 
Disputes, revised on 28 April, 1949, declares in its Article 21 that non- 
juridical differences will be submitted to an arbitral tribunal, and the 
General European Act of 29th April, 1957, is based on the same principle. 
Article 28 of the General Act says: 


‘Tf nothing is laid down in the special agreement or no special 
agreement has been made, the Tribunal shall apply the rules in regard 
to the substance of the dispute enumerated in Article 38 of the 
Statute of the International Court of Justice. In so far as there 
exists no such rule applicable to the dispute, the Tribunal shall decide 
ex aequo et bono.” 


And Article 26 of the General European Act is written as follows: 


“If nothing is laid down in the special agreement or no special 
agreement has been made, the Tribunal shall decide ex aequo et bono, 
having regard to the general principles of international law, while 
respecting the contractual obligations and the final decisions of in- 
ternationl tribunals which are binding on the parties.’’ 


c. The publicity given to the case 


A procedure before the Permanent Court of Arbitration is always less 
spectacular than one before the Court of Justice, which can have its 
advantages. In cases, for instance, where no matters of overwhelming 
importance are concerned, a Party may not always be favorably inclined 
toward the publicity which a procedure before the Court of Justice neces- 
sarily involves, especially if it considers the risk that it may lose the case. 
Besides, the statute of the Permanent Court of Arbitration allows the 
parties to stipulate beforehand that the award will not be published. 


d. The expenses of the procedure 


Whether the Parties bring their dispute before the Permanent Court 
of Arbitration or whether they appeal to the International Court of Justice, 
the equipment necessary to their work—the rooms required and the services 
of the registry—is put at their disposal free of charge. Also, in both 
instances, the Parties themselves have to pay the cost of their agents and 
counsel. However, the setting up of a permanent Court by the United 
Nations results in the salary of the judges being charged to the United 
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Nations, while in a case of arbitration, the litigating Parties together 
have to support the cost of remuneration of the arbitrators in each instance. 
But it would not be fair to say that any procedure before the Court of 
Arbitration would be more expensive than one before the Court of Justice, 
since the duration of the proceedings plays an important role iņ this re- , 
spect. This question will be treated in the following paragraph. 


e. Duration of the proceedings 


It is inevitable that a proceeding before a tribunal of fifteen judges— 
especially in view of the language difficulty—-will take more time than a 
proceeding before an arbitral tribunal of three or five members. More- 
over, the calendar of the Court of Justice is sometimes rather heavy so that 
—excluding the summary procedure, which up till now has not been used— 
a case cannot always be pleaded within a short period after its introduc- 
tion. Generally speaking, one can say that an arbitral procedure will take 
less time than one before the International Court of Justice. 


f. Proceedings between a State and commercial corporations 


There is a possibility of bringing before the Court of Arbitration dis- 
putes between States and private persons, especially between States and 
important commercial corporations. It is well known that the Inter- 
national Court of Justice could not be seized of disputes of that kind, since 
its jurisdiction is limited to those between States. It can only treat a 
difference between a State and a private person or a foreign commercial 
corporation in case the State itself espouses the respective dispute. For 
the Court of Arbitration this indirect way is not necessary. 

It is true that Article 37 of the Hague Convention for the Pacific 
Settlement of International Disputes says that international arbitration 
has for its object the settling of differences between States. However, 
Article 47 authorizes the Bureau to put its premises and its staff at the 
disposal of the Contracting Powers for the use of any special arbitral 
board, and this article does not expressly stipulate that an arbitration be- 
tween States is meant. 

The question was raised in 1985. On the occasion of an arbitration 
between the Chinese Government and the ‘‘ Radio Corporation of America,” 
the umpire, Professor van Hamel, contacted the Secretary General of the 
Permanent Court of Arbitration, on 7th July, 1934, requesting him to 
put at the disposal of the Tribunal the staff of the administrative services 
of the Court. The Secretary General answered that the Bureau would be 
very happy to do so. However, he deemed it opportune to give notice 
thereof to the Administrative Council of the Permanent Court of Arbitra- 
tion. The Council declared its agreement that Article 47 be also applied 
to arbitration between States and private corporations. Also, in 1989, the 
Secretary General formally authorized the American Arbitration Associa- 
tion, at its request, to publish that the Bureau of the Permanent Court of 
Arbitration was ready to put its premises and its staff at the disposal of a 
Contracting Power for the pacific settlement of international disputes, even 
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if the other Party was not a State. The American Arbitration Association 
informed its members of the decision taken, recommending to them at the 
same time the text of an arbitral clause approved by the Bureau, to be 
inserted in the future in contracts with foreign States. 


g. Possibility of settling differences by means of conciliation 


In 1987, the President of a Conciliation Commission requested the Secre- 
tary General of the Permanent Court of Arbitration to put the premises 
and staff of the Bureau at his disposal for the use of the said Conciliation 
Commission. 

As the Convention of 1907 only authorizes the Bureau to do so for the 
use of international inquiry commissions and special arbitral boards, the 
Secretary General asked the President of the Administrative Council to 
instruct him with regard to that question. 

The President passed this request on to the Contracting Parties and 
asked them to approve of the International Bureau being authorized in 
future to put its premises and staff at the disposal of the Conciliation 
Commissions applying therefor. In a circular dated 2nd May, 1937, the 
President announced that his proposal had been unanimously adopted. 

The first Conciliation Commission started its work on 12th November, 
1937. Recently three cases of conciliation were treated within the frame- 
work of the Court. There were involved two differences between the 
French and Swiss Governments, one regarding the reimbursement by the 
French Government to the Swiss of the cost of internment of a Polish 
division during the second World War, the other regarding irregularities 
which, according to the Swiss Government, had been committed by the 
French customs authorities to the detriment of Switzerland. In 1925, 
France and Switzerland concluded a treaty concerning the pacific settle- 
ment of the differences arising between them. Those differences were to 
be submitted to a permanent conciliation commission before having them 
decided judicially or by arbitration. On 24th October, 1955, the Commis- 
sion rendered its report, which had been unanimously adopted, to both 
Governments. The Governments came to an agreement on the basis of the 
recommendations of the Commission, so that both differences were settled 
through the intervention of the Commission. 

Another conciliation commission met in 1956 under the auspices of the 
Permanent Court of Arbitration, viz. the Permanent Conciliation Commis- 
sion between Greece and Italy. Here the question concerned the destruc- 
tion of the Greek ship ‘‘Roula,’’ sunk on 3rd August, 1940 (Greece still 
being neutral) by an Italian submarine. The Greek Government asked 
reparation for damages caused by this destruction. On 20th March, 
1956, the Commission submitted its recommendations to both Governments. 
In the month of October, 1956, both Governments informed the President 
of the Commission that they accepted the conclusions of the Commission 
and that they had come to an agreement on the basis of those conclusions. 

Tf one considers the fact that States are, generally speaking, little dis- 
posed to submit their differences to arbitration, one cannot deny that the 


1960] OFFICIAL DOCUMENTS 939 


conciliation procedure might become one of the means contributing to 
finding solutions acceptable to both litigating parties. The results ob- 
tamed in these three cases recently settled in the Peace Palace are cer- 
tainly heartening. In this connection Dr. Hans Wehberg, Professor of 
International Law at the Graduate Institute of Advanced International’ 
Studies in Geneva, and Secretary General of the Institute of International 
Law, mentions, in an article on Conciliation Commissions in modern inter- 
national law, the advantage of having, along with Arbitral Tribunals, Con- 
ciliation Commissions meeting in the Peace Palace (Zeitschrift für 
Auslaindisches Öffentliches Recht und Völkerrecht, Festgabe fiir A. N. 
Makarov, August 1958, p. 587): 


‘‘From a technical point of view a well equipped General Secre- 
tariat is important. Only three of the Conciliation Commissions 
which so far have met (the Danish-Lithuanian, the French-Swiss and 
the Greco-Italian Commission) have profited by the possibility of ask- 
ing the International Bureau of the Permanent Court of Arbitration in 
The Hague to put at their disposal its premises and staff. It is to be 
hoped that m future the meetings in the Peace Palace will be more 
frequent. A permanent center for the Secretariat of Conciliation 
Commissions can only present advantages, the more so as the environ- 
ment of the Hague lends itself admirably to the work of Conciliation 
Commissions.” 


ad 2°)—-MODIFICATIONS POSSIBLY TO BE MADE IN THE 
ARBITRATION PROCEDURE 


a. The panel of Members 


According to Article 23 of the Convention of 1899 (Art. 44 of that of 
1907), the tribunal will be constituted on the basis of a choice made from 
the panel of members of the Permanent Court of Arbitration, numbering 
four per country. The question may be put whether it might be preferable 

to leave the litigating parties completely free in choosing the arbitrators. 
' In the opinion of the Bureau, a negative answer to this question is 
indicated. Other organizations have also applied this system, providing for 
the establishment of a panel facilitating the constitution of a tribunal in 
a certain case. As regards the Permanent Court of Arbitration, this 
panel is an important element of it. This group of eminent jurists of 
international reputation from various countries is the fundamental pillar 
of the whole organization. The importance thereof was recognized when 
the Statute of the Permanent Court of International Justice was elaborated 
and an organism had to be found which could be entrusted with assembling 
candidates of the various countries for the office of judge of that Court; 
at that time the national groups of the members of the Permanent Court 
of Arbitration seemed to represent par excellence the personalities re- 
quired for the designation of these candidates. 

In order to avoid too much rigidity in the choice of arbitrators, more 
particularly in cases of special arbitrations in which the parties would like 
to have experts also sitting on the tribunal, who are not listed in the panel 
of the Court, Article 26 of the Convention of 1899 (Art. 47 of 1907) might. 
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be applied. Those ‘‘special’’ arbitrations envisaged by those articles, and 
which are mentioned in the Reports of the Administrative Council, do not 
differ basically from the arbitrations in which the tribunal has been con- 
stituted in accordance with the provisions of Art. 28 (resp. 41). They 
‘do not, however, affect the principle that the members of the Court should 
be taken into account in the first place, when a tribunal is set up. 


bd. The expenses of the Court 


The funetioning of the Court, as presently conceived, reduces to a bare 
minimum the expenses which the participating States have to bear in | 
common. It is self-evident that these costs can be smaller than those of an 
institution such as the International Court of Justice: to wit, the budget 
of the latter organization—borne by the United Nations—amounts to 
$710,000, while the annual expenses of the Permanent Court of Arbitration 
are $27,974. This amount is divided between the High Contracting Parties 
according to the scale fixed by the Universal Postal Union. Countries of 
the first category pay 25 units; a unit equals at present the sum of $44. 
Countries of the seventh category pay one unit. Increase in the number of 
members will lower further the amount of the annual contribution. 


c. The language 


The States submitting a difference to a tribunal agree in the compromis 
on the language to be used (Art. 52 of the Convention of 1907). The 
language used by the Bureau for its correspondence and for the wording 
of official documents and by the Administrative Council in its sessions is 
French. However, facilities are accorded to those preferring another 
language, if the use of French raises any difficulty (see the minutes of the 
meeting of the Administrative Council of 26th November, 1958). It 
would be possible in the future to treat other languages on the same footing 
as the French; however, this would result in an increase of the general 
expenses. 


d. Place of meeting of the arbitral tribunals 


According to the provisions of Art. 52 of the Convention of 1907, an 
arbitral tribunal may meet outside the Peace Palace. It is clear, however, 
that the tribunals can only truly profit by the facilities provided as to the 
premises and the staff of the registry when they meet in the Peace Palace. 


e. Constitution of arbitral tribunals 


The procedure regarding the setting up of arbitral tribunals is de- 
seribed in Articles 24 (of the Convention of 1899) and 45 (of the Con- 
vention of 1907). Sometimes the objection has been raised against the 
system of arbitration that it was not in a position to always guarantee 
agreement by the Parties upon the composition of the tribunal. Con- 
siderations of that kind led the International Law Commission of the 
United Nations to work out a set of rules during its session of 1958, 
assuring the designation of members of a tribunal under all circumstances 
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by stipulating that, in case of lack of mutual agreement by the Parties, 
the President of the International Court of Justice should make this 
designation. These rules have not been received favorably everywhere. 
To some it seemed that this procedure would encroach too much upon an 
essential aspect of arbitration, viz., the designation of the members of the - 
Tribunal by the Parties themselves. Without taking a stand in this maiter, 
the Bureau thinks that, with a view to the objections raised, it would be 
better not to modify the existing procedure. The Parties favoring a pro- 
cedure as described above can insert a special clause pertaining thereto 
in the arbitral treaty which they conclude with the other Party, but it 
does not seem desirable to give a compulsory character to such a pro- 
cedure for all the cases which might be brought before the Court of 
Arbitration. 


CONCLUSION 


Summarizing, the Bureau is of the opinion that no modifications should 
be made in the procedure of the Permanent Court of Arbitration now in 
effect, but that the activities of this Court might advantageously be 
sustained and possibly extended by 


1) trying to increase the number of High Contracting Parties ac- 
cording to the recommendation formulated by the Administrative 
Council during its meeting of 2nd December, 1959, and 

2) drawing the attention of the High Contracting Parties to the ex- 
istence and the activities of the Court by pointing out more particu- 
larly the differences in procedure between the International Court 
of Justice and the Permanent Court of Arbitration, as set forth in 
this Note. 


The Hague, 8rd March, 1960. 


UNITED STATES 


MEMORANDUM REGARDING ARTICLE XIII OF THE [INTERNATIONAL 
CONVENTION FOR THE PREVENTION OF POLLUTION 
OF THE SEA BY Om, May 23, 1960 * 


Statement by the Department of State 


Article XIII of the International Convention for the Prevention of 
Pollution of the Sea by Oil (see Senate Executive C, 86th Cong., 2d sess.) 
provides as follows: 


‘‘Any dispute between contracting governments relating to the in- 
terpretation or application of the present convention which cannot 
be settled by negotiation shall be referred at the request of either 
party to the International Court of Justice for decision unless the 
parties to the dispute agree to submit it to arbitration.”’ 


* Hearings before the Committee on Foreign Relations, U.S. Senate, 86th Cong., 2nd 
Sess., May 17, 1960, on Exec. C., 86th Cong., 2d Sess., International Convention for the 
Prevention of Pollution of the Sea by Oil, pp. 14-15. 
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This is a specific provision in a treaty permitting the parties to refer 
certain matters for determination by the International Court of Justice. 
The jurisdiction of the Court in such cases is provided in article 36, para- 
graph 1, of the statute of that Court. In my opinion, a submission to the 
. Court under this specific provision would not be subject to the Connally 
reservation attached to the U.S. declaration accepting generally the com- 
pulsory jurisdiction of the Court. That declaration was filed pursuant 
to article 36, paragraph 2, of the statute of the Court. The specifie pro- 
vision of article XIII would govern references to the Court made under 
it. The Connally reservation would only apply to references where juris- 
diction is premised on the declaration of general acceptance of jurisdiction. 

This precise question was raised by the Committee on Foreign Relations 
of the U.S. Senate in the hearings on the Conventions on the Law of the 
Sea on January 20, 1960. Mr. Dean, testifying for the Department of 
State, pointed out at page 76 of the printed record that a similar provision, 
which appears in the optional protocol connected with the Conventions 
on the Law of the Sea, ‘‘would be inconsistent with the Connally amend- 
ment which states that, in substance, the United States is to be the sole 
judge of whether the International Court of Justice has jurisdiction 
affecting its domestic law * * * if you decided to assent to this optional 
protocol with respect to these four conventions, there would be no reserva- 
tion such as there is in the Connally amendment, unless, of course, the 
Senate chose to put it in.” 

Again in the same printed record at pages 88-89, question No. 20 raises 
the same point in substance as the question put to Mr. Dean during the 
hearing of oral testimony. The answer of the Department contained the 
following statement: ‘‘Such submission fto the International Court of 
Justice] would not be subject to the Connally reservation * * *.”’ 

The Report of the Committee on Foreign Relations regarding the Law 
of the Sea Conventions (Senate Executive Report No. 5, 86th Cong., 
2d sess.) contained the following comment at page 9: 


‘< Article I [of the optional protocol] provides that disputes arising 
out of the interpretation or application of any convention on the law 
of the sea shall lie within the compulsory jurisdiction of the Inter- 
national Court of Justice, and may accordingly be brought before the 
Court by an application made by any party to the dispute which is 
also a party to the protocol. This means that with respect to the 
subjects covered by these conventions the United States would not 
attempt to reserve to itself the right to determine whether or not a 
matter lay within the domestic jurisdiction of the United States. 
Such an undertaking has become common in recent years in treaties 
to which the United States is a party.’’ 


This is the position the Department has consistently taken and any state- 
ment to the contrary was due to a misunderstanding. 
Eric H. Hager, The Legal Adviser 
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